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PREFACE 

TO   THE   FIFTH    EDITION. 


I  HAVE  again  been  entrusted  by  the  Author  with  the 
responsibility  of  editing  a  new  edition  of  this  treatise. 

It  might  not  unnaturally  be  supposed  that  the  last 
word  had,  before  now,  been  said  on  the  principles 
applicable  to  the  specific  performance  of  contracts  in 
English  law ;  but,  as  a  matter  of  fact,  in  the  course  of 
the  period — nearly  eight  years — which  has  elapsed  since 
the  publication  of  the  Fourth  Edition,  more  than  a 
hundred  and  twenty  cases  have  been  reported,  and  are 
cited  in  the  present  volume,  which  include  not  merely 
illustrations  of  those  principles,  but  also  some  interest- 
ing developments  of  them.  Such,  for  instance,  are 
Halketf  v.  Earl  of  Dudley,  discussing  the  ground  and 
limits  of  a  purchaser's  right  of  repudiation ;  Mea^ure^ 
Brothers  v.  Measures,  on  interdependent  contracts  ;  and 
Re  Stuckley,  pointing  out  the  very  wide  applicability  of 
the  doctrine  of  vendor's  lien. 

Something,  too,  has  for  the  first  time  been  said  in 
this  Edition  on  a  question  at  present  undecided,  namely, 
the  power  of  the  Crown  to  sue,  and  its  liability  to  be 
sued,  for  specific  performance. 

But,  for  the  most  part,  my  task  has  consisted  in  the 
re-statement,  with  sundry  additions  and  modifications, 
of  matters  already  familiar,  in  the  form  and  manner  of 
their  presentment,  to  the  English-speaking  legal  world. 

W.  D.  R. 

L[\coln's  Inn, 

Di'Cfinh'-i;  1910. 


PREFACE 

TO   THE   FOURTH    EDITION. 


Foe  this  Edition  the  Editor  alone  is  responsible,  and  he  is  not 
unconscious  of  the  responsibility. 

During  the  period — more  than  a  decade — which  has  elapsed 
since  the  publication  of  the  third  Edition,  the  stream  of  decisions 
upon  q^uestions  falling  within  the  purview  of  this  treatise  has 
been  copious  and  constant;  and  the  flow  shows  no  sign  of 
slackening. 

In  particular,  the  topic  of  Wilful  Default,  under  the  common 
condition  of  sale  relating  to  delayed  completion,  has  been  the 
subject  of  much  judicial  discussion  ;  there  have  been  numerous 
decisions  on  questions  of  Doubtful  Title ;  and  the  potentialities 
and  limits  of  the  Court's  jurisdiction  on  a  vendor  and  purchaser 
summons  have  been  amply  illustrated  by  reported  cases. 

Also,  it  has  been  thought  advisable  to  take  notice,  in  the 
chapter  on  Damages,  of  the  rule  in  Fhbreau  v.  Thornliill  and 
modern  applications  of  that  rule;  and  the  scope  of  the  first 
chapter  of  Part  IV. — now  intituled  "  Of  the  Proceedings  up  to 
and  including  Judgment  " — has  been  in  some  measure  extended, 
in  the  direction  indicated  by  the  altered  title  of  the  chapter. 

The  combined  effect  of  the  foregoing  causes  has  been  to  add 
not  inconsiderably  to  the  text  and  notes,  the  number  of  newly- 
cited  cases  being  upwards  of  three  hundred. 

Further,  the  legislation  of  the  last  ten  years — notably  the 
Voluntary  Conveyances  Act,  1893,  and  the  Married  Women's 
Property  Act  of  the  same  year,  and  in  some  degree  the  Trustee 
Act,  1893,  the  Merchant  Shipping  Act,  1894,  and  the  Land 
Transfer  Act,  1897 — has  necessitated  modifications  of  the 
text. 

The  Editor  has,  however,  been  solicitous  to  interfere  as 
little  as  possible  with  the  Author's  language,  and  to  preserve 
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the  general  structure  and  arrangement  of  the  work,  with  which 
practitioners  have  been  for  many  years  familiar. 

It  ought,  perhaps,  to  be  mentioned  that  in  this  Edition  the 
Index  has  been  thoroughly  overhauled,  and  to  a  large  extent 
re-oast ;  also  that  the  Table  of  Contents  has  been  shortened  by 
omitting  the  detailed  analysis  of  topics,  which  is  in  substance 
embodied  in  the  Index. 


W.  D.  E. 


Lincoln's  Inn, 

February,  1908. 
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PKEFACE 

TO   THE   THIRD    EDITION. 


The  Second  Edition  of  this  book  was  by  myself  and  Mr. 
William  Donaldson  Rawlins,  of  Lincoln's  Inn,  Barrister-at-law, 
M.A.,  and  late  Fellow  of  Trinity  College,  Cambridge.  The 
extent  and  importance  of  his  assistance  may  be  learned  from 
the  Preface  to  the  Second  Edition.  Iq  the  present  Edition  I 
have  been  assisted  by  my  son. 

All  the  important  decisions  which  have  been  pronounced  on 
the  subjects  discussed  since  the  Second  Edition  have,  it  is  hoped, 
been  referred  to. 

In  some  matters  relative  to  the  former  practice  of  the  Court 
of  Chancery  I  have  thought  it  reasonable,  having  regard  to  the 
lapse  of  time  since  the  Judicature  Acts  came  into  operation,  to 
be  more  brief  than  in  the  Second  Edition.  Thus  the  old  practice 
in  regard  to  references  of  title  and  the  question  as  to  parol 
variation  being  set  up  by  the  plaintiff  are  more  briefly  treated 
than  before. 

In  respect  to  the  following  matters,  some  considerable  changes 
or  additions  have  been  introduced :  the  origin  and  early  history 
of  the  jurisdiction  in  specific  performance ;  the  case  of  Bolton 
Partners  v.  Lambert  (treated  of  in  an  additional  note)  ;  the  con- 
tracts of  married  women,  especially  under  the  Act  of  1882. 

[^A  passage  which  followed  here  has  been  incorporated  with  the 
text  of  the  fourth  edition,  and  is  acccyrdingly  omitted. —  W.  D.  -B.J 

I  was  never  more  conscious  than  now  of  the  defects  of  this 
book ;  and  I  believe  that  I  could  now  write  a  better  treatise  on 
the  subject.  But  for  such  a  labour  I  have  neither  time  nor 
inclination. 

E.  F. 

January,  1892. 
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PKEEACE 

TO   THE  SECOND  EDITION. 


Moke  than  twenty  years  have  passed  away  since  I  first  wrote 
and  published  the  following  treatise  :  and  in  that  space  of  time 
great  changes  have  been  effected  in  the  law — and  a  great 
volume  of  decisions  bearing  on  the  subject  of  this  essay  has 
been  pronounced. 

I  must  expect  a  severer  criticism  for  this  second  edition  than 
that  with  which  the  first  edition  was  received :  but  I  am  sure 
that  the  kindness  which  I  have  always  received  from  the 
members  of  my  profession  will  not  fail  me  now. 

There  is  one  notion  often  expressed  with  regard  to  works 
written  or  revised  by  authors  on  the  Bench  which  seems  to  me 
in  part  at  least  erroneous— the  notion,  I  mean,  that  they  possess 
a  quasi-judicial  authority.  It  is  hardly  enough  remembered 
how  different  are  the  circumstances  under  which  a  book  is 
written  and  a  judgment  pronounced,  or  how  much  the  weight 
and  value  of  the  latter  are  due  to  the  discussions  at  the  bar 
which  precede  the  judgment. 

I  have  revised  or  re-written  or  written  the  following  parts  of 
the  present  volume,  viz. : — 

Paet     I. — The  whole. 
„      II. — The  whole,  except  part  of  Chapter  II. 
„     III.— The  whole,  except  Chapter  XXV. 
„       v.— Chapter  V. 
„     VI. — The  whole,  except  Chapter  IX. 

The  Xlth  Chapter  of  Part  III.  (that  on  the  Statute  of 
Frauds)  was  originally  revised  for  me  by  another  hand  and 
may  retain  some  traces  of  a  diflTerence  of  style :  and  in  other 
parts  I  received  some  assistance  from  my  former  pupil  and 
friend,  the  late  Mr.  H.  W.  May.     By  far  the  greater  part  of 

F.  C 
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this  work  of  revision  and  re-writing  was  done  by  me  before 
leaving  the  bar.     These  parts  of  the  work  have  been  subse- 
quentlj'  revised  and  brought  down  to  date  by  the  labours  of 
Mr.  Eawlins. 
The  revision  of  the  other  parts  of  the  volume,  namely : — 

Part    II.— Part  of  Chapter  TI. 
„     III.— Chapter  XXV. 
„     IV.— The  whole. 
„       V. — The  whole,  except  Chapter  V. 
„     VI.— Chapter  IX. 

has  been  undertaken  by  Mr.  Eawlins  alone.  He  has  consulted 
me  on  various  points  which  have  arisen,  especially  on  the 
general  arrangement  of  some  of  the  chapters ;  but  the  whole 
merit  of  this  work  is  his. 

To  him  also  is  due  the  entirely  new  Index,  which  will,  I  hope 
and  believe,  be  found  a  valuable  part  of  the  book. 

My  thanks  are  due  to  Professor  Holland,  of  Oxford,  for 
kind  assistance,  the  nature  of  which  will  be  learned  from  the 
additional  note  at  the  end  of  the  volume. 


E.  F. 


Lincoln's  Inn, 

May,  1881. 
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PEEFACE 

TO  THE  FIRST   EDITION. 


The  following  pages  contain  an  attempt  to  inquire  into  the 
principles  which  govern  Courts  of  Equity  in  the  Specific  Per- 
formance of  Contracts.  I  offer  this  little  book  to  the  members 
of  my  profession,  with  somewhat  of  hope,  because  I  know  the 
indulgence  with  which  they  are  wont  to  accept  the  results  of 
honest  labour  spent  on  professional  subjects :  but  with  much 
more  of  diffidence,  because  I  am  not  ignorant  of  the  difficulties 
of  the  subject  on  which  I  have  written,  or  the  shortcomings  of 
my  own  performance. 

The  scope  and  object  of  my  essay  will  be  sufficiently  learned 
from  the  Table  of  Contents.  It  will  at  once  be  seen  that  they 
are  essentially  different  from  those  of  the  admirable  works  of 
Lord  St.  Leonards  and  Mr.  Dart  on  the  Law  of  Vendors  and 
Purchasers.  Those  treatises  discuss  the  contract  of  sale  of  real 
estate  and  all  the  relations  thence  arising,  so  that  the  doctrine 
of  specific  performance  is  treated  of  only  as  one  mode  in  which 
that  contract  is  enforced :  whilst  the  present  work  is  designed 
to  elucidate  the  principles  of  specific  performance  in  general,  and 
the  contract  of  sale  only  so  far  as  it  requires  attention  as  one  of 
the  contracts  which  the  Court  enforces.  If  the  object  of  those 
learned  treatises  had  not  been  thus  distinct  from  that  of  the 
following  pages,  I  should  never  have  thought  of  committing 
them  to  press. 

The  connection  of  the  different  branches  of  Law  is,  like  the 
connection  of  the  sciences,  so  close  as  often  to  embarrass  the 
writer  who  attempts  to  treat  of  one  subject  by  itself.  I  have 
found  this  difficulty  continually  recurring,  as  I  have  been 
engaged  in  composing  this  book,  because  it  is  by  no  means  easy 
to  decide  how  much  of  the  Law  on  many  questions  ought  to  find 
place  in  a  treatise  on  the  principles  and  practice  of  the  Courts 
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in  specific  performance,  and  how  much  ought  to  be  referred  to  a 
discussion  of  the  particular  species  of  contract  to  which  the  point 
may  relate.  I  have  endeavoured  on  each  occasion  to  solve  this 
question  with  a  view  to  the  practical  utility  of  the  following 
pages,  and  to  what  I  suppose  a  lawyer  would  reasonably  expect 
to  find  in  a  treatise  bearing  the  title  of  this  volume. 

Several  important  decisions  on  the  subject  of  specific  per- 
formance have  appeared  during  the  progress  of  these  pages 
through  the  press,  which  I  have  found  it  impracticable  to 
embody  in  the  text :  some  of  these  cases  have  been  referred  to  in 
the  notes,  and  others  only  in  the  Table  of  Addenda,  to  which 
the  reader  is  referred. 

My.  friend  Mr.  J.  P.  Green,  of  the  Middle  Temple,  has 
obligingly  read  the  proof-sheets  of  this  book :  I  gratefully 
acknowledge  his  kindness  in  so  doing. 

E.  F. 

5,  New  Squaee,  Lincoln's  Inn, 
2ith  May,  1858. 
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THE 

SPECIFIC  PEEEOEMANCE  OE  CONTRACTS. 


PART  I. 

THE  JUEISDIOTION. 


CHAPTER   1. 

THE    ORiam   AND    GENERAL    CHABACTEK    OF   THE 
JURISDICTION. 

§  1.  "A  CONTRACT,"  says  the  author  of  The  Mirror,  What  a 
"is  a  speech  betwixt  parties  that  a  thing  which  is  not  is. 
done  be  done."  ^  "A  contract,"  says  Fulbecke,^  "is 
nothing  but  the  consent  of  two  persons  for  a  thing  to 
be  done  or  given  by  the  one  to  the  other,  and  it  is 
on  both  sides  obligatorious."  "  The  substance  of  all 
contracts,"  says  West,^  "  consisteth  in  consent  as  their 
matter,  and  in  the  cause  or  businesse  as  their  forme." 
"  A  contract,"  says  Sir  William  Blackstone,  is  "  an 
agreement  upon  sufficient  consideration  to  do  or  not 
to  do  a  particular  thing."  *     "  In  order  to  constitute 

^  Ch.  ii.  s.  27.  classification  of  contracts,  which  pro- 

2  The  Second  Part  of  the  Parallele  hahly  represents  the  current  views  of 

or  Conference  of  the  Civil  Law,  the  the  Elizahethan  lawyers. 

Canon  Law,  and  the  Common  Law,  *  2   Bla.   Com.   442.      For   other 

1602,  pp.  28,  29.  definitions,   see   Holland's   Elements 

s  West,  Symholeography,  Part  I.  of  Jurisprudence   (11th  edit.),  254, 

The  introduction  to  this  part  con-  255 ;   Pollock  on  Contracts,  ch.   i. ; 

tains  a  discussion  on  the  nature  and  Anson  on  Contracts. 

F.  B 


^  THE  JURISDICTION. 

an  agreement  or  contract,"  said  Kindersley  V.C.,  "  two 
things  are  requisite, — Istly,  the  will,  and  2ndly,  some 
act,   whether  in   word   or  deed,  whereby  that  will  is 
communicated  to  the  other  party.     No  man  has  entered 
into  an  agreement  or  contract  to  do,  or  not  to  do,  some 
particular  thing  unless   he    has  willed  that  the  thing 
should  be  done  or  forborne,  and  also  has  communicated 
that  will  to  the  other  party  by  some  act  engaging  to 
carry  it  into  effect ;  when  both  parties  will  the  same 
thing,  and  each  communicates  his  will   to  the  other, 
with  a  mutual  engagement  to  carry  it  into  effect,  then 
(and  not  till  then)  an  agreement  or  contract  between 
the  two  is  constituted."^ 
Defini-  §  2.  This  treatise  being  devoted  to  a  discussion  not 

ooutract  of  Contracts  in  general  but  of  one  particular  method  of 
discussed  S^^^'^S  relief  in  respect  of  them,  it  is  not  proposed  here 
to  enter  into  the  numerous  points  which  arise  upon  the 
above  definitions.  Many  of  the  points  which  would 
require  attention  in  such  a  discussion  will  be  found 
treated  of  under  the  head  of  the  defences  which  may  be 
raised  to  an  action  for  specific  performance.  That  mode 
of  treatment,  if  less  logical,  is,  it  is  conceived,  more  prac- 
tically useful  for  the  purposes  of  this  treatise  than  enter- 
ing upon  a  general  discussion  of  the  nature  of  contracts. 
What  §  3.    The    specific  performance  of  a  contract  is   its 

perform-  ^ctual  cxecution  according  to  its  stipulations  and  terms  ; 
anceis.  ^nd  is  Contrasted  with  damages  or  compensation  for 
the  non-execution  of  the  contract.  Such  actual  execu- 
tion is  enforced  under  the  equitable  jurisdiction  vested 
in  the  Courts  of  this  country  by  directing  the  party  in 
default  to  do  the  very  thing  which  he  contracted  to  do, 
and,  in  the  event  of  his  disobedience,  by  treating  such 
disobedience  as  a  contempt  of  Court   and  visiting  it 

1  Eaynes  v.  Eaynes,  1  Dr.  &  Sim.  necessity  of  will  or  consent  to  the 

at  p.  433.     The  case  of  Bolton  Part-  existence    of    a  contract.      See,   on 

mrs  V.   Lambert,   41   Ch.   D.    295,  that    case,   Additional    Note    A   at 

appears  to  cast  some  douht  on  the  the  end  of  this  treatise. 


ORIGIN   AND   CHARACTER   OP   THE   JURISDICTION.  ; 

with  all  the  consequences  of  such  contempt,  including 
imprisonment ;  ^  and  in  some  cases  by  doing  in  one  way 
the  thing  which  the  defaulter  was  directed  to  do  in 
another  way,  as,  e.g.,  by  vesting  by  an  order  of  the 
Court  an  estate  which  ought  to  have  been  vested  by 
conveyance  of  the  party.  ^  To  say,  as  is  above  said, 
that  the  Courts  enforce  actual  execution  according  to 
the  stipulations  and  terms  of  the  contract  is  not  quite 
exact :  for  the  Court  rarely,  if  ever,  interferes  until  the 
time  for  performance  has  passed  and  default  been  made  : 
consequently  the  performance  enforced  by  the  Court  is 
almost  always  behind  time  as  compared  with  due  per- 
formance voluntarily  yielded. 

§  4.    From    every    contract    there    immediately    and  The  obii 


directly  results  an  obligation  on  each  of  the  contracting  arising 


gations 
arising 
from  a 


parties  towards  the  other  of  them  to  perform  such  oi  ^°^^l^^^^ 
the  terms  of  the  contract  as  he  has  undertaken  to 
perform.^  And  if  the  person  on  whom  this  obligation 
rests  fail  to  discharge  it,  there  results  in  morality  to 
the  other  party  a  right  at  his  election  either  to  insist 
on  the  actual  performance  of  the  contract  or  to  obtain 
satisfaction  for  the  non-performance  of  it.* 

§  5.  When  we  consider  how  large  a  part  in  the  affairs  Many 
of  modern  society  is  played  by  contracts  and  the  result-  of  juris- 
ing  rights  and  obligations,  and  how  plainly  the  right  ^^not"^^ 
to  insist  on  the  actual  execution  of  contracts  flows  from  gpe°[fig 
their  very  nature,  it  is  at  first  sight  a  remarkable  cir-  perform- 

•'  °  ance. 

cumstance  that  many  systems  of  jurisprudence  seem  to 

•  Seton,  2285,  2287.  the  carrying  out  of  that  thing,  though 

^  See  infra,  §  1183.  there  may  be  no  express  words  to 

3  "  I  think  I  may  safely  say,  as  a  that  effect.    What  is  the  part  of  eacli 

general  rule,  that  where  in  a  written  must  depend  on  circumstances."    Per 

contract  it  appears  that  both  parties  Lord  Blackburn  in  Mackay  v.  Dick, 

have  agreed  that  something  shall  be  6  App.  Cas.  at  p.  263. 

done    which   cannot    effectually   be  *  Austin's  Jurisprudence,  Student's 

done  unless  both  concur  in  doing  it,  edit.,  1904,   p.  178 ;    3rd  edit.    65  ; 

the  construction  of  the   contract  is  Holland's  Jurisprudence  (11  tli  edit.), 

that   each   agrees   to  do  all   that  is  ch.  xiii. 

necessary  to  be  done  on  his  part  for 
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make  no  direct  provision  for  it.     In  Scotland,  indeed, 
the  breach  of  a  contract  for  the  sale  of  a  specific  sub- 
ject, such  as  landed  estate,  gives  the  party  aggrieved 
the  legal  right  to  sue  for  implement.^     But  it  seems 
probable  that  no  such  elaborate  attempt  to  enforce  the 
actual  performance  of  contracts  as  that  made  by  the 
Courts  of  Equity  in  this  country  exists  in  any  other 
system  of  jurisprudence.^ 
Eoman         §  6.  It  is  certain  that  the  Roman  Law  gave  a  title 
damages    to  damages  as  the  sole  right  resulting  from  default  in 
°^  ^'        performance,  and  did  not  enforce  specific  performance 
directly  or  in  any  other  manner  than  by  giving  such 
right  to  damages.     It  held  to  the  maxim  "  Nemo  potest 
prcBcise  cogi  ad  factum."  ^ 
So,  too,         §  7.   In  like  manner  the  Common  Law  of  England 

the  Com-  n  p  i  ,. 

mon  Law.  made  no  attempt  actually  to  enforce  the  performance 
of  contracts,  but  gave  to  the  injured  party  only  the 
right  to  satisfaction  for  non-performance. 

Suggested      §  8.    Perhaps  it   is   to   the   recent    growth    in   most 

reason  of  .      .  ° 

this.  societies  oi  contract  as  compared  with  status,  custom, 
and  imperative  law  that  the  want  in  question  is  to  be 
referred.  Sir  Henry  S.  Maine  has  shown  *  how  slow  was 
the  introduction  into   jurisprudence  of   any  provision 

'  Stewart    v.   Kennedy,  15   App.  look  into  the  subject.     As  to  Eng- 

Cas.  75 — 102.  lish  law,  the  latest  discussion  is  in 

2  See  further,  Additional  Note  B  Maitland  and  Baildon's  Court  Baron 

at  the  end  of  this  treatise;  and,  as  (SeWen  Society,  Vol.  4),  p.  113.     As 

to  specific   performance  in  Roman-  *°  Egyptian  contracts,  1  Wilkinson's 

Dutch     Law,    see    Van    Leeuwen's  ^i^oient  Egyptians,  312  et  seq.,  ed. 

Commentaries     on     Roman -Dutch  ^^''^^    ^.nd  an    Egyptian    marriage 

Law,   translated    by   Chief   Justice  contract  in  10  Records  of  the  Past, 

Kotze,  Vol.   2   (1886),   pp.   27,  33,  '^'^-      ^^    ^    Assyrian    and    Baby- 

218 119  141 142  and  210.  Ionian  contracts, — 1  Records  of  the 

„  „     -,    ,  .      _,     ,     _  Past,  137    et  sea.,   9   Records,   &o., 

ch  ifa'rfl  72  '  ■^'''*^'      ^^   '*  ''^•'   ^'"^   ^^^    ^^'^'   *^^^'*' 

■    '  ■     ■  (relating  to  a  banking  firm  for  164 

*  Ancient  Law,  ch.  ix.     The  his-  years,  ending  B.C.  159),  11  Records, 

tory  of  contracts  in   early  law  re-  &c.,  85  et  seq.     As  to  Grseco-Egyp- 

mains,  I  believe,  yet  to  be  written.  tian  contracts,  a  contract  note  dated 

I  may  offer  the  following  references  B.C.  230,  in  Mahaffy's  Flinders  Petrie 

to  anyone  who  may  be  desirous  to  Papyri,  No.  16. 
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for  enforcing  contracts,  and  how  that  introduction 
was  due  to  the  increase  of  commercial  activity.  The 
same  spirit  of  commerce  which  led  to  the  enforcement 
of  contracts,  also  brought  in  the  notion  that  money  is 
an  equivalent  of  everything — is  an  universal  common 
measure  :  and  this,  coupled  with  the  simplicity  of  early 
contracts  and  the  difiiculty  attendant  on  the  specific 
performance  of  complicated  ones,  probably  led  to 
the  arrested  growth  of  the  remedies  for  their  breach 
.  and  the  confining  of  such  remedies  for  the  most 
part  to  the  payment  of  money  or  the  delivery  of  a 
chattel. 

§  9.  Again,  in  countries  where  the  same  instrument 
is  at  once  contract  and  conveyance,  it  is  obvious  that 
no  separate  jurisprudence  in  specific  performance  is  ever 
likely  to  arise. 

§  10.    There    were,    it    appears,    ancient   systems    ofThepriu- 
law  which  refused  all  assistance  to  the  enforcement  of  charon- 
contracts  on   the    ground  that  they  ought  only  to  be  ^^^' 
entered  into  with  those  whose  honour  could  be  trusted  : 
such  was,  it  is  said,  the  principle  adopted  by  Charondas 
and  the  ancient  Indians.^ 

§  11.  Though  the  Courts  of  Common  Law  never  cases  in 
enforced  the  specific  performance  of  contracts,  there  common 
were  certain  cases  in  which  they  made  near  approaches  pj^oach^d 
to  it,  and    these   it    will   be   well   briefly  to   consider,  specific 

'  •'  pertorm- 

They  were  cases —  ance. 

(i.)  Where    a   public    duty    arose    from    a   private 
contract : 

(ii.)  Where  the  contract  was  for  the  delivery  of  a 
chattel  : 

(iii.)  Where  the  contract  was  for  the  payment  of 
a  sum  of  money  ; 

(iv. )  Arising  on  covenants  real. 
§  12.    (i.)   The   object   of    the    prerogative   writ    of  i.  The 
mandamus  is   the  enforcing  of   public  duties.     Before  tive  writ 

of  man- 
1  Holland,  Jurisp.  (11th  edit.),  256.  damns. 
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the  Judicature  Acts  ^  if  A.  had  by  the  deed  of  settlement 
of    a    company    entered    into    a    contract    with    that 
company,   or  with   trustees  for  it,   or  with   his    fellow 
shareholders,   that   a    company  should  be  formed   and 
conducted  in  a  specified  manner,  including,  for  instance, 
provisions  for  the  registration  of   transfers   of  shares, 
and  if  this  deed  of  settlement  had  been  confirmed  by 
royal  charter,  and  the  company  had  made  default    in 
registering  a  transfer,  whereby  A.  was  injured,  in  such 
a  case  the  prerogative  writ  of  mandamus  would  have  . 
lain  in  the  Court  of  Queen's   Bench,   and  the    public 
duty  of  the  company  which  resulted  from  the  contract 
contained  in  the  deed  of  settlement  would  have  been  en- 
forced at  the  suit  of  A.^    Here  the  contract  would  not  have 
been  specifically  enforced  :  but  a  public  duty  flowing  in 
part  from  the  contract  would  have  been  performed. 
The  statu-      §  13.  In    addition    to    the    old   prerogative    writ    of 
of  man"    mandamus  there  was  a  statutory  writ  under  the  68th 
damus.      section  of  the  Common  Law  Procedure  Act,  1854  (now 
repealed  by  statute   46  &  47  Vict.   c.    49,   s.   3),  which 
provided  for  the  issue  of  "a  writ  of  mandamus  com- 
pelling the  defendant  to  fulfil  any  duty  in  the  fulfil- 
ment of  which  the  plaintiff  is  personally  interested." 
It  was  naturally  suggested  that  this  power  authorized 
the  Courts  of  Common  Law  to  grant  specific  perform- 
ance of  contracts  by  means  of  the  statutory  writ ;  but 
by  the  cases  of  Benson  v.  PauU  ^  and  of  Norris  v.  The 
Irish  Land  Co.,^  it  was  determined  that  the  Courts  of 
Common    Law   could   not    by   means    of  the   writ    of 
mandamus  enforce  the    actual  execution  of  contracts 
which  resulted  in  private  rights  only  and  not  in  duties 
in  which  the  public  were  interested, 
ii.  Deli-         §  14.  (ii.)  Before  the  passing  of  the  Common  Law 

chattels.         i  gge  now  Jud.  Act,  1873,  s.  25  (8) ;  ^  g  El.  &  31.  273. 
Be  Paris  Skating  Rinh  Co.,  6  Ch.  D. 

731.  "  8  El.  &  Bl.  512.   See,  too,  Baxter 

2  Norris  v.  Irish  Land  Co.,  8  El.  v.  London  County  Council,  63  L.  T. 

&  Bl.  512.  767,  at  p.  771. 
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Procedure  Act,  1854,  it  was  matter  of  question  whether 
in  detinue  the  delivery  of  the  specific  chattel  could  be 
obtained  if  the  defendant  chose  to  pay  the  damages 
assessed  instead  of  delivering  up  the  chattel ;  but  all 
such  doubts  were  removed  by  the  78  th  section  of  that 
Act,  which  has  in  its  turn  been  subsequently  repealed. 
But  Ord.  XLVIII.  r.  1,  of  the  Rules  of  the  Supreme 
Court,  which  has  taken  the  place  of  the  repealed  statute, 
enables  the  plaintiff  to  obtain  execution  for  the 
delivery  of  the  property,  without  giving  the  defendant 
the  option  of  retaining  such  chattel  upon  paying  the 
value  assessed. 

§  15.  If  a  contract  were  entered  into  between  A.  Return  of 
and  B.  for  the  delivery  by  B.  of  a  certain  chattel  on  not  speci- 
payment  of  a  certain  sum  by  A.,  and  A.  made  the  pay-  formance. 
ment,  but  B.  refused  to  deliver  the  chattel,  an  action 
for  its  detension  would  lie  in  a  Court  of  Common  Law 
at  the  suit  of  A.,  and  at  his  election  execution  might 
issue  for  the  return  of  the  chattel.  This  looks  very  like 
a  specific  performance  of  the  contract,  but  was  not  such 
in  fact.  The  complaint  of  A.,  in  the  case  supposed,  was 
not  that  the  contract  had  been  broken,  but  that  the 
chattel  had  been  detained.  He  did  not  aver  that  the 
contract  ought  to  be  performed  and  that  the  chattel 
ought  to  be  made  his  ;  but  he  alleged  that  the  contract 
had  been  performed,  and  that  therefore  the  chattel  was 
his,  and  the  defendant's  detention  wrongful.  In  short, 
the  contract  came  into  controversy,  if  at  all,  only  as  the 
title  of  the  plaintiff. 

§16.  (iii.)  Lord  Mansfield  C.J.,   has  remarked  thatiii-Con- 

•  1  f.  tract  for 

pecuniary  damages  upon  a  contract  for  payment  oi  payment 
money  are,  from  the  nature  of  the  thing,  a  specific  per-  of  money. 
formance."  ^      But   the   remark   seems   hardly  strictly 
accurate.     No  doubt  the  sum  agreed  to  be  paid  will  be 
the  measure  of  damages,  and  the  amount  paid  will  be 
the  same  whether  the  contract  be  performed  or  broken. 

^  In  Johnson  v.  Bland,  2  Burr,  at  p.  1086. 
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But  in  the  former  case  the  money  is  paid  in  perform- 
ance of  the  contract :  in  the  latter  case  it  is  paid  as 
satisfaction  for  its  non-performance.     It  is  evident  that 
the  consequences  of  the  two  payments  would  therefore 
be  different. 
iv.  Writ        §17.  (iv.)    According  to  the  old  Common  Law,   a 
nant.        covcnant  by  A.  to  convey  lands  to  B.  (which  was  called 
a  covenant  real)  could  be  enforced  by  a  special  writ  of 
covenant,  which  was  in  the  nature  of  a  specific  perform- 
ance of  that  covenant.     The  writ  was  to  the  sheriff  to 
command  A.  that  he  keep  his  covenant  with  B.  ;  and 
the  relief  for  non-performance  was  not  in  damages  but 
by  means  of  a  prcecipe  quod  reddat  of  the  land  in  ques- 
tion.    This  writ  of  covenant  was  the  commencement  of 
proceedings  in  fines  before  their  abolition/ 
Former         §  18.  In  One  casc  the  Ecclesiastical  Courts  exercised 
tionof      a  jurisdiction  in   the   nature  of  specific  performance. 
ciesiasti-    When  man  and  woman   had  entered  into  a  marriage 
Courts,     contract  per  verba  de  prcesenti,  one  refusing  might  be 
sentenced  by  the  Ecclesiastical  Court  to  celebrate  the 
marriage  in  facie  ecdesice  accordingly,  and  for  refusal 
to  obey  might  be  excommunicated  and  imprisoned  on 
a  writ  de  excommunicato  capiendo  until  he  or  she  sub- 
mitted to  obey  the  ordinary  :  and  a  like  jurisdiction 
was  exercised   in  the  case  of  contracts  per   verba   de 
futuro,  though  the  process  for  contumacy  was  in  certain 
cases  different.^     But  by  the  statute  26  Geo.  II.  c.  33, 
s.  13,  and  afterwards  by  statute  4  Geo.  IV.  c.  76,  s.  27, 
this    jurisdiction    of    the    Ecclesiastical    Courts     was 
abolished. 
Origin  of       §  19.  From  what  has  been  already  said,  it  appears 
able  juris-  that  the  origin  of  this  branch  of  equitable  jurisdiction 


diction  in 


1  Fitzh.  Natura  Brevium,  "Cove-  Honour,  Massinger  makes  his  hero- 
nant  to  levy  a  Fine;"  3  Bla.  Com.  ine  sue  to  the  King  for  the  specific 
156.  performance  of  a  written  contract  to 

2  2  Burn's  Bccl.  Law  (1st  edit.),  marry  her. 
Marriage,   ii.   5.      In   the   Maid   of 
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is  not  to  be  sought  in  the  Eoman  Law.     Perhaps  it  is  specific 
rather  to  be  found  in  the  Ecclesiastical  Law.  anee. 

§  20.  When  St.  Paul,  in  writing  his  first  letter  to  the  The  origin 
Christians  at  Corinth,  insisted  that  they  should  settle  Eeciesias- 
their  own  disputes  by  reference  to  a  domestic  forum  '''^^^  ^^^' 
and  abstain  from  going  to  law  before  the  heathen,  he 
was  helping  to  lay  the  foundations  of  a  great  system  of 
jurisprudence.  If  we  follow  the  authorized  version 
and  Dean  Stanley,  St.  Paul  thought  that  the  least 
esteemed  members  of  the  Church  were  fit  for  such 
business.  But  when  we  think  of  some  episcopal  chan- 
cellors whom  we  have  known,  we  feel  great  relief  in 
the  revised  version ;  for  this  makes  the  setting  of  the 
least  valued  members  of  the  Church  to  this  business 
an  additional  matter  of  reproach  in  St.  Paul's  mouth. 
However  this  may  be,  we  here,  for  the  first  time,  it  is 
believed,  catch  a  glimpse  of  the  internal  jurisdiction  of 
the  Church  which  was  destined  to  grow  into  the  great 
system  ruled  over  by  the  Corpus  juris  canon ici. 

§  21.  In  the  second  Book  of  the  Apostolical  Consti- 
tutions^ (whatever  its  date  and  authorship)  we  get 
another  glimpse  of  the  Church  Courts  as  then  existing. 
From  this  we  can  to  some  extent  figure  to  ourselves  the 
manner  of  conducting  the  business,  which  was  half 
hortatory  and  half  judicial ;  we  can  gather  some  light 
on  the  penalties  by  which  the  judgments  were  enforced  ; 
but  we  find  little  or  nothing  definite  with  regard  to  the 
subjects  of  jurisdiction. 

§  22.  In  Pliny's  celebrated  letter  to  Trajan,  we  have  The  sub- 
perhaps  the  first  trace  of  the  subject-matters  of  which  jurisdio*^ 
the  Church  Courts  took  cognizance.     The   Christians,  '^°"- 
according  to  the  report  of  those  who  had  abjured  their 
faith,  bound  themselves  by  an  oath  not  to  commit  theft, 
robbery,  or  adultery  ;  not  to  break  their  word  ("  ne 
jidem  fallerent "),  and  not  to  deny  the  existence  of  a 
deposit   when   called  upon   by  the    depositor.^     These 
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words  "  ne  Jidem  fallerent "  cover  a  wide  area  of  moral 
obligation,  and  the  jurisdiction  of  the  Court  of  the 
Christians  if  it  undertook  to  enforce  it  would  be  ample. 
In  these  few  words  we  may  perhaps  find  the  germ  of 
many  things  with  which  we  are  more  or  less  familiar  : 
of  the  troth  which  man  and  woman  pledge  to  one 
another  in  the  marriage  service  ;  of  the  form  of  declar- 
ation Do  Jidem  still  used  in  the  University  of  Oxford ; 
of  shaking  hands  over  a  bargain  ;  of  the  oath  on  the 
faith  of  a  Christian — so  much  discussed  on  the  admis- 
sion of  Jews  to  Parliament ;  of  the  affidavit ;  of  "  ma 
foi"  as  a  common  exclamation  of  our  French  neigh- 
bours ;  and  of  the  whole  jurisdiction  asserted  by  the 
Ecclesiastical  Courts  based  on  fidei  laesio.  This  applied 
to  contracts  is,  perhaps,  the  origin  of  the  jurisdiction  in 
specific  performance. 
Fidei  §  23.  If  every  breach  of  faith  was  cognizable  in  the 

Church,  it  would  follow  that  to  pledge  the  faith  was  to 
create  an  obligation  cognizable  in  the  spiritual  Courts 
and  enforceable  by  penitence  or  excommunication  ;  and 
accordingly  we  find  in  the  middle  ages  that  the  pledge 
of  faith  [Jidei  interpositio — fides  facta)  was  a  common 
sanction  to  engagements  of  various  descriptions.^  It 
was  used  in  the  contract  of  marriage,  where  it  still 
survives  :  it  was  used  in  private  bargains  such  as  part- 
nerships :  ^  in  the  matter  of  essoins,^  in  certain  proceed- 
ings in  the  Exchequer,*  and  in  obligations  of  a  more 
public  or  political  character.^ 

'  In    the   Cartulary   of    Rievaulx  passage  the  word  "  Ghristianitatem  " 

(A'^ol.   83   of   the    Surtees    Society's  appears  to  mean  the  same  thing  as 

publications)  there  is  an  attestation  "fidem." 

by  Henry,  Archbishop  of  York,  of  a  ^  Deoret.  iv.  cap.  2. 

confirmation  by  Robert  de  Eos  of  a  ^  Bracton  Com.   lib.  v.  Tract,  ii. 

grant    to   the   Abbey.      The   Arch-  cap.   2.      Pleas  in   Manorial  Courts 

bishop  declares  that  Robert  "primum  (Selden  Soc),  p.  6. 

haec  omnia  Sacramento  firmavit,  de-  ^  Dialogus    de    Scaccario,   ii.    19 

inde  Ghristianitatem  in  manu  mea  et  seq. 

qua  se  obsidem  dedit,  et  me  plegium  ^  See  e.g.,  Eadmer  His.  p.  7,  Rolls 

constituit  de  his  omnibus."     In  this  Series.      See,   too,   Fioretti    di    San 


laesio. 
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§  24.  In  England,  with  the  single  exception  of  the 
proceedings  in  the  Exchequer  above  referred  to,  it 
seems  probable  that  no  lay  Court  took  any  cognizance 
of  a  Jidei  laesio,  whilst  the  Canon  Law  seems  to  have 
claimed  a  general  jurisdiction  in  all  cases  of  the  breach 
of  an  oath  or  of  the  plighted  faith, — a  jurisdiction 
probably  enforceable  by  admonition  and  penance,  and 
in  default  of  obedience  by  excommunication.  Accord- 
ingly we  find  the  clergy  of  Normandy,  in  articles 
passed  by  them  in  1190  and  assented  to  by  Richard, 
asserting  a  general  jurisdiction  in  breaches  of  faith 
and  violations  of  oaths  :  "  generaliter  omnes  de  fidei 
laesione,  vel  juramenti  transgressione  quaestiones  in 
ecclesiastico  foro  tractabuntur ; "  ^  and  in  like  manner 
in  England  we  find  that  the  Courts  Christian  asserted 
a  general  jurisdiction  in  all  such  cases.  If  ifc  had  been 
allowed  it  is  evident  that  they  Avould  have  acquired 
a  firm  hold  on  almost  all  the  ordinary  affairs  of 
life,  whenever  in  fact  there  was  a  contract  or  deal- 
ing in  which  the  faith  could  be  pledged  or  an  oath 
taken. 

§  25,  In   Bracton's   time  ^   the   Ecclesiastical   Courts  Ecoiesias- 
appear  to  have  claimed  jurisdiction  in  matters  of  con-  diction'^in 
tract  in  three  cases:  (l)  when  one  of  the  parties  was  °°"*'^^°*^- 
a    clerk ;    (2)    when    an    oath    had    been    taken ;    and 
(3)  when  there  was  the  fidei  interjyositio.     But  in  all 
these   cases  the  lay  Courts  prohibited  if  the  subject- 
matter  of  the  contract  was  of  secular  and  lay  cognizance. 
Glanville   puts  the  relation   of  the   ecclesiastical   and 
lay  Courts  in  this  matter  of  the  plighted  faith  very 
clearly :  ^    "  Die  autem  statuta,   debitore   apparente  in 
curia,   creditor   ipse   si   non   habeat   inde  vadium   nee 

Francesco,  cap.  21,  where  the  saint  ^  2  Ralph  de  Diceto,  p.  80,  Rolls 

puts  the  Wolf  of  Agobio  to  pledge  Series;  2  Matt.  Paris,  p.  368,  Rolls 

his  faith  to  his  treaty !  and  Pollock  Series. 

on  Contracts  in  Early  English  Law,  ^  Com.  lib.  v.  cap.  9. 

Harvard  Law  Review,  March,  1893.  ^  Book  x.  cap.  12. 


12 


THE   JURISDICTION. 


plegios  nec  aliam  diracionationem  nisi  solam  fidem, 
nulla  est  liaec  probatio  in  curia  Domini  Regis.  Verum- 
tamen  de  fidei  lesione  vel  transgressione  inde  agi 
poterit  in  curia  Christianitatis.  Sed  judex  ipse  eccle- 
siasticus,  licet  super  crimine  tali  possit  cognoscere  et 
convicto  poenitentiam  vel  satisfactionem  injungere  : 
placita  tamen  de  debitis  laicorum  vel  de  tenementis  in 
curia  Christianitatis  per  assisam  regni,  ratione  fidei 
interpositae,  tractare  vel  terminare  non  potest." 

§  26.  To  the  like  effect  too  is  the  16  th  chapter  of 
the  Constitutions  of  Clarenden :  "  Placita  de  debitis 
quae  fide  interposita  debentur  vel  absque  interpositione 
fidei  sint  in  justitia  regis."  To  the  like  effect  are 
records  of  John's  reign/  and  Edw.  III.^ 
struggle  §  27.  The  struggle  was  long  continued ;  "  The 
mon  L°aw"  Spiritual  Courts,"  says  Blackstone,^  "  continued  to 
grasp  at  the  same  authority  as  before  in  suits  pro 
laeslone  Jidei,  so  late  as  the  fifteenth  century."  The 
two  versions  of  the  great  statute  Circumspecte  agatis, 
the  one  saving  to  the  Courts  Christian  jurisdiction 
in  such  actions,  and  the  other  denying  it  to  them, 
are  evidence  of  the  zeal  with  which  the  contest  was 
carried  on :  for  the  true  text  must  almost  certainly 
have  been  tampered  with  and  falsified  by  the  one 
party  or  the  other,  in  order  to  support  its  contention. 
Braoton's       §  28.  In    Bracton's   note-book,   so    admirably  edited 

note-book.  ■,         -r,      p     \r    •   ^        -,  .  , 

by  Prot  Maitland,  two  cases  illustrative  of  the  claim 
of  jurisdiction  on  the  ground  of  fidei  laesio  are 
particularly  instructive. 

The  first  (No.  50)  occurred  in  the  year  1219.  A 
prohibition  had  issued  to  restrain  Alice  Hathemus  from 
drawing  Eoger  the  son  of  Ade  into  the  Court  Christian 
in  regard  to  a  lay  fee.  Alice  replied  that  the  matter 
between  her  and  Roger  in  the  Court  Christian  was 
"defide  sud  lesd  et  non  de  laieofeodo";  that  after  her 

1  Abbrev.  Placit.  Vol.  21,  p.  31.  Edw.  III. 

2  Lib.  Assis.  fo).    61,   pi.   70,   22  3  jy,  53^ 
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husband's  death  she  had  pledged  part  of  her  dower  to 
Roger  for  a  term  of  ten  years,  and  that  he  had  pledged 
his  faith  {affidavit)  to  return  the  land  to  her  at  the  end 
of  the  ten  years  :  that  the  term  had  passed  but  he  had 
not  returned  the  land,  and  therefore  she  sued  him 
"  de  lesione  fidei."  But  Alice  was  restrained,  and  the 
marginal  note  runs,  "  Nota  quod  prohibicio  locum  tenet 
de  fidei  lesione  propter  laicurn  feodum." 

The  second  case  (No.  1893)  occurred  in  the  year 
1227.  It  was  an  assize  to  determine  whether  William 
the  son  of  Godwin  unjustly  disseized  Richard  the  son 
of  Maria  de  Brom  of  a  tenement  in  Acle. 

The  jurors  found  that  Alured  Rowe  demised  the  land 
to  Richard  the  son  of  Maria  for  a  term :  meanwhile 
William  the  son  of  Godwin  met  with  Alured  and  they 
arranged  that  Alured  should  demise  the  land  to  William 
(in  feodum)  for  a  certain  sum  of  money,  and  the  day 
was  fixed  for  the  payment  of  the  money  and  the 
execution  of  the  charter,  and  they  pledged  their  faith 
to  this  contract  {"  et  ad  convencionem  istam  tenendam 
hinc  indefuit  afiidatum  ").  When  the  day  came  William 
broke  his  bargain,  and  thereupon  Alured  demised  the 
land  to  Richard.  Subsequently,  William  impleaded 
Alured  in  Court  Christian  for  breach  of  faith  {de  fidei 
lesione).  Ultimately,  Alured  was  compelled  to  execute 
the  deed  and  to  demise  the  land  to  William  ("  ita  quod 
oportuit  eundem  Aluredum  de  necessitate  facere  ei  cartani 
suam  et  terrara  illam  ei  concedere").  Thereupon  came 
William  and  disseized  Richard  of  the  land.  Richard 
(as  was  just)  was  held  entitled  to  recover  seizin  of  the 
land  and  William  was  in  mercy. 

This  entry  is  of  the  last  importance  for  the  present  Specific 
enquiry.     It  appears  to    be   a   clear    case    of  a  judg-  ance°by^"a 
ment    for   specific   performance   by   the   Ecclesiastical  chris'tian. 
Court. 

§  29.  At  later  dates  a  few  traces  of  a  jurisdiction  of 
the  Ecclesiastical   Courts  in  respect  of  contracts  may 


14  THE  JURISDICTION. 

be  found. ^  Chaucer  in  the  Friar's  Tale  mentions  con- 
tracts as  a  subject-matter  of  the  jurisdiction  of  the 
archdeacon, 

"  That  boldely  did  exeouoioun 
In  punischying  of  fornicacioun, 
Of  wiccliecraft,  and  eek  of  baudeiye, 
Of  diffamacioun  and  avoutrye, 
Of  chirohe-reeves  and  of  testamentes, 
Of  contracts,  and  of  lak  of  sacramentes." 

On  such  a  point  the  authority  of  Chaucer  appears 
entitled  to  much  weight.  He  is  said  to  have  been  bred 
to  the  law :  and  certain  parts  of  his  Tales  exhibit  an 
acquaintance  even  with  the  forms  of  law ;  as,  for  in- 
stance, the  Doctor's  Tale,  where  the  "pitous  bill" 
presented  to  Appius  by  Claudius,^  forcibly  recalls  the 
form  of  a  bill  of  complaint  in  the  Court  of  Chancery. 

§  30.  Again,  in  the  Eegistrum  Brevium  (1634), 
p.  66a,  is  found  a  form  of  writ  de  excommunicato  delihe- 
rando,  where  the  excommunication  appears  to  have  been 
pronounced  "  ratione  contractus  in  civitate  nostra  habiti." 

§  31.  Reference  may  also  be  made  to  the  fourth 
volume  of  the  Selden  Society's  publications,  intituled 
"The  Court  Baron,"  which  contains  (at  p.  115)  an 
account  of  entries  in  the  rolls  of  the  Bishop  of  Ely's 
Manorial  Court  at  Littleport,  about  five  miles  north  of 
Ely,  in  the  reign  of  Edward  II.  It  is  curious  to  find 
from  these  entries  that  the  fen-men  of  that  early  date 
were  attempting,  by  means  of  distress,  to  enforce 
specific  performance  of  their  contracts.  In  one  case 
the  defendant  had  contracted  to  make  the  plaintifi"  a 
thousand  of  sedge  ;  in  another,  to  make  a  new  "  rother  " 

1  From  an  Inquisition  taken   by  reasonable  summons.     There  he  as- 

the  King's  command  in  the  year  1341,  serted  a  right  to  cognisance  of  pleas 

and   some  nearly    contemporaneous  of    contract  and    covenant    arising 

legal  proceedings,  it  appears  that  the  within  the  to  wn.     See  Year  Books 

Bishop  of  Bath  and  Wells  had  or  of  Edward  III.,  year  16  (1st  Part), 

claimed  in  Wells,  as  lord  of  the  town,  EoUs  Series,  edited  by  L.  Owen  Pike, 

a   certain   Court    of    his    men    and  Introduction,  pp.  Ixvii.,  Ixxix.,  xciii. 

tenants  to  be  held  twice  a  year  on  ^  v.  178  et  seq. 
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{i.e.,  according  to  Halliwell,  a  rudder);  and  in  both 
cases  an  order  was  naade  to  distrain  the  defendant  to 
make  the  thing  he  had  contracted  for.  It  is  straDge 
that  this  out-of-the-way  Court  in  the  fens  should  have 
been  in  advance,  in  the  development  of  jurisprudence, 
of  the  King's  Courts  and  of  the  Chancery  ;  and  yet  such 
seems  to  have  been  the  position  of  things  in  the  reign 
of  our  second  Edward.  The  explanation  may  perhaps 
be  found  in  the  fact  that  the  Lord  of  the  Manor  was  a 
high  ecclesiastic ;  that  cases  of  difficulty  or  importance 
arising  in  the  Court  at  Littleport  might  be  reserved  for 
the  Bishop's  Court  or  Council  (Consilium)  at  Ely  ;  that 
an  aggrieved  litigant  might  complain  to  the  Bishop,  and 
obtain  a  writ  to  the  steward  commanding  him  to  do 
right  ("The  Court  Baron,"  p.  Ill);  and  that  in  these 
ways  the  doctrine  of  specific  performance  may  have 
leaked  through  from  the  Canon  iato  the  Manorial  Law. 

§  32.  There  is  therefore  clear  evidence  of  the  activity 
of  the  Courts  Christian  in  matters  of  contract.  But 
there  is  another  point  to  be  noted :  they  proceeded  by 
admonishing  the  delinquent  party  to  do  the  very  thing 
undertaken, — the  man  who  had  married  a  woman  and 
refused  her  the  rights  of  matrimony,  to  take  her  home, 
— the  man  who  refused  to  execute  the  deed  according 
to  his  promise,  to  execute  the  deed.  A  principle  of  the 
Canon  Law  was  expressed  in  the  heading  of  a  chapter, 
"  Judex  debet  studiose  agere  ut  promissa  adimjjleantur," 
and  in  the  sentence  therein  contained,  "  Studiose  agen- 
dum est  ut  ea  quae  promittuntur  opere  compleantur."  ^ 

§  33.    These  materials  make  it  probable  that  from  Origm  of 
early  times  the  Courts  Christian  enforced  the  specific  diction  in 
execution  of  contracts  in  which  there  was  an  oath  or  Chancery. 
fidei  interpositio :  that  this  jurisdiction  was  narrowed 
and  perhaps  almost  extinguished  by  the  pressure  of  the 
writ  of  prohibition  from   the  King's  Court :   and  that 
the  ecclesiastical  Chancellors  found  in  the  Chancery  a 

1  Deer.  Greg.  IX.  lib.  i.  tit.  36,  cap.  3. 
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means  of  reviving  a  like  juriadiction,  the  writ  of  sub- 
poena taking  the  place  of  excommunication/ 

§  34.  For  in  the  records  of  the  Court  of  Chancery 
there  are  early  traces  of  the  jurisdiction.  A  case  in 
the  reign  of  Eichard  II.  has  been  thought  to  be  one  of 
specific  performance :  cases  more  distinctly  in  point 
occur  in  the  reigns  of  Henry  VI.  and  Edward  IV. 

§  35.  In  the  reigns  of  Edward  VI.,  Elizabeth,  and 
James  I.  several  cases  occur,  and  the  advantages  of  the 
jurisdiction  in  Chancery  were  perhaps  becoming  more 
known.  Brooke,  in  his  Abridgment,^  had  pointedly 
shown  the  superiority  of  the  proceedings  by  subpoena 
over  an  action  on  the  case.  "  Note,"  he  says,  "  that  by 
this  he  will  get  nothing  but  damages,  but  by  subpoena 
the  Chancellor  can  compel  him  to  convey  the  estate  or 
imprison  him  ut  dicitur." 

§  36.  The  jurisdiction  was  thus  established,  though 
not  without  much  jealousy  on  the  part  of  the  Common 
Law  Courts,  and  a  strenuous  effort  to  set  forward  the 
action  on  the  case  as  an  adequate  remedy  in  the  case  of 
contracts.^  In  an  Additional  Note  (C),  at  the  end  of 
this  volume,  will  be  found  a  reference  to  several  cases, 
illustrative  of  the  earlier  history  of  this  jurisdiction  of 
the  Court  of  Chancery. 

§  37.  The  circumstances  which  seem  beyond  all  others 
to  have  conduced  to  the  great  development  of  the  doc- 
trine of  specific  performance  in  England  are  the  great 
complication  of  the  titles  to  English  land,  and  the  fact 
that  in  regard  to  land,  contract  has  never  been  itself 
the  conveyance.  In  a  jurisprudence  where  contract  and 
transfer  are  effected  by  the  same  instrument,  a  juris- 
diction in  specific  performance  could  hardly  arise  :  but 

'  See  further   on   the  suhject   of  ^  Action  sur  le  case,  pi.  72. 

Specific  Performance  and  iaesio  ^cZet  ^  ggg  ^^^   Fairfax   J.,   T.   B.   21 

an  article  by  the  present  author  in  Edw.  IV.  23,  pi.  6,  and  per  Pineux 

the  Law  Quarterly  Review  (No.  19),  C.J.,  Y.  B.  21  Hen.  VII.  41,  pi.  66. 
Vol.  5,  p.  235. 
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where  contract  is  separated  from  conveyance  by  all  the 
formalities  and  delay  of  an  examination  into  title,  and 
the  preparation  of  a  formal  deed,  it  would  be  a  necessity 
to  anything  like  a  civilized  system  of  law. 

§  38.    Before  proceeding  further  it  will  be  well    to  The  juris- 
distinguish  the  jurisdiction  usually  described  as  that  inspecifi"'"" 
specific  performance  from  some  kindred  ones  formerly  ance""^™ 
exercised  by  the  Court  of  Chancery.     By  specific  per-  ^^^}^- 

•'  J  J      L  r         guished 

formance  is  usually  understood  that  peculiar,  and,  as 
it  is  called,  extraordinary  jurisdiction,  which  that  Court 
exercised  in  respect  of  executory  contracts  as  con- 
trasted with  executed  contracts.  Some  other  grounds 
of  equitable  relief  approximate  to  specific  performance, 
from  which  they  are  nevertheless  separable  :  thus  spe- 
cific performance  may  be  usefully  distinguished  from 

(a)  Specific  relief  on  an  executed  contract. 

(b)  The  performance  of  trusts. 

(c)  The  delivery  of  a  chattel  in  specie. 

(d)  An  equitable  charge  arising  from  or  accom- 

panied by  a  contract  for  a  legal  charge. 

(e)  Constructive  trusts. 

§  39.  (a.)  An  executory  contract  is  one  which  is  not  from  that 
intended  between  the  parties  to  be  the  final  instrument  executed 
regulating  their  relations  :  an  executed  contract  is  one  °°^  "^^^  ^ ' 
which  is  intended  to  be  thus  final.  ^     The  diff"erence  may 
be  illustrated  by  the  contrast  between  an  agreement 
(say  on  the  dissolution  of  a  partnership)  to  execute  a 
deed  containing  certain  covenants,  and  the  deed  itself 
containing    these   covenants.      The   agreement    is    an 
executory  contract ;  the  deed  is  an  executed  contract. 
An  action  founded  on  the  agreement  would  be  strictly 
an  action  for  specific  performance :  an  action  founded 
on  the  deed  would  not  be  so  described,  and  it  could 

'  Per  Lord   Selborne   in    Wolver-  v.  Official  Receiver,  13  App.  Cas.  523, 

hamptun  and  Walsall   Bailway  Co.  particularly  547.     See  also  1  Powell, 

V.  London  and  North  Western  Bail-  Contr.  235. 
way  Co.,  L.  R.  16  Eq.  489;   Tailby 

P.  C 
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have  been  entertained  by  the  Court  of  Chancery  only 
on  the  ground  that  an  injunction  or  an  account  was 
prayed  for,  or  that  some  independent  jurisdiction  of  the 
Court  was  invoked.  It  could  not  have  been  supported 
on  the  ground  of  the  peculiar  jurisdiction  in  specific 
performance, 
from  per-       §  ^Q    (\))  Actions  for  spccific  performance  of  execu- 

formanoe  ^      '  ■*•  n  ^ 

of  trusts;  tory  contracts  differ  from  actions  for  the  performance 
of  trusts.  For  contracts  are  for  the  most  part  contained 
in  legal  instruments  which  give  rise  to  legal  rights : 
and  specific  performance  is  therefore  only  an  alternative 
remedy  in  lieu  of  damages.  On  the  contrary,  trusts 
are  constituted  by  instruments  which  are  of  equitable 
force  (at  least  so  far  as  the  trust  is  concerned),  in  respect 
of  which  therefore,  before  the  Judicature  Acts,  a  suit  in 
Equity  was  the  only  mode  of  relief. 

from  §  4i_   ^(;_^  The  delivery  of  a  chattel  in  specie  may  be 

of  chattel  a  mode  of  specific  performance  when  the  right  to  the 
chattel  flows  from  a  contract.  But  the  Court  of  Chancery 
had  (as  we  shall  see ')  an  independent  jurisdiction  to 
decree  the  delivery  up  of  unique  articles,  whether  the 
right  to  them  resulted  from  contract  or  not. 

from  an         §  42.  (d.)  A  Contract  for  a  legal  or  equitable  charge, 

equitable  '  .  .  °  .  ° 

charge;  when  the  consideration  has  passed,  itself  creates  an 
equitable  charge  independently  of  the  doctrine  of  specific 
performance,  but  may  in  addition  create  a  right  to  have 
a  legal  charge :  though  if  the  contract  rested  entirely 
in  fieri  no  performance  could  be  had.^ 
from  §  43.   (e.)  Again,  from  actions  for  specific  perform- 

construc-  ance  we  must  distinguish  those  cases  in  which,  by 
tive  trust ;  j,ga,son  of  fraud  or  the  breach  of  some  fiduciary  rela- 
tionship, a  constructive  trust  arises.  Cases  sometimes 
of  a  mixed  nature  have  arisen  :  as,  for  instance,  when 
by  a  contract  to  give  up  part  of  an  estate  if  purchased, 
A.  persuaded  B.  not  to  compete  with  him  as  a  pur- 
chaser.    On  A.'s  refusal  to  abide  by  his  contract,  B. 

1  Infra,  §  79.  2  gge  infra,  §  54. 
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might  Have  sued  him,  alleging  at  once  the  contract  and 
the  breach  of  A.'s  duty  as  agent. ^ 

We  shall  hereafter  see  ^  that  the  peculiar  doctrines  ^^°^. 
of  the  Court  as  to  the  specific  performance  of  executory  relief. 
contracts  do  not  necessarily  apply  to  the  other  forms  in 
which  the  Court  grants  specific  relief. 

§  4)4).  There  is  an  observation  often  made  with  regard  The  juiis- 
to  the  jurisdiction  in  specific  performance  which  remains  disore- 
to  be  noticed.     It  is  said  to  be  in  the  discretion  of  the  '°™'^^'' 
Court.      The  meaning  of  this  proposition  is   not  that 
the  Court  may  arbitrarily  or  capriciously  perform  one 
contract  and  refuse  to  perform  another,  but  that  the 
Court  has  regard  to  the  conduct  of  the  plaintifi"  and  to 
circumstances  outside  the  contract  itself,  and  that  the 
mere  fact  of  the  existence  of  a  valid  contract  is  not 
conclusive  in  the  plaintift''s  favour.^    "  If  the  defendant," 
said  Plumer  V.C,  "can  show  any  circumstances  dehors, 
independent  of  the  writing,  making  it  inequitable  to 
interpose  for  the  purpose  of  a  specific  performance,  a 
Court  of  Equity,  having  satisfactory  information  upon 
that  subject,  will  not  interpose."* 

§  45.  And  the  contract  itself  may  give  rise  to  the 
discretion.  A  property  was  sold  as  "  leasehold  business 
premises,"  and  the  purchaser  was  by  condition  precluded 
from  objecting  to  anything  in  the  lease  :  the  lease,  when 
produced,  showed  fetters  on  the  use  of  the  property, 
which  falsified  the  description  of  the  property  as  busi- 
ness premises :  the  Court  declined  in  its  discretion  to 
enforce  performance.^ 

§  46.  But  of  -the  circumstances  calling  for  the  exercise 
of  this  discretion,  the  Court  judges  by  settled  and  fixed 

1  See  G?iatlocJe  v.  MuUer,  8  Ch.  D.      at  p.  467,  n..;  Be  T&rry  and  White's 
177  181.  Contract,  32  Ch.  D.  at  p.  27. 

t    T  J}       n  OAT    ^  *Il  Clowes  V.  Hiqqinson,  1  V.  & 

2  Infra,  §  841  et  seq.  t>   cnr,  va  > 

3  Lamare  y.  Dixon,  L.  R.  6  H.  L.  5  Se  Davis  and  Cavey,  40  Ch.  D. 
414 ;   Leech  v.  Schweder,  L.  R.  9  Ch.      601. 
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rules  ^ ;  hence  the  discretion  is  said  to  be  not  arbitrary 
or  capricious,  but  judicial^ ;  hence,  also,  if  the  contract 
has  been  entered  into  by  a  competent  party,  and  is 
unobjectionable  in  its  nature  and  circumstances,  specific 
performance  is  as  much  a  matter  of  course,  and  there- 
fore of  right,  as  are  damages.^  The  mere  hardship  of 
the  results  will  not  aifect  the  discretion  of  the  Court.* 


■  As  to  tlie  rules  of  Courts  of 
Equity,  see  the  observations  of 
Jessel  M.B.  in  Be,  HalleWs  Estate, 
Knatchhull  v.  Hallett,  13  Ch.  D. 
at  p.  710;  and,  as  to  the  weight 
attaching  in  those  Courts  to  pre- 
cedents, see  'per  Rigby  L.J.  in  Be 
Scott  and  Alvarez'  Contract,  [1895] 
2  Ch.  at  p.  615. 

2  Goring  v.  Nash,  3  Atk.  186 ; 
White  V.   Damon,  7   Ves.   30,   35; 


Buclde  V.  Mitchell,  18  Ves.  100, 
111 ;  Bevell  v.  Hussey,  2  Ball  &  B. 
288. 

3  Hall  V.  Warren,  9  Ves.  605,  608. 
See,  however,  Be  Scott  and  Alvarez' 
Contract,  [1895]  2  Ch.  603. 

*  Eaywood  v.  Cope,  25  Beav.  140, 
where  Lord  Bomilly  M.R.  fully 
discusses  the  nature  of  the  discre- 
tion in  specific  performance. 


CANADIAN  NOTES. 

Character  of  the  Jurisdiction. 

The  headnote  in  Ledyard  v.  McLean,  10  Grant's  Ch. 
139,  which  is  very  lengthy  and  elaborate,  lays  it  down 
that  "the  Court  in  adapting  itself  to  the  exigencies  of 
mankind  as  they  arise  from  time  to  time  will  deal  with 
new  subjects  as  they  present  themselves,  so  as  best  to 
effectuate  the  intentions  of  the  parties,  and  will  not 
allow  rules  and  principles  applicable  to  a  different  state 
of  circumstances  to  interfere  with  the  exercise  of  its 
jurisdiction  whenever  in  the  opinion  of  the  Court  it  can 
be  usefully  exercised.  And  where  money  has  been  ex- 
pended on  the  faith  of  an  agreement,  although  otherwise 
the  Court  might  not  have  enforced  the  contract,  it  will 
not  entertain  objections  to  the  form  of  the  contract  when 
it  can  execute  it,  and  in  doing  so,  will  construe  the  agree- 
ment liberally.  In  this  case  ^e  owner  of  land 
made  a  demise  of  fifty  acres  for  fouilRen  years  at  a  nomi- 
nal rent  for  the  purpose  of  boring  for  oil  and  contem- 
poraneously executed  an  agreement  by  which  the  owner 
agreed  to  convey  at  any  time  a  roadway  from  any  wells 
the  lessee  might  dig  or  bore  to  a  certain  road  and  also 
sufficient  land  for  the  working  of  such  well  or  wells,  the 
lessee  agreeing  to  pay  one  hundred  dollars  for  the  first 
well  he  might  work  for  oil,  and  the  sum  of  fifty  dollars 
per  acre  for  the  land  necessary  for  working  said  oil  on 
said  roadway,  and  the  sum  of  fifty  dollars  for  any  oil 
well  he  shall  work  after  the  first  one,  and  the  sum  of 
twenty-five  dollars  per  acre  for  any  land  necessary  for 
said  well  or  wells  and  the  roadway. 

"The  lessee,  having  divided  a  portion  of  the  fifty  acres 
into  acre  lots  having  a  frontage  of  from  80  to  100  feet, 
sold  his  interest  in  one  such  acre  to  a  third  party  who 
went  into  possession  and  opened  a  well,  erected  an  oil 
refinery  and  constructed  the  necessary  tanks  and  works 
for  separating  the  oil  from  the  water  with  whicli  it  wa" 
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mixed  when  taken  from  the  earth  and  declared  his 
option  of  purchasing  within  the  time  specified. 

"The  owner  of  the  field  having  sold  and  conveyed  his 
interest  in  the  whole  fifty  acres,  his  vendee  objected  to 
convey  the  acre,  except  upon  terms  not  warranted  by  the 
agreement  and  subsequently  refused  to  convey  more  than 
in  his  opinion  was  absolutely  necessary  for  working  the 
well  in  its  then  state,  the  produce  of  which  had  become 
greatly  diminished,  and  filed  a  bill  asking  to  have  the 
agreement  construed  and  an  injunction  against  the  occu- 
pant continuing  the  refinery  on  the  premises. 

"The  evidence  in  the  cause  shewed  that  by  construct- 
ing tanks  one  above  another,  a  great  saving  of  space 
would  be  gained,  but  that  the  expense  greatly  exceeded 
the  value  of  the  crude  oil,  and  that  the  refinery  occupied 
a  space  equal  to  about  one  twenty-fourth  of  the  whole 
acre.  The  Court  was  of  opinion  that  under  the  agree- 
ment the  purchaser  was  not  entitled  to  space  for  a  refin- 
ery on  the  premises,  but,  it  appearing  that  the  sinking  of 
another  well,  within  the  limits  of  such  acre  would  tend 
to  injure  the  well  already  sunk,  and  that  an  acre  was  not 
too  large  a  piece  fo:i^he  purposes  contemplated,  refused 
the  injunction  ask^  for,  and  the  purchaser,  by  his 
answer,  having  asked  cross  relief,  by  way  of  specific  per- 
formance of  the  agreement,  a  decree  was  made  accord- 
ingly ;  the  deed  to  be  prepared  under  such  decree  to  pro- 
vide for  payment  of  the  sums  stipulated  for  in  the  event 
of  the  opening  of  any  future  well  upon  such  acre.  But 
in  such  a  case,  the  parties  so  claiming  specific  perform- 
ance would  be  liable  to  pay  for  any  other  well  or  wells 
opened  and  worked  upon  the  whole  fifty  acres  by  other 
persons,  the  assignee  in  this  respect  standing  in  no  better 
position  than  his  assignor,  the  original  lessee,  and  the 
contract  not  containing  any  stipulation  or  agreement  for 
the  laying  off  of  the  fifty  acres  into  sub-divisions,  and  the 
Master  having  required  a  list  of  all  persons  who  had 
opened  and  worked  wells  upon  the  property  with  a  view 
of  making  them  parties  in  his  office  and  taking  an  ac- 
count of  what  they  owed  respectively  in  order  that  they 
might  be  bound  thereby,  and  that  the  defendant  might 
thus  acquire  a  lien  on  their  portions  of  the  land  for  the 
sums  so  to  be  paid  by  the  defendant,  it  was  held,  on 
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motion  by  way  of  appeal  from  this  direction  of  the  Mas- 
ter, that  such  other  purchasers  were  not  proper  parties, 
nor  could  the  defendant  thus  acquire  any  lien  upon  their 
property,  or,  in  the  absence  of  a  request,  any  claim 
against  the  parties  for  repayment  of  the  amount  ad- 
vanced on  their  account,  there  being  no  legal  liability  on 
his  part  to  make  such  payment ;  and  it  was  questioned, 
even  if  he  thus  could  acquire  such  lien  or  claim,  whether 
they  would  in  that  case  have  been  proper  parties. 

Remedy  is  Discretionary. 

In  Harris  v.  Robinson,  21  S.C.R.  390,  Strong  J.  re- 
ferred to  the  principle  that  the  exercise  of  jurisdiction 
to  grant  specific  performance  was  discretionary,  citing 
the  case  of  Lamare  v.  Dixon,  L.R.  6,  H.L.  423.  "The 
exercise,"  he  said,  "of  jurisdiction  is  a  matter  of  judicial 
discretion,  one  which  is  to  be  said  to  be  exercised  as  far 
as  possible  upon  fixed  rules  and  principles,  but  which  is, 
nevertheless,  more  elastic  than  is  generally  permitted 
in  the  administration  of  judicial  remedies.  In  particu- 
lar it  is  a  remedy  in  the  application  of  which  much  re- 
gard is  shewn  to  the  conduct  of  the  parties  seeking  re- 
lief." In  the  same  case,  he  said,  "The  rule  which  governs 
the  Court  in  giving  relief  by  way  of  specific  performance 
of  agreements,  even  in  cases  in  which  time  is  not  made 
the  essence  of  the  contract  is,  that  a  plaintiff  seeking 
such  relief  must  shew  that  he  has  been  always  ready  and 
eager  to  carry  out  the  contract  on  his  part,"  and,  speak- 
ing with  reference  to  the  facts  in  the  case,  he  said  that 
"to  grant  specific  performance  in  the  case  would  be  to  set 
at  defiance  the  wholesome  rule  before  adverted  to  which 
requires  promptitude  and  diligence  on  the  part  of  one 
who  seeks  at  the  hands  of  the  Court  this  extraordinary 
relief." 

The  same  subject  is  referred  to  by  Armour  J.,  in 
Coventry  v.  MacLean,  22  O.E.  at  p.  9,  in  the  same  terms 
used  by  Strong  J.,  and  citing  the  same  case  of  Lamare  v. 
Dixon. 
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CHAPTER  II. 

THE   EXTENT    OF   THE    JURISDICTION. 

§  47.  It  has  already  been  in  substance  observed  that  Not  aii 
if  a  contract  be  made  and  one  party  to  it  make  default  contracts 
in  performance,  there  appears  to  result  to  the  other  ^rmed. 
party  a  right  at  his  election  either  to  insist  on  the 
actual  performance  of  the  contract,  or  to  obtain  satis- 
faction for  the  non-performance  of  it.^  It  may  be 
suggested  that  from  this  it  follows  that  a  perfect 
system  of  jurisprudence  ought  to  enforce  the  actual 
performance  of  contracts  of  every  kind  and  class,  except 
only  when  there  are  circumstances  which  render  such 
enforcement  unnecessary  or  inexpedient,  and  that  it 
ought  to  be  assumed  that  every  contract  is  specifically 
enforceable  until  the  contrary  be  shown.  But  so  broad 
a  proposition  has  never,  it  is  believed,  been  asserted  by 
any  of  the  Judges  of  the  Court  of  Chancery,  or  their 
successors  in  the  High  Court  of  Justice,  though,  if 
prophecy  were  the  function  of  a  law  writer,  it  might  be 
suggested  that  they  will  more  and  more  approximate  to 
such  a  rule. 

Judges  have  sometimes  dwelt  upon  those  negative 
circumstances  which  render  specific  performance  unne- 
cessary or  inexpedient :  sometimes  on  those  affirmative 
circumstances  which  render  such  performance  necessary 
and  expedient. 

§  48.  The  following  propositions  may  help  to  explain  The  ex- 
the  extent  to  which  the  jurisdiction  has  hitherto  gone,  umits  of 

the  juris- 
diction. 
■  See  supra,  §  4 
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assuming  in  each  proposition  (unless  otherwise  stated 
or  implied)  the  existence  of  a  contract  binding  in 
Equity. 

The  Court  will  interfere  in  specific  performance — 

(i.)  Where  there  is  no  Common  Law  remedy. 

(ii.)  Where  the  Common  Law  remedy  exists,  but 
is  not  adequate. 

On   the    contrary,    the    Court    will    not  interfere  in 
specific  performance — 

(iii.)  Where  the  Common  Law  remedy  exists  and 
is  adequate. 

(iv.)  Where  the  contract  is  such  as  the  Court  cannot 
perform. 

(v.)  Where  the  performance  of  the  contract  would 
prove  useless. 

(vi.)  Where  the  Court  would  be  unable  to  enforce 
its  own  judgment. 

(vii.)  Where  the  enforced  performance  of  the  con- 
tract would  be  worse  than  its  non-performance. 

(viii.)  Where  the  contract  is  voluntary. 

(ix.)  Where  the  plaintiff"  has  elected  to  proceed  in 
some  other  manner  than  for  specific  performance. 

(x.)  Where  the  jurisdiction  has  been  taken  away 
by  statute. 

After  the  foregoing  propositions  have  been  discussed 
it  will  be  shewn — 

(xi.)  That  the  jurisdiction  is  against  the  defendant 
personally. 

(xii.)  That  there  are  certain  cases  of  quasi-contract 
in  which  the  Court  has  jurisdiction. 
Lastly  will  be  considered — 

(xiii.)  The  jurisdiction  in  relation  to  the  Crown. 


i.    Where  there  is  no  Common  Law  remedy. 

of  inter-        §  49.  In  many  cases  though  a  contract  was  in  con- 
Equity."  science  obligatory  upon  both  the  parties  to  it,  yet  the 
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Common  Law,  from  the  strictness  of  its  forms,  afforded 
no  remedy  to  the  party  injured  by  the  other's  non-per- 
formance. The  defect  of  justice  which  hence  arose  was 
avoided  by  the  jurisdiction  of  Equity,  which  in  such 
cases  has  compelled  the  specific  execution  of  the  contract, 
if  in  other  respects  fit  for  the  intervention  of  the  Court. 

§  50.  In  Equity,  differing  in  this  respect  from  the  Contracts 
Common  Law,  a  distinction  was  made  between  those  en^^y're. 
terms   which  are  of  the  essence  of  the  contract  and  girded  at 

Common 

those  terms  which  are  not  thus  essential,  and  a  breach  Law  and 
of  which  it  is  inequitable  for  either  party  to  set  up  ™  "^^^  ^' 
against  the  other  as  a  reason  for  refusing  to  execute  the 
contract  between  them.  In  these  cases  the  doctrine  of 
Common  Law  was  forfeiture  ;  the  doctrine  of  Equity  is 
compensation.  "  Lord  Thurlow,"  to  quote  the  language 
of  his  successor  Lord  Eldon,  "  used  to  refer  this  doctrine 
of  specific  performance  to  this  : — that  it  is  scarcely 
possible  that  there  may  not  be  some  small  mistake  or 
inaccuracy  ;  as,  that  a  leasehold  interest  represented  to 
be  for  twenty-one  years,  may  be  for  twenty  years  and 
nine  months  ;  some  of  those  little  circumstances  that 
would  defeat  an  action  at  Law,  and  yet  lie  so  clearly  in 
compensation  that  they  ought  not  to  prevent  the  execu- 
tion of  the  contract."  ^  On  this  ground  the  jurisdiction 
rests  in  all  cases  where  specific  performance  is  decreed 
with  compensation  by  the  plaintiff. 

§  51 .  The  fact  that  the  Common  Law  remedy  has  Common 
been  lost  by  the  default  of  the  very  party  seeking  the  remedy 
specific  performance  of  a  contract  will  not  exclude  the  ^"gf^^ft  ^j 
jurisdiction,  if  it  be  notwithstanding  conscientious  thatPi^™*^^- 
the  contract  should  be  performed,  as  in  cases  where  the 
plaintiff  has  performed  his  part  substantially,  but  not 
with  such  exactitude  as  to  be  able  to  plead  such  per- 
formance as  the  Common  Law  Courts  required.^ 

§  52.  But  besides  these  cases,  there  are  many  others  Common 

Law  un- 
'  In  Mortlock  v.  Buller,  10  Ves.  ^  Davis   v.  Hone,  2  Sch.  &   Lef.  available 

305-6.     See  also  Stewart  v.  AlUston,      341,  347. 
1  Mer.  26,  32. 
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SOTM-       ^^   which   the   Court   interferes,    because   there   is   no 
thing  in    Common  Law  remedy  by  reason  of  somethinsr  in  the 

the  con-  .  J        J  _     -^        _ 

tract.       subject-matter  of  the  contract/  or  the  parties  to  it,  or 

the  form  in  which  it  is  concluded. 
Or  from        §  53.  Thus  the  Court  will  give  relief  in  respect  of  a 
nature  of  conhract  to  assign  a  chose  in  action,^  or  of  a  contract 
tract.""'    concerning  the  hope  of  succession  of  an  heir,^  although 
no  damages  could  have  been  recovered  at  Common  Law 
for  contracts  dealing  with  those  subject-matters,  and  it 
will  in  a  proper  case  specifically  enforce  a  right  of  pre- 
emption, and  restrain  by  injunction   the  violation  of 
such  a  right,  and  will  specifically  enforce  a  compromise.^ 
In    one  case  Plumer  M.E.  intimated  the  opinion  that 
where   a  promissory  note  had   been   handed   over  for 
valuable  consideration  unindorsed,  a  Court  of  Equity 
would  at  the  suit  of  the  holder  compel  the  transferor, 
or  his  personal  representative,  to  indorse  it  in  order  to 
substantiate  the  right  of  the  transferee.^     A  contract 
between  joint  tenants  of  a  copyhold  estate  to  divide  it 
between  them  has  been  specifically  enforced." 
Contracts       §  54.  Again,   the    Court   will   specifically  enforce    a 
mortgage^  Contract  to  execute  a  mortgage,  and  that  even  with  an 
and^to      immediate  power  of  sale  where  the  money  has   been 
money,     actually  advanced  either  before  or  at  the  time  of  the 
contract.'     It  is,  however,  settled  that  the  Court  will 

^  See   per  James  L.J.  in  Bewley  way  Co.,  L.  R.  3  Ch.  745 ;  London 

V.   Atkinson,   13   Oh.   D.  at  p.  300  &    South    Western  Eailway  Co.   v. 

(windows).  Oomm,  20  Ch.   D.   562  ;  Turner  v. 

2  See  infra,  §  59,  and  Cogent  v.  Green,  [1895]  2  Ch.  205. 

Gibson,  33  Beav:  557.  s   -nr  ^7  •  nr     7    n  t   »  itt     .. 

,    ,  '            „      „  „,  ^   o„  Watktns  v.  Maule,  2  J.  &  W.  at 

'  Jones  V.  Eoe,  6  T.  E.  88,  com-  „,„      -n-  !■       ■  1     -m          t. 

,      .,,„,'  ,T     ,      ,   „  P-  243.     Distmguish  Edqe\.  Bum- 

pared  with  Beckley  v.  A'ewiand,  2  /  v  qi  -r        qa- 

P.Wms.  182,  and  cases  infra,  §  1530  '          ^^^'      '' 

et  seq.    See  also  1  Ponbl.  Eq.  216.  °  Bolton  v.  Ward,  4  Ha.  530.    See, 

*  Eomfray  v.  Fothergill,  L.  E.  1  t°o>    Seton,   1265   (contract   for  ex- 

Eq.  567,  573;  Birmingham   Canal  change). 

Co.  V.  Cartwright,  11  Ch.  D.  421.  ^  Ashton  v.   Corrigan,   L.  E.  13 

Cf.    Lord    Carington    v.     Wycomhe  Eq.  76 ;  Hermann  v.  Hodges,  L.  E. 

Railway  Co.,  L.  E.  3  Ch.  377 ;   Lord  16  Eq.  18.     Cf.  Taylor  v.  Echersley, 

Beauchamp  v.  Great  Western  Bail-  2  Ch.  D.  302. 
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not  SO  enforce  a  mere  agreement  to  lend,  advance  or 
pay  money  ^  (though  the  loan  be  one  to  be  secured  by 
mortgage),  while  it  rests  entirely  unperformed  either 
by  the  intended  lender  ^  or  by  the  intended  borrower.^ 
And  this  rule  applies  to  a  contract  to  lend  to  a  company 
money,  payable  by  instalments,  upon  the  security  of 
debentures  of  the  company.*  "  The  Statute  of  Frauds 
does  not  apply  to  such  a  case.  Therefore  if  the  Court 
has  jurisdiction  in  such  a  case,  any  conversation  may 
be  made  the  subject  of  a  suit  for  specific  performance  : 
thus  if  two  friends  are  walking  together  and  one  says 
'Will  you  lend  me  £100  at  £5  per  cent,  for  a  year 
on  good  security  ? '  and  the  other  says  '  I  will,'  that 
conversation  might  be  made  the  subject  of  a  suit  for 
specific  performance  in  this  Court  if  on  the  next  day 
one  friend  should  say  '  I  do  not  want  the  money,'  or  the 
other  should  say  '  I  will  not  lend  it.'  Nothing  would 
be  more  difficult  and  more  dangerous  than  the  task 
which  this  Court  would  have  to  perform  if  it  were  to 
investigate  cases  of  that  description."  ° 

§  55.  In   one  case  there  was  a    contract   by  B.    to  Advance 

•'  on  secu- 

advance  to  C.  £3,000  on  the  security  of  some  leasehold  rity  of 
houses  for  five  years.     B.  advanced  £600  on  deposit  holds. 
of  the  lease   of  one  of  the  houses.     The  contract  was 
(in  the  opinion  of   the  Court)  that    B.  should  not    be 
entitled  to  call  for  the  lessor's  title.     Nevertheless  he 

'  Larios  v.  Bonany  y  Gurety,  L.  J.  Ch.  244 ;  66  L.  T.  402.  Dis- 
E.  5  P.  C.  346.  Cf.  Brough.  v.  Oddy,  tinguish  Oorrinye  v.  Land  Improve- 
1  E.  &  M.  55.  merit  Society,  [1899]  1 1.  E.  142,  152, 

2  Sogers  v.  ClialUs,  27  Beav.  175.        ^"^"'^  *^^  transaction  was  held  to 

be,  in  substance,  the  purchase  of  a 

3  Sichel  V.  Mosenthal,  20  Beav.  rent-charge;  and  Starhey  ^.Barton, 
3  a.     See  also  Firth  v.  SHngsly,  58      pgog]  i  Ch.  284,  290;  78  L.  J.  Oh. 
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129,  where  the  contract  was  in  sub- 


■•  South  African  Territories,  Ltd.  stance  and  in  fact  a  contract  for  sale 

V.    Wallington,    [1898]   A.  C.   309;  and  purchase  of  land,   part   of  the 

affirming  S.  C.  [1897]  1  Q.  B.  692.  purchase-money  being  left  on  mort- 

See,  too,  jier  Chitty  J.   in   Western  gage. 

Wagon  and  Property  Co.  v.   West,  ■>  Per- Lord  Eomilly  M.E.  in  iJog'ers 

[1892]  1  Ch.  271,  at  p.  273 ;  61  L.  v.  Ghallis,  27  Beav.  at  p.  178, 
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did  call  for  it,  and  on  its  being  refused  filed  a  bill  for 
specific  performance  of  the  contract  or  for  the  sale 
of  the  property  to  repay  him  the  £600  and  interest. 
The  Court  considered  that  the  plaintiff  was  in  the 
wrong,  but,  the  defendant  submitting  to  perform  the 
contract  without  showing  the  lessor's  title,  and  the 
plaintiff  electing  to  have  a  decree,  made  him  pay  the 
costs  of  the  suit,  as  the  price  of  its  interference.^ 
Deposit  of      I  5g_  jjj   another   case   S.    who   had   become   liable 

title 

deeds.       for  a  debt  of  W.,  and  with  whom  W.  had   deposited 
title  deeds  as  an  indemnity,  was  held  entitled  to  have 
a   written   memorandum   of  the  terms  of  the  deposit 
signed  by  "W.^ 
Remedy        §  57.  Again,  though  no  action  would  lie  at  Common 
ages  pre-  Law  in  respect  of  a  contract  to  convey  by  a  particular 
death.    ^  day,   which  was  rendered  impossible  by  the  death  of 
the  contractor  before  that  day,  yet  specific  performance 
would  be  decreed  by  the  Court  of   Chancery  against 
the  heir.^ 
By  §  58.   The  Court  of  Chancery  also  interfered  speci- 

fically  to    execute    a    contract    evidenced    by    a   bond 
given  to  a  wife  by  her  husband,  or  to  a  husband  by 
his    wife,*    before    marriage,    though    the    bond    was 
suspended  at  Common  Law  by  the  intermarriage. 
Remedy        §  59.    The    Same  principle    equally  applies    to    give 

in  dam-        ,        ^  .       .    ^.      .^  /  i  i        ,  • 

agesun-  the  Court  jurisdiction  where,  though  the  contract  is 
from  form  in  its  nature  such  that  a  breach  of  it  can  be  satisfied 
traoT"  ^y  damages,  yet  from  some  particular  circumstances 
this  remedy  is  not  open  to  the  aggrieved  party : 
therefore  where  a  contract  for  the  purchase  of  timber- 
trees  was  comprised  in  a  memorandum  which  appeared 
not   to   be    the   final   contract,  but    was    to    be    made 


'  Bass  V.  Clivley,  Taml.  80.  Milnes  v.    Oery,  14   Ves.   403,  and 

2  Sporle  V.    Whayman,  20   Beav.      ^  ^^^-  ^^-  ^^2- 

nryj  *  CaHuel  V.   Buclde,  2    P.  Wms. 

242;  Acton  v.  Acton,  Free.  Ch.  237. 

3  See    arguments    of    counsel    ia      See,  too,  Oage  v.  Acton,  1  Salk.  325. 
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complete  by  subsequent  articles,  so  that  it  Avas  doubtful 
whether  the  contract,  as  it  then  stood,  would  not  have 
been  considered  at  Law  as  incomplete,  and  so  the 
plaintiff  have  been  debarred  of  any  remedy  there,  Lord 
Hardwicke  held  that  the  contract  was  one  which  the 
Court  of  Chancery  could  specifically  perform.^  In 
another  case  a  contract  to  purchase  a  debt  was  enforced 
against  the  purchaser,  on  the  ground  that  the  debt  had 
not  been  so  assigned  to  him  as  to  enable  him  success- 
fully to  sue  at  Law  ;  ^  and  in  the  case  of  a  contract  for 
the  purchase  of  Government  stock,  the  fact  that  the 
plaintiff  was  not  the  original  holder  of  the  scrip,  but 
merely  the  bearer,  which  rendered  it  doubtful  whether 
he  could  maintain  an  action  at  Law  upon  the  contract, 
was  one  ground  on  which  the  Court  of  Chancery  was 
held  to  have  jurisdiction.^ 

§  60.  It  is  said  that  before  the  time  of  Lord  Somers  Former 
the  practice  of  the  Court  of  Chancery  was  to  send  the  of  the 
parties  to  Law,  and  to  entertain  the  suit  only  in  case  chancery, 
of  the  plaintiffs  there  recovering  damages,*  a  practice 
which,  of  course,  involved  the  proposition  that  specific 
performance  could  not  be  granted  except  in  cases  where 
damages  could  be  recovered  at  Law.  That  limitation 
of  the  jurisdiction  has,  however,  been  long  overruled 
— notably  in  the  case  of  Dr.  Bettesiijorth  v.  The  Dean 
and  Chapter  of  St.  Paul's,^  decided  by  Lord  King  in 
1726,  with  the  assistance  of  Raymond  C.J.  and  Price  J. 
A  lease  had  been  granted  by  the  defendants  previously 
to  the  disabling  statute  of  13  Eliz.,  with  a  covenant  to 
renew  for  ninety-nine  years,  and  the  plaintiff'  sought  a 
renewal  for  the  term  allowed  by  the  statute,  which  the 
Lord  Chancellor  refused,  on  the  ground  that  no  action 

1  Buxton  V.  Lister,  3   Atk.  383  ;  4  pg,^  Clarke  M.B.  in  Dodsky  y 

but  see  infra,  §§  334,  506.  Kmnerslaj,  Ambl.  at  p.  406. 

^  Wright  v.  Bell,  5  Pri.  325.     Cf. 

Adderley  v.  Dixon,  1  S.  &  S.  607.  p  p  qqq 

3  Doloret  v.RothscMld,  1  S.&S ,  590.  '^^°"^^'  ^-  ^-  '^'^^• 


°  Sel.   Gas.   in   Ch.  66;    S.  C. 
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could  have  been  maintained  on  the  covenant  after  the 
passing  of  the  statute.  "  I  take  this  to  be  a  certain 
clear  rule  of  Equity,"  said  Eaymond  C.J./  "  that  a 
specific  performance  shall  never  be  compelled  for  the 
not  doing  of  which  the  Law  would  not  give  damages. 
The  covenant  to  oblige  them  to  make  a  lease  for  ninety- 
nine  years  is  gone,  and  damages  cannot  be  recovered 
for  part  of  a  covenant,  and  I,  therefore,  am  of  opinion 
Equity  cannot  interfere."  This  decision,  which  was 
opposed  by  the  opinion  of  Jekyll  M.R.,  was  reversed 
in  the  House  of  Lords ;  and  it  is  abundantly  evident, 
from  the  cases  already  cited,  that  the  jurisdiction  at 
present  exercised  is  not  restrained  within  these  limits, 
and  that  there  are  many  cases  in  which  specific  per- 
formance is  granted  where  no  action  for  damages  could 
be  maintained.^ 

ii.   Where  there  is  no  adequate  Common  Law  remedy. 

iii.   Where  there  is  an  adequate  Common  Law  remedy. 

These  §  61.  The  propositions  that  the  Court  will  interfere 

WoM°con-  in  specific  performance  where  the  Common  Law  remedy 

verse,       exists  but  is  not  adequate,  and  that  the  Court  will  not 

interfere  where  the  Common  Law  remedy  exists  and  is 

adequate,  being  in  the  nature  of  converse  propositions 

will  be  conveniently  considered  together. 

Common       §  62.  The  Only  remedy  at  Common  Law  for  the  non- 

mtdy^in-  performance  of  a  contract  was  in  damages,  that  is  to 

adequate,  g^y^  in  the  payment  of  a  sum  of  money  by  the  party 

who  had  broken  the  contract  to  the  party  injured  by 

that   breach.      If  money  were   in   all  cases  a  perfect 

measure  of  the  injury  done  by  this  breach,  it  is  evident 

that  an  exact  equivalent  for  the  wrong  might  be  made, 

1  Sel.  Gas.  in  Ch.  at  p.  69.  The  passage  in  Williamsy.  Steward, 

3  Mer.  491,   to  which  Mr.   Justice 

2  Per  Lord  Eedesdale  in  Lennon  Story  (Eq.  Jur.  §  741)  has  referred 
V.  Napper,  2  Sch,  &  Lef.  682;  as  a  dictum  of  Grant  M.E.,  is  the 
Cannel  v.  Buckle,  2  P.  Wms.,242.      language  of  counsel  arfl^Menrfo. 
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and  that  the  justice  done  would  be  complete.  But 
money  is  an  exact  equivalent  only  when  by  money  the 
loss  sustained  by  the  breach  of  contract  can  be  fully 
made  good.  Now  in  a  vast  variety  of  cases  this  is  not 
so  ;  for  though  one  sovereign  or  one  shilling  is  to  all 
intents  and  purposes  as  good  as  any  other  sovereign  or 
shilling,  yet  one  landed  estate,  though  of  precisely  the 
same  market  value  as  another,  may  be  vastly  different 
in  every  other  circumstance  that  makes  it  an  object  of 
desire :  so  that  it  evidently  follows  that  there  would  be 
a  failure  of  justice,  unless  some  other  jurisdiction  sup- 
plemented that  of  Common  Law,  by  compelling  the 
defaulting  party  to  do  that  which  in  conscience  he  is 
bound  to  do,  namely,  actually  and  specifically  to  per- 
form his  contract.  The  Common  Law  treats  as  universal 
a  proposition  which  is  for  the  most  part,  but  not  univer- 
sally, true,  namely,  that  money  is  a  measure  of  every 
loss.^  The  defect  of  justice  which  arose  from  this 
universality  of  the  Common  Law  principle  was  met  and 
remedied  in  certain  cases  by  the  jurisdiction  of  Courts 
of  Equity  to  compel  specific  performance. 

§  63.  The  mere  existence  of  a  Common  Law  remedy,  common 
and  even  the  existence  of  a  perfect  Common  Law  rela-  remedy 
tion,  will  not  necessarily  exclude  specific  performance,  p*"^*'^'- 
Thus,  in  one  case  it  was  held  that,  although  an  agree- 
ment might  possibly  amount  at  law  to  a  present  demise 
or  assignment,  yet,  if  the  document  showed  the  intention 
that  a  further  instrument  should  executed,  be  specific 
performance  might  be  decreed.^ 

§  64.  Even  when    money  is  alone   in   question,   the  Common 
Common  Law  remedy  is  in  some  instances  less  bene-  medy  less 
ficial  than  that  afforded  by  Courts  of  Equity,  and  where  ^"^  °^^  ' 
this  is  so,  a  ground  is  laid  for  specific  performance,  if 
otherwise  a  proper  remedy.     So  where  A.  gave  a  note 
to  B.,  and  C.  agreed  with  B.  for  the  relinquishment  of 

1  See  Aris.  Bth.  Nic.  lib.  ix.  c.  1. 

2  Fenner  v.  Hepburn,  2  T.  &  0.  0.  0.  159. 
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his  (B.'s)  claim  against  A.  on  the  payment  of  certain 
sums,  for  which  the  notes  were,  in  the  contemplation 
of  Equity,  to  stand  only  as  a  security,  it  was  held  that 
the  Court  of  Chancery  would  specifically  perform  the 
contract,  though  the  relations  between  the  parties  might 
have  been  worked  out  by  actions  at  Law.^ 
Doctrine  §  65.  Sir  Johu  Leach  M.K.  (then  V.C.)  seems  to  have 
v.c.  considered  that  the  fact  that  the  remedy  in  damages 
given  at  Common  Law  depended  for  its  beneficial  effect 
upon  the  personal  responsibility  of  the  defendant,  gave 
the  other  party  to  the  contract  a  right  to  sue  in  Equity 
for  its  actual  performance.^  It  is  evident  that  this 
principle  applies  to  all  damages,  and,  if  it  were  admitted, 
would  give  the  Court  jurisdiction  by  way  of  specific 
performance  in  all  cases  of  contract,  whether  for  the 
sale  of  chattels  or  of  any  other  nature,  which  certainly 
is  not  the  law  of  the  Court. 

In  another  case  the  same  learned  Judge  appears  to 
have  held  that  the  circumstance  that  damages  at  Law 
would  not  accurately  represent  the  value  of  the  contract 
to  either  party  was  a  ground  for  granting  specific  per- 
formance. The  contract  in  that  case  was  for  the  sale 
of  debts  proved  under  two  commissions  of  bankruptcy ; 
and  Leach  V.C.  granted  specific  performance,  consider- 
ing that  to  compel  the  plaintifi"  to  accept  damages  would 
be  to  compel  him  to  sell  those  dividends  which  were  of 
unascertained  value  at  a  conjectural  price.^  The  learned 
Judge  just  named  seems  to  have  shown  a  tendency  to 
extend  the  jurisdiction  in  specific  performance  some- 
what more  liberally  than  most  other  Judges  :  ^  and  the 
mere  want  of  exactitude  in  the  measure  of  damages  at 

1  Beech   v.   Ford,   7  H.  208  (af-  607.     See  per  Lord  Hatherley  (then 

firmed   by    Lord    Cottenham).     Cf.  Wood  V.C),  in  Pollard  v.  Glayton, 

Cogent    v.    Gibson,   33    Beav.    557  1  K.  &  J.  462. 

(purchase-money  of  patent).  *  See  Withy  v.   Cottle,  1  S.  &  S. 

^  Doloret  v.  Bothschild,  1  S.  &  S.  594;  Kenneyv.  TFex7iam,6Mad.  355  ; 

590.  of.   Brealey  v.     Collins,    Tou.    317, 


Adderley  v.   Dixon,  1  S.  &  S.      330. 
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Common    Law  has  not    always  been  held  a  sufficient 
ground  for  the  equitable  jurisdiction. 

§  66.  The   ground  of   this  jurisdiction  having  been  Gases 
the    inadequacy  of   the    remedy  at    Common    Law,   it  common 
followed  that  where  that  remedy  was  adequate,  Chan-  med/is 
eery  did  not  interfere  to  compel  specific  performance,  ^'^''iiate. 
It   is    on    this   ground    that    the    Court    has    generally 
refused  specific  performance  in  respect  of  Government 
stock  or  chattels,  as  will  be  hereafter  seen,  and  refuses 
it  in  all  cases  where  the  contract  is  satisfied  by  a  mere 
payment  of  money.^ 

§  67.  The  principle  has  been  recognized  in  several  instances. 
other  cases.  It  was  one  of  the  grounds  on  which  Knight 
Bruce  and  Lord  Cranworth  L.JJ.  acted  in  dismissing 
the  bill  in  Lord  James  Stuart  v.  London  and  North- 
western Railway  Co?"  so  far  as  regarded  specific  per- 
formance, and  only  putting  the  defendants  on  terms  to 
make  certain  admissions  in  any  action  at  Law  to  be 
brought  by  the  plaintiff  against  them, — their  Lordships 
considering  that,  the  railway  having  been  abandoned 
and  complete  relief  being  in  their  opinion  obtainable  at 
Law,  the  case  was  not  one  for  specific  performance. 
It  was  also  one  of  the  reasons  alleged  by  Lord  Cran- 
worth L.J.  for  dismissing  the  bill  in  Webb  v.  Direct 
London  and  Portsmouth  Railway  Co.,^  he  considering 
that  under  the  circumstances  the  vendor  could  obtain 
complete  relief  at  Law.  The  authority  of  these  de- 
cisions was  subsequently  questioned  by  Lord  St. 
Leonards,*  but  only  as  to  the  applicability  of  the 
principle  to  the  circumstances,  and  not  as  to  the 
validity  of  the  principle  itself. 

1  See  Brough  v.  Oddy,  1  R.  &  M.  ^  i  De  G.  M.  &  G.  721. 

55 ;    Larios  v.    Bonany   y    Qurety, 

L,  R.  5  P.  C.  346  ;  Byan  v.  Mutual  ^  iDe  G-,  M.  &  G.  521. 

Tontine,  &c..  Association,  [1893]  1  ,   „     ,               r,    ^          n      t- 

r^      ^        -lor  10Q         A    t  :-.  *  HawJces    v.     Eastern     Counties 

Ch.  at  pp.  125,  128  ;  and  of.  the  cases  i  -n    n    at  ^    r   7c;7 . 

^'    ^      .,,               ,,       .    .  Railway  Co.,  1  De  G.  M.  &  G.  7d7 ; 

on  contracts  with  a  penalty,  infra,  „   n  c  xi  t    n  ooi 

§  140.  ^-  ^-  ^  ^- 
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Contract       §  68.  In  One  case  specific  performance  was  sought 

for  yearly  no  i 

tenancy.  01  a  Contract  for  a  tenancy  from  year  to  year,  the 
contract  specifying  that  the  tenant  was  in  all  respects 
to  abide  by  the  terms  entered  into  by  a  previous 
tenant,  and  that  the  tenant  should  pay  for  a  contract 
to  be  drawn  up ;  it  was  contended  that  the  Court 
would  therefore  interfere  for  the  purpose  of  settling 
the  proper  terms  of  the  contract.  But  the  Court 
thought  the  remedy  at  Law  was  adequate,  and  that 
the  full  terms  of  the  contract  might  be  shown  there, 
and  therefore  refused  to  decree  performance.^ 

Specific  performance  may,   however,   be   granted  in 

a  proper  case,  even  where  the  contract  is  for  a  yearly 

tenancy.^ 

Contract       §  69.  On  this  ground  also,  as  well  as  that  of  the 

railway,     incapacity  of  the  Court  to  execute  the  works,  the  Court 

of  Chancery  refused  specifically  to  perform  a  contract 

to  make  a  branch  railway,  although  the  contract  for 

the  execution  of  it  had  been  entered  into  during  the 

pendency    of    the   Bill    before   Parliament,    and    when 

several  of  the  directors  had  thoughts  of  withdrawing 

the    Bill,  and   would    have    in    fact    done    so  (as   the 

bill    of   complaint   alleged),    but    for    the    contract    in 

question.* 

Contract        §  70.  And    where    a    bill    sought    the    specific   per- 

money.     formance  of  a  contract  which  would  have  been  eff'ected 

by  a  mere  account  of  profits  and  a  payment  of  the 

amount  found  due,  and  there  was  no  obstacle  to  the 


1  Clayton  v.  Illingworth,  10  Ha.  41  Sol.  Jo.  573  (contract  to  let  for 
451.     Cf.  Fenner  v.  Hepburn,  2  T.  a  single  day). 

&  C.  C.  C.  159.  '  3  South    Wales    Bailway    Co.   v. 

2  Lever  v.  Koffler,  [1901]  1  Ch.  Wythes,  1  K.  &  J.  186  ;  S.  C.  5  De 
543.  See,  too,  Manchester  Brewery  Gr.  M.  &  G.  880.  See,  too,  Qreenhill 
Go.  V.  Coombs,  [1901]  2  Ch.  at  p.  v.  Isle  of  Wight  {Newport  Junction) 
616 ;  and  Zimbler  v.  Abrahams  Railway  Co.,  19  W.  E.  345 ;  and  cf. 
(agreement  to  grant  a  lease  for  life),  Dominion  Coal  Co.  v.  Dominion 
[1903]  1  K.  B.  577;  72  L.  J.  K.  B.  Iron  and  Steel  Co.,  [1909]  A.  C. 
103.   Distinguish  Glasse  v.  Woolgar,  293,  299  ;  78  L.  J.  P.  C.  115. 
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recovery  of  the  amount  at  Law,  the  Court  dismissed 
the  suit/ 

§  71.  In  analogy  with  this  principle,  in  a  case  in  Aiter- 
which  the  plaintiffs  sought  the  specific  performance  remedy. 
of  a  contract  to  grant  a  way-leave  for  a  railway  for 
a  term  of  sixty  years,  and  between  the  filing  of  the 
bill  and  the  hearing  the  plaintiffs  had  obtained  statu- 
tory powers  to  take  the  land  in  fee,  Stuart  V.C. 
considered  this  to  be  a  circumstance  strongly  in- 
fluencing the  discretion  of  the  Court  against  specific 
performance.^ 

§  72.  It  may  appear  at  first  sight  that,  inasmuch  Contract 
as  money  in  exchange  for  the  estate  is  what  the  vendor  byvendor. 
of  land  is  entitled  to,  he  has  a  complete  remedy  in  an 
action  for  damages,  and  therefore  cannot  sustain  an 
action  for  the  specific  performance  of  the  contract. 
But  on  further  consideration  it  will  be  apparent  that 
damages  will  not  place  the  vendor  in  the  same  situation 
as  if  the  contract  had  been  performed ;  for  then  he 
would  have  got  rid  of  the  land  and  of  all  the  burdens 
and  liabilities  attaching  to  it,  and  would  have  the 
purchase-money  in  his  pocket ;  whereas,  after  an  action 
for  damages,  he  still  has  the  land  and,  in  addition, 
damages, — representing,  in  the  opinion  of  a  jury,  the 
difference  between  the  stipulated  price  and  the  price 
which  it  would  probably  fetch,  if  re-sold,  together  with 
incidental  expenses  and  any  special  damage  which  he 
may  have  suffered,^  The  doctrine  of  Equity  with 
respect  to  the  conversion  of  the  land  into  money,  and 
of  the  money  into  land  upon  the  execution  of  the 
contract,*  and  the  lien  which  the  vendor  has  on  the 

1   Ord  V.  Johnaton,  1  Jur.  N.  S.  101.     See  also  per  Lord  Cranworth 

1063;    4    W.   R.  37   (Stuart   V.O.).  in  Morgan  v.  Milman,  3  De  G.  M. 

See  also  Sturge  v.  Midland  Railway  &  Gr.  35. 

Co.,  6  W.  E.  233  ;  4  Jur.  N.  S.  273.  ^  Eastern  Counties  Railway  Co.  v. 

Cf.  Bagnell  v.    Edwards,  I.  E.   10  Hawhes,  5  H.  L.  C.  331,  359,  376  ; 

Eq.  215.  Lewis  v.  Lord  Lechmere,  10  Mod.  503. 


Meynell  v.  Surtees,  3  Sm.  &  Giff.  *  Ibid. 
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estate  for  the  purchase-money,  and  his  right  to  enforce 
this  by  the  aid  of  the  Court,  are  additional  reasons  for 
extending  the  remedy  to  both  parties.  Accordingly,  it 
is  well  established  that  the  remedy  is  mutual,  and  that 
the  vendor  may  bring  his  action  in  all  cases  where  the 
purchaser  could  sue  for  specific  performance  of  the 
contract,  and  this  independently  of  any  question  on 
the  Stajtute  of  Frauds.^ 
Govern-  §  73,  On  the  principle  that  damages  are  a  sufficient 
stock.  satisfaction,  it  is  now  perfectly  settled  that  specific 
performance  will  not  be  enforced  of  a  contract  for  the 
transfer  of  stock  in  the  public  funds. 
GuUeev.  §  74.  It  appears  that  in  one  instance  Lord  Hardwieke 
did  grant  specific  performance  of  such  a  contract :  ^  but 
in  the  earlier  case  of  Cuddee  (or  Cud)  v.  Mutter^  Lord 
Macclesfield,  overruling  a  decision  at  the  Eolls,  refused 
to  perform  a  contract  to  transfer  South  Sea  Stock, 
though  by  the  decree  he  undertook  to  arrange  the 
settlement  between  the  parties.  His  Lordship  assigned 
three  reasons  for  this  decision :  first,  the  nature  of  the 
subject-matter  of  the  contract ;  secondly,  the  circum- 
stance that  the  defendant  was  not  possessed  of  the  stock 
at  the  time  of  the  contract ;  and  thirdly,  that  the 
liability  to  sudden  rise  and  fall  in  stock  made  the  day 
a  most  material  part  of  the  contract,  and  therefore 
rendered  it  an  improper  one  for  the  Court  to  carry  into 
execution.  This  principle  was  acted  on  by  Grilbert 
C.B.*  and  stated  to  be  the  settled  doctrine  of  the  Court 
by  Lord  Eldon.' 

'  Clifford  V.  Turrell,  1  Y.  &  0.  0.  N.  S.  65  (February,  1902). 

0.   138,  150 ;   affirmed  9  Jur.  633 ;  2  See  Nutlrown  v.  Thornton,  10 

Walker  v.  Eastern  Counties  Railway  Ves.  161. 

Co.,  6  Ha.  594;  Kenney  y.  Wexham,  3  5  Yin_  ^^,j_  533^  pi_  2I;  S.  C. 

0  Mad.   355.      See  farther,  on  this  1  R  Wms.  570 ;  2  W.  &  T.,  L.  C.  in 

subject,    a  paper   on  "  A   Vendor's  Eq.  (7th  edit.),  416. 

Eight  to  Specific  Performance,"  by  *  Oappur  v.  Harris,  Bunb.  135. 

Professor     W.    D.    Lewis,    in     the  6  In   Nutlrown   v.   Thornton,  10 

American    Law  Register,    Vol.   41,  Ves.  161. 
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§  75.  In  a  case  before  Leach  V.C.,  a  bill  for  the  other 
specific  performance  of  a  contract  to  sell  Neapolitan 
Stock  was  supported  ;  but  this  was  partly  on  the  ground 
of  its  praying  the  delivery  of  the  certificates  which 
would  constitute  the  plaintiff"  the  proprietor  of  a  certain 
quantity  of  the  stock,  and  partly  because,  the  plaintifii" 
not  being  the  original  scrip-holder,  but  merely  the 
bearer,  it  was  doubtful  whether  he  would  be  able  to 
maintain  his  action  at  Law.'  In  another  case  the  same 
Judge  overruled  a  demurrer  to  a  bill  by  the  vendor  of  a 
life-annuity  payable  out  of  dividends  of  stock,  on  the 
ground  that  the  purchaser  could  clearly  maintain  such 
a  bill,  and  that  the  remedy  must  be  mutual.^  But  it 
seems  that  the  Court  would  not  enforce  specific  per- 
formance of  a  contract  to  sell  a  life-interest  in  the 
public  funds. ^ 

§  76.  With  regard  to  shares  in  companies  the  same  shares 
principle  does  not  apply.  "  In  my  opinion,"  said  ponies. 
Shadwell  V.C.,*  "  there  is  not  any  sort  of  analogy 
between  a  quantity  of  £3  per  cents,  or  any  other  stock 
of  that  description  (which  is  always  to  be  had  by  any 
person  who  chooses  to  apply  for  it  in  the  market),  and 
a  certain  number  of  railway  shares  of  a  particular  de- 
scription, which  railway  shares  are  limited  in  number, 
and  which,  as  has  been  observed,  are  not  always  to  be 
had  in  the  market ;  ^  and  accordingly  specific  perform- 
ance was  enforced  of  a  contract  to  sell  a  certain  number 
of  railway  shares,  the  shares  not  being  particularized. 
In  a  subsequent  case  Lord  Chelmsford  stated  that  there 
was  no  doubt  that  a  contract  for  the  sale  of  railway 

1  Doloret  v.  Rothschild,  1  S.  &  S.  whicli  are  dealt  with  largely  in  the 

590.  market,  and  which  any  one  can  go 

^   Withy  V.  Gottle,  1  S.  &  S.  174.  and  buy  there,  there  would  seem  to 

3  Brealey    v.    Collins,   You.   317,  be  no  reason  why  they  should  not  be 

530.  treated  as  being  in  the  same  position 

*  Duncuft  V.    Albreaht,   12    Sim.  as  Government  Stock  (as  to  which 

189, 199.     See  Jackson  v.   Cocker,  4  see   supra,   §  73) :  He  Schwahacher, 

Beav.  59.  Stern  v.  Schwahacher,  98  L.  T.  127, 

°  In  the  case,  however,  of  shares  at  p.  128. 
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Actions 
on  oon- 


shares  is  capable  of  being  enforced :  '■  and  in  a  subse- 
quent chapter  ^  many  recent  cases  will  be  referred  to 
which  have  arisen  in  respect  of  contracts  for  the  sale  of 
shares.  It  may  have  been  on  this  principle  that  Lord 
King  disallowed  a  demurrer  to  a  bill  for  the  transfer  of 
York  Building  Stock ;  ^  but  a  different  view  seems  to 
have  been  previously  entertained  by  Lord  Macclesfield, 
inasmuch  as  he  dismissed  a  bill  for  the  transfer  of 
£1,000  of  the  same  stock* 

§  77.   A  vendor  of  shares  may  maintain  an   action 

tracts  to    against  the  purchaser  to  compel  him  to  complete  the 

shares,      purchase  by  the  execution  and  registration  of  a  proper 

transfer/  and  to  indemnify  the  vendor  against  future 

calls.  ^ 

In  like  manner  the  company  may  sue  a  person  who 
has  contracted  with  the  company  to  take  shares  from 
it.'  Many  difficult  questions  have  arisen  as  to  the 
nature  and  effect  of  contracts  to  take  shares,  which  will 
be  considered  separately  in  a  later  chapter.- 
Chatteis.  §  78.  Apart  from  statute,"  the  Court  for  the  most 
part  refuses  to  interfere  in  respect  of  chattels,  both 
because  damages  are  a  sufficient  remedy,  and  because 
the  price  of  such  articles,  especially  of  merchandise, 
varies  so  as  often  to  render  the  specific  execution  of 
contracts  for  their  sale  and  delivery  an  act  of  injustice, 
entailing  perhaps  ruin  on  one  side,  when  upon  an  action 

1  GheaJe  v.  Kenward,  3  De  G.  &  310;    Walker  v.  Bartleit,  18  C.   B. 
J.  27.  845. 

2  Part  VI.  chap.  i.  -,  j^^^    Brunswick,    &c.     Go.     v. 

3  GoU  V.  Nettervai,  2  Sim.  304.  Muggeridge,  4  Drew.  616.     See  also 

4  Dorison  r.     Westbrook,   5   Vin.  gj^^^^j^    g^^     Consumers'     Go.   v. 
Abr.  540,  pi.  22.            ^     ^        „  Harrison,   11  Bea.Y.  29i;    Oriental 

5  Shaw  V.  Fisher,  2  De  G.  &  Sm.  j„;^„^  ^^^^^  g^_       ^              j 

11;  5  De  G.  M.  &  G.  596.  Of.  h.625;  4  DeG.  F.&  J.  igf  /  0.^a..a 
Ward  and  Henrys  Gase  (where  the  Tramways  Go.  v.  Mendel,  8  Ch.  D. 
purchaser  had  filed  his  bill  for  specific      235 

performance),  L.  R.  2  Eq.  226  ;  2  Ch. 

^32  ^  Part  VI.  chap.  i. 

"   Wynne  v.  Price,  3  De  G.  &  Sm.  »  See  §  82,  ad  fin. 
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that  party  miglit  not  have  paid  perhaps  above  a  shilling 
damages.'  As,  however,  these  principles  do  not  apply 
to  all  cases  of  chattels,  exceptions  arise  which  we  shall 
now  consider. 

§  79.  When  the  chattel  in  question  is  unique,  when  Unique 
there  is,  over  and  above  the  market  value,  that  which 
has  been  called  th.e  pretium  affectionis,  the  Court,  whether 
the  plaintiff's  right  has  arisen  from  contract  or  not,  has 
interfered  and  not  left  him  to  his  Common  Law  remedy. 
The  leading  case  in  this  branch  of  the  law  is  Pusey  v. 
Pusey,^  in  which  the  heir  of  the  family  of  Pusey  re- 
covered possession  by  a  bill  in  Equity  of  the  celebrated 
Pusey  horn  :  the  grounds  of  the  decision  are  insuffi- 
ciently reported,  but  the  case  "  turned,"  to  quote  Lord 
Eldon's  language  in  respect  of  it,^  "  upon  the  pretium 
affectionis,  independen  t  of  the  circumstance  as  to  tenure, 
which  could  not  be  estimated  in  damages."  This  has 
been  followed  by  other  similar  cases,  one  having  relation 
to  an  ancient  silver  altarpiece,  remarkable  for  a  Greek 
inscription  and  dedication  to  Hercules,*  another  to  a 
tobacco-box  of  a  remarkable  and  peculiar  kind,^  another 
to  masonic  dresses  and  ornaments,*  and  another  to  a 
very  finely  engraved  cherry-stone.' 

'  Per  Lord  Hardwicke  in  Buxton  P.  Wms.  390. 

V.  Lister,  3  Atk.  384.     In  Norton  v.  5  Pf.iig  y_  Bead,  3  Ves.  70. 

Serle,  Finch,  149,  Lord  Nottingham  "  Lloyd  v.   Loaring,  6  Ves.  773. 

specifically    performed     a     charter-  See  also  Saville  v.   Tancred,  1  Ves. 

party  hy  directing  the  payments  to  Sen.  101 ;  S.  0.  3  Sw.  141,  n. ;  Lady 

he  made  in  pursuance  of  it ;  but  see  Arundell  v.   Phipps,   10  Ves.  139  ; 

infra,  §  855.     See  also  Claringbould  Lowther  v.   Lord  Lowther,  13  Ves. 

V.  Curtis,  21  L.  J.  Ch.  541,  and  Lord  95.     A  ship  is  probably  within  this 

Westbury  in  Holroyd  v.   Marshall,  principle.      See  Lynn  v.   Ghaters,  2 

10  H.  L.  C.  209.   Where  the  delivery  Ke.  521,  and  Claringbould  v.  Curtis, 

of  chattels  is  only  part  of  a  contract  21   L.    J.    Ch.   541 ;  Be  Mattos  v. 

otherwise   enforceable,    the   contract  Gibson,  4  De  G.  &  J.  276 ;  Hart  v. 

may  be  performed.     Marsh  v.  Milli-  Herwig,  L.  R.  8  Ch.  860, 866 ;  Batthy- 

gan,  3  Jur.  N.  S.  979  (Wood  V.C).  any  v.  Bomh,  60  L.  J.  Q.  B.  421 ; 

2  1  Vera.  273,  44  L.  T.   177.    See,  too,  Part  VI. 

2  In   Nwibrovm  v,    Thornton,   10  chap,  iv.,  infra. 

Ves.  163.  7  Per  Lord  Hardwicke  in  Pearne 

'  BuJce  of  Somerset  v.  Cookson,  3  v.  Lisle,  Ambl.  77,  in  which  case  a 


38 


Tort, 


THE  JURISDICTION. 


trust,  and      §  ^^-  These  particular  cases  were  suits  grounded  on 
contract,  tort  Or  trust :  but  the  same  principle  applies  to  cases  of 

contract  relating  to  chattels, 
iiiustra-  §  81.  Accordingly  in  Falcke  v.  GraT/^  Kindersley  V.C. 
the  prin-  Sustained  a  bill  by  a  purchaser  for  the  specific  perform- 
ance of  a  contract  to  sell  to  him  for  £40  two  china  jars ; 
and  in  Thorn  v.  The  Commissioners  of  Works,^  Lord 
Romilly  M.E.  made  a  decree  for  the  specific  perform- 
ance of  a  contract  for  the  sale  to  the  plaintiff  of  the 
arch  stone,  the  spandril  stone,  and  the  Bramley  Fall 
stone  contained  in  old  Westminster  Bridge,  which  had 
been  pulled  down.  In  this  case,  though  elaborately 
argued,  no  objection  seems  to  have  been  taken  to  the 
jurisdiction. 
?/l"^S  ^  ^^'  -^  dictum  of  Lord  Westbury  in  the  House  of 
West-  Lords  put  the  jurisdiction  of  Courts  of  Equity,  as 
regards  chattels,  as  if  extending  to  every  case  where 
the  contract  relates  to  specific  property.  "  A  contract 
for  the  sale  of  goods,"  said  his  Lordship,^  "  as,  for 
example,  of  500  chests  of  tea,  is  not  a  contract  which 
would  be  specifically  performed,  because  it  does  not 
relate  to  any  chests  of  tea  in  particular  :  but  a  contract 
to  sell  500  chests  of  the  particular  kind  of  tea  which 
is  now  in  my  warehouse  in  Gloucester  is  a  contract 
relating  to  specific  property,  and  which  would  be  spe- 
cifically performed.  The  buyer  may  maintain  a  suit  in 
Equity  for  the  delivery  of  a  specific  chattel  when  it  is 
the  subject  of  a  contract,  and  for  an  injunction  (if 
necessary)  to  restrain  the  seller  from  delivering  it  to 
any  other  person."  It  may  be  doubted  whether  this 
dictum  did  not  express  a  more  complete  system  of 
jurisprudence  than  that  which  this  country  possessed  at 
the  time  when  it  was  uttered,  and  whether  the  records 

specific  delivery  of  negroes  was  prayed,  ^  32  Beav.  490. 

"  but  that  is  not  necessary,"  said  Ms^         ^  In  Holroyd  v.  Marshall,  10  H. 

T     J  J,-     <i    fv,        r„o=„^n^"  L.  0.209,  210.   Of.  i)er  Lord  Watson 

Lordsmp,  "others  are  as  good."  .     _  .„    '        ^  .  ,„ 

m  lailby  v.  Official  Receiver,  13  App. 

'  4  Drew.  651.  Oas.  535. 
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of  the  Court  of  Chancery  contained  many  bills  for  the 
specific  performance  of  contracts  relating  to  specific 
chattels  of  a  mercantile  value  like  tea/  But  by 
section  52  of  the  Sale  of  Goods  Act,  1893  (56  &  57 
Vict.  c.  71),  it  has  been  enacted  that,  in  any  action  for 
breach  of  contract  to  deliver  specific  or  ascertained 
goods,  the  Court  may,  if  it  thinks  fit,  on  the  applica- 
tion of  the  plaintiff,  by  its  judgment  or  decree  direct 
that  the  contract  shall  be  performed  specifically,  without 
giving  the  defendant  the  option  of  retaining  the  goods 
on  payment  of  damages.  The  judgment  or  decree  may 
be  unconditional,  or  upon  such  terms  and  conditions  as 
to  damages,  payment  of  the  price,  and  otherwise  as  to 
the  Court  may  seem  just,  and  the  application  by  the 
plaintiff  may  be  made  at  any  time  before  judgment  or 
decree. 

§  83.  It  does  not  appear  to  follow  from  the  autho-  vendor 
rities  which  have  been  referred  to,  or  from  principle,  that 
the  vendor  of  a  chattel  can  maintain  an  action  for  specific 
performance  in  all  cases  where  a  purchaser  of  the  same 
chattel  could  do  so.  It  will  have  been  noticed  that 
the  statutory  remedy  mentioned  in  the  last  preceding 
paragraph  is  in  terms  given  only  to  the  party  who  is, 
under  the  contract  sued  upon,  to  be  the  recipient  of  goods. 

§  84.    It   also  appears  that  if  the  chattel   be  of  a  prioe 
peculiar  value,  but  by  contract  between  the  parties  a  ^^^^^ 
price  has  been  put  upon  the  chattel,  that  circumstance 
has  been  treated  as  precluding  the  jurisdiction ;  for  it 
is  an  admission  that  by  a  money  payment  full  relief 
can  be  had.^ 

§  85.  Hitherto  unique  chattels  have  been  spoken  of :  Chattels 
but   it   appears   that    such  jurisdiction    as   the    Court  unique 

but  of 

1  Consider     Eeatheote    v.    North  E.   17   Eq.  132;   TaiTby  v.    Official 

Staffordshire  Railway  Co.,  2  Mac.  Seceiver,  13  App.  Gas.  523. 
&  G.  112 ;  per  Lord  Cranworth  in 

Hoare  v.  Dresser,  7  H.  L.  C.  at   pp.  ^  Bowling  v.  Betjemann,  2  J.  & 

317—8 ;  Fothergill  v.  Rowland,  L.  H.  544. 
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peculiar  exercises  in  the  case  of  unique  chattels  it  may  also  exercise 
ance.  in  the  case  of  chattels  which,  though  not  unique,  possess 
a  special  and  peculiar  value  to  the  plaintiff.  Thus  in 
North  V.  The  Great  Northern  Railway  Co}  the  Court 
upheld  its,  jurisdiction  to  interfere  to  prevent  the  sale 
of  certain  waggons  belonging  to  the  plaintiff,  which 
had  been  used  by  the  plaintiff  in  his  business  of  a 
colliery  owner,  and  which  the  defendants  asserted  that 
they  had  a  right  to  detain  and  sell.  "  Where  specific 
things,"  said  Stuart  V.C,^  "necessary  for  conducting 
a  particular  business  are  in  the  possession  of  persons 
who  claim  a  lien  upon  them,  and  threaten  an  immediate 
sale,  this  Court  has  undoubted  jurisdiction  to  interfere 
by  injunction  and  prevent  irreparable  injury  to  the 
debtor,  by  giving  him  an  opportunity  of  redeeming 
assets." 
Where  a  §  86.  So,  too,  there  is  the  high  authority  of  Lord 
article  is  Hardwicke  for  suggesting  that  specific  performance 
o?oniy^  might  be  maintained  by  a  shipbuilder  if  he  were  to 
nient"  Contract  with  a  landowner  for  the  supply  of  timber 
from  an  adjoining  estate,  the  shipbuilder  being  under 
contract  to  complete  a  ship  by  a  given  time,  for  which 
the  supply  of  such  timber  by  the  defendant  was  essen- 
tial. But  this  seems  open  to  doubt ;  and  certainly  the 
doctrine  will  not  be  extended  to  mere  cases  of  con- 
venience, as  the  supply  of  coal  from  an  adjoining 
colliery,  when  plenty  of  other  coal  can  be  procured 
in  the  neighbourhood.^ 

In  a  recent  case,*  in  which  a  coal  company  had 
contracted  with  a  steel  company  for  the  supply  by  the 
former  to  the  latter  of  all  the  coal  that  the  steel 
company  might  require  for  use  in  its  works,  the  Privy 

'  2  Giff.  64.  and  of.  Fothergill  v.  Rowland,  L.  R. 

2  p.  69.  17  Eq.  132. 

3  Per-  Lord  Hardwicke  in  Buxton  *  Dominion  Coal  Co.  v.  Dominion 
V.  Lister,  3  Atk.  383,  compared  with  Iron  and  Steel  Co.,  [1909]  A.  C.  293, 
Pollard  V.  Clayton,  1  K.  &  J.  462;  311 ;  78  L.  J.  P.  0.  115. 
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Council  held  that  the  contract  was  not  one  of  which 
specific  performance  would  be  decreed  by  a  Court  of 
Equity,  but  that,  the  coal  company  having  wrongfully 
repudiated  the  contract,  the  steel  company  was  entitled 
to  treat  the  contract  as  at  an  end,  and  to  recover 
damages  for  the  loss  of  it,  in  addition  to  damages  in 
respect  of  breaches  of  it  committed  before  repudiation. 

§  87.  Cases  might  probably  arise  in  which  the  Court  Chattels 
would  interfere  in  respect  of  chattels  connected  with  with  en- 
the  enjoyment  of  an  estate,  where  but  for  such  con-  if^eTtate. 
nection  it  would  not  exercise  jurisdiction.     In  one  case 
Lord  Eldon  made  an  order  specifically  to  restore  to  a 
tenant  the  stock  on  a  farm,  which  had  been  seized  by 
the    landlord    under    a   distress    and   bill   of   sale ;    his 
Lordship  holding  that,  under  the  circumstances  of  that 
case,  there  was  an  entire  contract  by  which  the  land- 
lord agreed    to    let   the   tenant   have  both  the  estate 
and  the  chattels,  the  enjoyment  of  the  chattels  being- 
requisite  for  the  enjoyment  of  the  estate.^ 

§  88.  This  appears  to  have  been  one  ground  on  which  Contracts 
the  Court  of  Chancery  anciently  enforced  contracts  to 
build  in  certain  cases ;  as  where  the  father  entered  into 
articles  with  a  builder,  and  died  before  the  execution  of 
the  contract,  the  heir  was  allowed  to  sue  the  personal 
representative  of  his  father  and  the  builder,  the  contract 
savouring  of  the  reality.^  So,  in  another  case,  a  con- 
tract to  build  was  specifically  enforced  against  a  tenant 
who,  having  undertaken  to  rebuild  the  farm-house,  had 
done  so  on  his  own  soil  instead  of  his  landlord's.^  And 
we  shall  hereafter  *  see  that  contracts  by  railway  com- 
panies for  the  execution  of  works  on  the  land  of  the 
plaintiff"  stand  on  a  diff"erent  footing  from  ordinary 
building  contracts. 

1  Nufbrown  v.  Thornton,  10  Ves.       1  Vee.  Sen.  461. 

159.  3  Pembroke    v.     Thorpe,    3     Sw. 

2  Holt  V.  Eolt,  2  Vern.  322 ;  per      437,  n. 

Lord  Hardwioke  in  Rook  v.  Warth,  *  Infra,  §  103. 
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Contracts      §  89.  Lord   Hardwicke    seems   to    have   entertained 

to  be  per- 
formed    the  view  that  where  the  contract  was  for  the  delivery 

ments.      of  chattels  by  instalments  and  for  payment  in  a  like 
method,  the  Court  would  entertain  jurisdiction. 

In  a  case  cited  by  his  Lordship,  articles  for  the  sale 
of  eight  hundred  tons  of  iron,  to  be  paid  for  by 
instalments,  at  periods  running  through  some  years, 
were  specifically  enforced.'  The  case  appears  to  have 
been,  as  already  stated,  approved  by  his  Lordship,  but 
was  doubted  by  Lord  Hatherley  (when  V.C.),  who 
remarked  on  the  absence  of  any  case  for  the  sale  of 
mere  goods  being  supported  on  the  ground  of  their 
being  to  be  delivered  by  instalments.^  Mr.  Austin, 
too,  has  expressed  his  inability  to  understand  on  what 
principle  the  case  proceeded,^  and  a  like  inability  is 
here  confessed. 
Un-  §  90.  It   may  here  be  noticed  that  the   Court  has, 

moiety  of  and  in  a  proper  case  will  exercise,  jurisdiction  to  grant 
property.   Specific  performance  of  a  contract  relating  to  an  un- 
divided  moiety  of   mineral   property.     Whether  such 
a  contract  is  a  convenient  or  an  inconvenient  one  is 
for  the  parties  to  consider  when  they  enter  into  it.^ 

iv.    Where  the  contract  is  such  as  the  Court  cannot 
perform. 

incapac-        §  91.   Where   the   contract  is  from  its  nature  such 
Cou^tto    that  the    Court  cannot  enforce  its  performance,^  it  is 
contract,  ncccssarily  no   subject  of  its  jurisdiction  in  that  re- 
spect.^    On  this  principle  the  Court  will  not  prohibit 
the  making  of  a  secret  medicine ;  for  if  it  be  secret, 
then     the    Court    cannot    tell    whether    it    has  been 

'   Taylor  v.  Neville,  cited  3  Atk.  341,  346.     Cf.  Burrow  v.  Scammell, 

384.    Distinguisli  Nives  v.  Nives,  15  19  Ch.  D.  175. 

Ch.vD.  649.  ^  As  to   uncertainty  in  contracts, 

^  FoUardv.  Clayton,  1 K.  &  J.  462.  see  Part  III.  chap,  iv.,  ivfra. 

3  Lecturer  on  Jurisprudence  (3id  "  Consider  Hope  v.   Oibhs,  26  W. 

edit.),  808.  R.  72 ;  Be  Matios  v.   Gibson,  4  De 

*  Hexter  v.  Pearce,  [1900]  1  Ch.  G.  &  J.  276,  299. 
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infringed  or  no  ;  ^  nor,  for  the  same  reason,  will  it  direct 
the  specific  performance  of  covenants  in  a  farming 
lease,  for  "  how,"  said  Lord  Northington,  "  can  a 
Master  judge  of  repairs  in  husbandry?"^  Nor  will 
it  enforce  against  a  life  assurance  society  a  contract 
to  reduce  a  premium  if  satisfied  with  the  removal  of 
the  cause  for  charging  an  extra  premium,  for  it  is  the 
society  and  not  the  Court  which  is  to  be  satisfied ;  *  nor 
will  it  order  the  performance  of  continuous  acts.*  And 
the  fact  that  the  parties  cannot  be  put  in  the  condition 
for  which  they  stipulated  when  the  contract  was  entered 
into  obviously  disables  the  Court  from  adjudging  specific 
performance.^ 

§  92.  So,  too,  the  Court  will  not  interfere  to  enforce  Breaches 
a  contract  by  means  of  injunction,  where  the  acts  ^^^^^^ ' 
complained  of  as  breaches  are  frequent,  and  the  Court 
could  not  ascertain  whether  there  has  in  each  case  been 
a  breach  without  an  action  ;  as  in  the  case  of  a  covenant 
not  to  sell  water  from  a  certain  well  to  the  plaintifif's 
injury." 

§  93.  The  incapacity  of  the  Court  to  execute  the  Goodwin 
contract  limits  its  jurisdiction  in  cases  relating  to  the  business. 
sale  of  the  goodwill  of  a  business.  For  where  the 
contract  has  respect  to  a  goodwill  alone,  unconnected 
with  business  premises,  the  Court  refuses  specific  per- 
formance by  reason  of  the  uncertainty  of  the  subject- 
matter,  and  the  consequent  incapacity  of  the  Court 
to  give  specific  directions  as  to  what  is  to  be  done  to 

'  Newberry  v.  James,  2  Mer.  446  ;  117  ;    Powell  Duffryn   Steam   Coal 

Williams  v.   Williams,  3  Mer.  157  ;  Co.  v.  Taff  Vale  JRailway  Co.,  L.  E. 

and  see  the  other  cases  cited  in  the  9  Ch.  331 ;  Dominion  Coal  Co.,  v. 

note  to  §  1544.  Dominion  Iron  and  Steel  Co.,  [1909] 

2  Bayner  v.   Stone,  2  Eden,  128  ;  A.  C.  293  ;  78  L.  J.  P.  C.  115. 
Phipps  V.  Jackson,  56  L.  J.  Ch.  550 ;  s  n^    Mercantile    and    Exchange 
35   W.    E.   378.      Cf.    Bernard    v.  5„„A,  L.  E.  12  Eq.  268,  276. 
Meara,  12  Ir.  Ch.  R.  389,-  396. 

3  Manhy  v.  Oresham  Life  Assur-  <*  Collins  v.  Plumb,  16  Ves.  454. 
ance  Society,  29  Beav.  439.  See   also   City  of  London  v.   Nash, 

'  Blaehett  v.  Bates,  L.  E.  1    Ch.      3  Atk.  512,  515. 
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transfer  it.^  But  where  the  goodwill  is  entirely  or 
mainly  annexed  to  the  premises,  and  the  contract  is 
for  the  sale  of  the  premises  and  goodwill,  the  contract 
may  be  enforced.^  For  in  that  case  the  goodwill  is 
merely  the  advantage  attached  to  the  possession  of  the 
house  or  other  place  of  business,^ — "  the  probability," 
to  use  the  words  of  Lord  Eldon,*  "  that  the  old  cus- 
tomers will  resort  to  the  old  place," — together  with 
the  right  which  arises  to  the  purchaser  to  restrain  the 
vendor  from  setting  up  anew,  or  continuing,  the 
identical  business  he  has  contracted  to  sell,  but  with- 
out any  right,  independently  of  stipulation,  to  prevent 
the  vendor's  setting  up  a  similar  business/  In  the 
case  of  contracts  for  the  sale  of  the  business  of  an 
attorney,  the  legality  of  stipulations  comprised  in  them, 
for  the  purpose  of  giving  to  the  party  to  carry  on  the 
business  the  advantage  of  the  name  or  of  the  recom- 
mendation of  the  party  not  engaged  in  it,  has  been 
questioned  by  the  highest  authorities,  including  Lord 
Eldon,  Grant  M.K.,  and  Knight  Bruce  L.J.*  But  it 
seems  to  be  now  established,  not  only  that  such 
transactions  are  legally  valid,'  but  that  they  may  be 
specifically  enforced,  by  injunction  or  otherwise,  by 
the  Court.* 

1  Baxter  v.  Conolly,  1  J.  &  W.  Shackle  v.  Baher,  14  Ves.  468.  Cf. 
576 ;  Bozon  v.  Farlow,  1  Mer.  459 ;  Leggott  v.  Barrett,  15  Oh.  D.  306 ; 
Coslake  v.  Till,  1  Russ.  376.  Vernon  v.  Hallam,  34  Oh.  D.  748. 

2  Darhey  v.  Whitaker,  4  Drew.  o  p^r  Lord  Eldon  in  Candler  v. 
134,  139,  140.  Garden,  Jac.  231 ;  Bozon  v.  Farlow, 

3  Cliissum  V.  Dewes,b  Rues.  29;  i  Mer.  459;  Thornbury  v.  Bevill, 
Mummery  v.  Paul,  1  0.  B.  316,  1  Y.  &  0.  C.  C.  584.  See,  too, 
326;  and  see  further  as  to  the  nature  Oilfillan  v.  Henderson,  2  01.  & 
of  a   goodwill.    Potter  v.    Commis-  piii_  i_ 

sioners   of  Revenue,    10    Ex.    147 ; 

Allison  V.  Monkwearmouth,  4  El.  &  '  "^""'^  ^-  ^""V'  ^  E^^*'  ^^O- 

Bl.   13 ;    and   Lindley,   Partn.   (6th  s   Whittaker  v.  Howe,  3  Beav.  383 ; 

edit.),  441.  AuUn  v.  Holt,  2  K.  &  J.  66.     As 

*  In  Oruttwell  v.  Lye,  17  Ves.  346.  to   a  medical  practice,  see  May  v. 

°  Cruitwell  v.  Lye,  17  Ves.  335 ;  Thomson,  20  Oh.  D.  705. 
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V.    Where  the  performance  of  the  contract  would  be 
useless. 

§  94.  The  Court  will  not  enforce  a  contract  which  Eevoc- 
is  in  its  nature  revocable  by  the  defendant ;  for  its  in-  contracts. 
terference  in  such  a  case  would  be  idle,  inasmuch   as 
what  it  had  done  might  be  instantly  undone  by  one  of 
the  parties. 

Thus  where  the  Registrar  of  a  Consistory  Court 
agreed  to  grant  a  deputation  of  his  office,  it  was  held 
that  such  a  deputation  was  in  its  nature  revocable, 
and  therefore  could  not  be  enforced  by  the  Court.  * 

§  95.   It   is    on   the  same    principal  that    the   Court  Contract 
generally  refuses  to  interfere  in   cases  of  contracts  to  into  part- 
enter    into     partnership    which    do    not    specify    the  at  wiiL 
duration    of     the     partnership — that     relation,    unless 
otherwise   provided,   being   dissoluble   at    the   will   of 
either  party.^      There  is  indeed  some  authority  to  the 
contrary  of  this  proposition,  consisting  of  a  dictum  of 
Lord  Hardwicke's  ^  in  general  terms,  and  two  or  three 
cases  *  in  which  specific  performance  of  contracts  for 
partnership    seems   to    have   been   enforced,  but   with 
regard  to  which  it  does  not  appear  whether  the  part- 
nerships thus  constituted  were  for  a  term  or  not ;  and 
it    is   indeed   said   that    Lord   Eldon   was   not    quite 
satisfied   with    his    decision    in   the    case    quoted   as 
establishing  the  principle.^ 

§  96.  The   doctrine,  however,   appears  to   be   gene- contract 
rally  accepted  as  that  of  the  Court.     Thus  in  a  case  mei^b°e™^ 
before  Lord  Romilly  M.E.  the  principle  was  acted  on  :  °^g^^°"" 

1  Wheeler  v.  Trotter,  3  Sw.  174,  n.  ^  !„    Buxton    v.   Lister,   3    Atk. 
See  also  Sturge  v.  Midland  Railway      385. 

Co.,  6  W.  E.  233  (Stuart  V.C).  '  Anon.,  2  Ves.  Sen.  629;  Anon., 

2  Hercy  v.  Birch,  9  Vee.  357.    See      1  Mad.  Ch.  411,  n. ;  Hibhert  v.  Eil- 


further,  infra,  §§  843,  1540  et  seq.,      iert,  Coll.,  Partn.  133. 
and  cf.   Firth  v.    Ridley,  33  Beav. 
516,  521. 


5  1  Mad.  Ch.  411,  n. 
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the  defendant  entered  into  a  contract  with,  the  plaintiff 
company  to  take  a  certain  number  of  shares  and  to 
execute  the  deed  of  settlement  when  required ;  and  of 
this  contract  the  Court  refused  specific  performance, 
because  the  defendant  might,  by  the  rules  of  the 
company,  have  ceased  again  to  be  a  partner  within 
fourteen  days  after  becoming  such.^ 
Contract       s  Qf    j^  ^g  q^  ^he  Same  reasoning  that   the  Court 

to  execute  " 

revocable  declines  to  perform  a  contract   to  execute  an   instru- 

iustru-  •  /.  V  1        •  T  T     •  1 

ment.  mcut,  if  such  coveuauts  must  be  introduced  into  the 
instrument  that  the  party  resisting  the  performance 
may  immediately  take  advantage  of  them  to  deprive 
the  other  of  all  benefit  under  the  instrument ;  as,  for 
instance,  a  contract  for  a  lease  which  is  to  contain  a 
proviso  for  re-entry  on  breach  of  a  covenant,  which 
the  plaintiff  has  already  broken.^ 

vi.    Where  the  Court  would  be  unable  to  enforce  its 
judgment. 


Contracts  §  98.  In  some  old  cases,  the  Court  of  Chancery 
and  exe-  entertained  suits  in  respect  of  building  contracts :  and 
^o'rks.  what  has  been  considered  one  of  the  earliest  traces  of 
the  jurisdiction  in  specific  performance  is  a  dictum  of 
Genney  J.  in  the  8  Edward  IV.  that  a  promise  to 
build  a  house  would  be  specifically  enforced.^  Lord 
Hardwicke  also  maintained  this  view  of  the  jurisdic- 
tion of  the  Court.*  But  it  is  now  clearly  settled  that, 
subject    to    certain    exceptions,    the    Court    will    not 

1  Sheffield  Gas  Consumers'  Co.  v.  2  p^^  Grant    M.R.   in    Jones  v. 
Harrison,  17  Beav.  294  ;  cf.  Bluch  Jones,  12  Ves.  188. 
V.  Mallalue,  27  Beav.  398,  405.    Dis- 
tinguish   Odessa   Tramways    Co.  v.  ^"^  Additional   Note  0  at   the 
Mendel,  8  Ch.  D.  235 ;  and  cf.  New  ^""^  °^  ^^^^  ^°l^™e. 
Brunswick  and  Canada  Railway  Co.,  ,  ^^^^^^  ^_  j^.^^^^  3  ^^^_  ggg  . 
Limited  V.  Muggeridge,  30  L.  J.  Ch.  ^.^^  ^^ ^^^^^^  ^_  ^y^^^_  3  ^^^_  5^3  . 
at  p.  247.     See  also,  as  to  contracts  g_  q_  ^  y^^^  g^^_  ^^      g^^  ^^^^  ^„^^ 
to  form  a  company,  Stacker  v.  Wed-  ^_  ffarding,  2  Eq.  C.  Abr.  17. 
deriurn,  3  K.  &  J.  393. 
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apecifically  enforce  contracts  to  build  or  repair/  both 
because  specific  performance  is  "  decreed  only  where 
the  party  wants  the  thing  in  specie,  and  cannot  have 
it  any  other  way,"  ^  and  because  such  contracts  are  for' 
the  most  part  so  uncertain  that  the  Court  would  be 
unable  to  enforce  its  own  judgment.  ^ 

§  99.  For  the  first  of  the  reasons  stated.  Grant  M.R.  Cases 
refused  specific  performance  of  a  covenant  to  make  good  perform- 
a  gravel-pit :  *  on  the  ground  of  both  of  these  reasons,  fus°e"^" 
specific  performance  was  refused  in  a  case  of  a  contract 
for  the  construction  of  a  branch  railway,  which  was 
entered  into  during  the  pendency  of  the  Bill  before 
Parliament,  and  when  several  of  the  directors  had 
thoughts  of  withdrawing  the  Bill,  and,  as  the  plaintiffs 
alleged,  would  have  done  so,  but  for  the  contract  in 
question  :  °  and  in  other  cases,  specific  performance  has 
been  refused  of  contracts  for  the  working  of  quarries,^ 
and  coal  mines,'  or  involving  the  performance  of  con- 
tinuous acts  or  duties.'  Indeed,  it  is  a  recognized  rule 
that  the  Court  will  not  decree  specific  performance  of  a 
contract,  the  execution  of  which  would  require  watching 
over  and  supervision  by  the  Court." 

§  100.  In  the  case  of  Brace  v.  Wehnert "  decided  by  ?*s^ances 

1  Paxton  V.  Newton,  2  Sm.  &  Gif.  De  G.  M.  &  G.  880 ;    GreenUll  v. 

437;   Kay  v.  Johnson,  2  H.   &  M.  Isle  of   Wight  {Newport  Junction) 

118;  Wheatley Y.  Westminster Brymbo  Bailway  Co.,  19  W.  R.  345. 

Coal  Co.,  L.  R.  9  Bq.  538.  "  Booth  v.   Pollard,   4  Y.   &   0. 

-  Per     Lord     Kenyon     M.R.     in  Ex.  61. 

Errington  v.  Aynesly,  2  Bro.   CO.  ^  Pollard  v.  Clayton,  1   K.  &  J. 

343;    S.   0.  2  Dick.  692.     Accord-  462. 

ingly  Lucas  v.   Commerford,  3  Bro.  *  Blachett  v.  Bates,  L.  R.  1  Ch. 

0.  C.  166.  117 ;  Powell  Duffryn  Steam  Coal  Co. 

3  Mosely  v.    Virgin,  3  Ves.  184 ;  v.  Taff  Vale  Bailway  Co.,  L.  R.  9 

cf.  Oreenhill  v.  Isle  of  Wight  {New-  Ch.  331.     See  supra,  §  91. 

port  Junction)  Bailway  Co.fldW.B,.  "  See  Byan   v.   Mutual  Tontine, 

345;  Bernard  v.  Meara,  12  Ir.  Ch.  &c.  Association,  [1893]  1  Ch.  at  p. 

R.  389,  397.  125 ;  and   cf.  Keith,  Prowse  &  Co. 

*  Flint  V.  Brandon,  8  Ves.  159.  v.  National  Telephone  Co.,  [1894]  2 

°  South    Wales    Bailway    Co.    v.  Ch.  at  p.  153. 

Wythes,  1   K.   &  J.   186 ;  S.  C.   5  lo  25  Beav.  348.     Note  that  this 
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Lord  Romilly  M.R.  in  March,  1858,  the  contract  was 
that  A.  should  grant  a  lease  to  B.  as  soon  as  B.  should 
have  built  a  house  of  the  value  of  £1,400  according  to 
a  plan  to  be  submitted  to  and  approved  by  A.,  and  B. 
agreed  to  build  and  take  the  lease  :  no  plan  had  been 
approved :  a  bill  filed  by  A.  against  B.  was  dismissed 
with  costs.  In  like  manner  a  contract  by  a  landlord  to 
execute  repairs  upon  a  farm  was  not  enforced.^ 

CaTrns-         ^  ^^^    ^^^^'  ^^^^^  ^°^^  Caims'  Act  (21  &  22  Vict. 

Act.  c.  27),  it  has  been  held  that  where  the  contract  is  for 
the  building  of  a  house  and  also  for  the  grant  and 
acceptance  of  a  lease,  the  Court  can  grant  specific  per- 
formance of  the  contract  to  accept  the  lease  and  give 
damages  for  the  non-building  of  the  house.  ^ 

Excep-  §  102.  There  are,  as  already  hinted,  exceptional  cases 

(a)  Where  of  building  Contracts  in  respect  of  which  the  Court  will 
isdSned  interfere.  Lord  Rosslyn,  in  a  judgment  which  appears 
essential  ^^^^er  to  have  been  overruled,  maintained  that  where  a 
*j  *^?-ff    contract  for  building  is  in  its  nature  defined,  the  Court 

might  without  much  difficulty  entertain  a  suit  for  its 
performance.^  Mr.  Justice  Story  argues  in  support  of 
this  view,*  and  in  Cuhitt  v.  Smith  ^  Stuart  V.C.  acted 
upon  it.  It  may  also  be  added  that  in  Scotland  many 
contracts  to  build  are  specifically  performed,  in  respect 
of  which  the  Court  would  decline  jurisdiction  in 
England,  the  Scotch  Courts  appointing  some  properly 
qualified  person,  under  whose  superintendence  the  work 
is  directed  to  be  executed.' 

(b)  Where      §  103.    But   whether   the  Court   will,    or   will   not, 

the  de- 
fendants 

case  was  decided  before  the  passing  ^  Mosely  v.  Virgin,  3  Ves.  184. 
of  Lord  Calms'  Act.     Consider  Asy- 
lum fur  Female  Orphansy.  Waierlow,  '  ^1-  J^"^'  §  ''^^■ 
16  W.  B.  1102.  6  10  Jur.   N.  S.  1123;    11  L.  T. 

1  Norris  v.  Jackson,  1   J.  &  H.  393 ;  Hepburn  v.  Leather,  50  L.  T. 
319.  660. 

2  Soames  v.   Edge,    Johns.    669; 

Mayor,  &c.  of  London  v.  Southgate,  ^  Glarh  v.  Glasgow  Assurance  Go., 

38  L.  J.  Ch.  141 ;  17  W.  R.  197.  1  M'Qu.  668. 


THE   EXTENT   OP   THE   JURISDICTION.  49 

interfere  to  enforce  all  such  contracts  when  definite,  iiave  also 
it  appears  to  be  settled  that  it  will  assume  jurisdiction  possession 
where  we  have  the  following  three  circumstances : —  contraot.*^ 
first,  that  the  work  to  be  done  is  defined ;  secondly, 
that  the  plaintifi"  has  a  material  interest  in  its  execu- 
tion, which  cannot  adequately  be  compensated  for  by 
damages ;  ^  and  thirdly,  that  the  defendants  have  by 
the  contract  obtained  from  the  plaintifi"  possession  of 
the  land  on  which  the  work  is  to  be  done.  Thus  the 
Court  has  in  numerous  cases  ^  enforced  on  railway 
companies  contracts  to  make  and  maintain  works  for 
the  convenience  of  the  lands  of  the  plaintiff.  It  has 
done  this  in  cases  in  which  the  terms  of  the  contract 
have  been  general  and  difiicult  to  execute.  And,  in 
Wolverhampton  Corporation  v.  Emmons,^  a  purchaser 
of  land  from  an  urban  sanitary  authority  was  ordered 
to  perform  specifically  a  contract  to  erect  houses  on 
the  purchased  land  in  accordance  with  plans  submitted 
to  and  approved  by  the  plaintiffs'  public  works  com- 
mittee. 

§  104.  In  another  case  a  contract  by  a  railway  com-  Contract 
pany  to  construct  and  maintain,  upon  land  belonging  to  siding  or 
and  to  be  provided  by  a  landowner,  a  siding  of  specified  modSion 
length  alongside  the  line,  was  held  capable  of  specific  ^°^^^- 
performance  ;    and  the  company  were   not  allowed  to 
resist  performance  on  the  ground  that  the  plaintiff  had, 

1  See  Molyneux  v.  Richard,  [1906]  Co.,  L.  E.  5  Oh.  525 ;  of.  Wilson  v. 
1  Ch.  34,  43  :  75  L.  J.  Oh.  39.  Northampton  and  Banbury  Junction 

2  Storer  v.  Great  Western  Railway  Railway  Co.,  L.  R.  9  Oh.  279 ;  and 
Co.,  2  Y.  &  0.  0.  C.  48 ;  Saunder-  Ryan  v.  Mutual  Tontine,  &c.  Asso- 
son  V.  Cockermouth  and  Workington  ciation,  [1893]  1  Ch.  at  p.  128.  See 
Railway  Co.,  11  Beav.  497;  Lord  also  McManus  y.  Cooke,  35  Ch.  D. 
Barnley  v.  London,  Chatham  and  680;  Hepburn  y.  Leather,  uhi  sup. 
Dover  Railway  Co.,  1  De  G.  J.  &  S.  3  [1901]  1  k.  B.  515,  C.  A. ;  fol- 


204;  3  ih.  24;  L.  R.   2  H.  L.  43; 


lowed  in  Molyneux  v.  Richard,  [1906] 


Sir  E.  B.  Lytton  v.  Great  Northern      ^  qj^    34  •  75  L    J    Ch    39      Dis- 
Raihoay  Co.,  2  K.  &  J.  394  ;   Wilson      y^g^j^i^  Bushbrooke  v.   'o' Sullivan, 
V.  Furness  Railway  Co.,  L.  R.  9  Eq.      rigosi  1  I  R  232 
28  ;  Hood  v.  North  Eastern  Railway 

F.  E 
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before  filing  his  bill,  entered  into  a  negotiation  (which 
failed)  for  a   money  compensation.^      And  where  the 
undertaking  of  a  railway  company,  which  had  cove- 
nanted with  a  landowner  to  make  and  maintain  certain 
accommodation  works,  was  transferred  by  Act  of  Par- 
liament  to  another  railway  company  "  subject  to  the 
contracts,    obligations,    and   liabilities"   of  the  former 
company,  the  landowner  was  held  entitled  to  enforce 
specific  performance  of  the  covenants  against  the  trans- 
feree company.^ 
Contract       §  105.    There  is  also  a  reported  case  in  which  the 
market-    plaintiff  had  sold  lands  to  the  defendants,  a  municipal 
°^^®'      corporation,  who  by  the  deed  of  sale  covenanted  forth- 
with to  make  a  road  and  erect  a  market-house  on  the 
land.     They  entered  and  made  the  road,  but  neglected 
to   build    the    market-house.      Wigram  V.C.    observed 
that   the   defendants   having  had    the    benefit   of  the 
contract  in  specie,  the  Court  would  go  any  length  that 
it  could  to  compel  them  to  perform  their  contract  in 
specie.^ 
Amount        §  106.  In  this  case,  as  in  the  railway  cases  previously 
damages   quotcd,  the  plaintiff,  having  parted  with  the  land,  had 
teinaWe"    ^*^  Opportunity  of  doing  the  work  which  the  defendants 
b^ plain-  jjad  Contracted  to  do,  and  so  ascertaining  the  amount 
of  damages  sustained  by  their  non-performance ;  *  but 
though  part-performance  has  to  this  extent  been  held 
important,  it  must  be  borne  in  mind  that  it  will  in 
no  case  enable  the  Court  to   intervene  where  it   has 
no  jurisdiction    in    the  original  subject-matter  of  the 
contract.^ 

•  Greenes.  West  Cheshire  Railway  4  Ha.  506.      See  also  Pembroke  v. 

Co.,  L.  E.  13  Eq.  44 ;   Todd  v.  Mid-  Thorpe,  3  Sw.   437,  n.  ;   Oxford  v. 

land  G.  W.  Eailway  of  Ireland,  9  Prouand,  L.  E.  2  P.  C.  135. 
L.  E.  (Ireland)  85;  of.  infra,  §  847.  «  Per  Lord  Hatherley  (then  Wood 

2  Fortescue    v.    Lostwithiel,     &c.  V.C.)  in  South   Wales  Bailway  Co. 

Bailway    Co.    (wliioh.    see   for   the  v.  Wythes,  1  K.  &  J.  200. 
form    of  judgment),    [1894]    3   Ch.  <>  Kirh  v.  Bromley  Union,  2  Ph. 

621,  640.  640,  648  ;  Crampton  v.  Varna  Bail- 


Price  v.  Corporation  of  Penzance,      way  Co.,  L.  E.  7  Ch.  562. 
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§  107.    Where  the  act  alleged   as   part-performance  Act  of 
is  one  proper  to  be  brought  before  a  jury  and  can  be  Fo^rmanoe 
answered  in  damages,  non-performance  of  the  rest  ofabiTin 
the  contract  does  not  constitute  that  fraud  which  is  '^^'^^g^s- 
the  origin  of  the  Court's  jurisdiction  in  cases  of  part- 
performance  in  this  respect,  as  well  as  when  treated  as 
an  exception  from  the  Statute  of  Frauds.^ 

§  108.  In  one  case  Lord  Eldon,  though  expressing  a  Covenant 
difficulty  in  decreeing  repairs  to  be  done  affirmatively,  oanaTFn 
yet  by  means  of  an  injunction  in  fact  granted  perform-  '■'^p^^'^- 
ance  of  a  covenant  to  keep  a  canal  and  its  stopgates  in 
repair  for  the  benefit  of  the  lessee  of  a  mill  interested 
in  them.^ 

§  109.  Where  default  has  been  made  in  the  execu-  French 
tion  of  works  contracted  to  be  done,  the  French  law  execution 
authorizes  the  injured  party  to  execute  the  works  at°^^°'^'^^' 
the  expense  of  the  defaulter.^     It  seems  worthy  of  con- 
sideration whether  a  like  remedy  might  not  be  usefully 
introduced  into  our  own  law. 


vii.   Where  the  enforced  performance  of  the  contract 
would  he  loorse  than  its  non-performance. 

§  110.  The  relation  established  by  the  contract  of  Hiring 
hiring  and  service  *  is  of  so  personal  and  confidential  a  service. 
character  that  it  is  evident  that  such  contracts  cannot 
be  specifically  enforced  by  the  Court  against  an  un- 
willing party  with  any  hope  of  ultimate  and  real 
success ;  and  accordingly  the  Court  now  refuses  to 
entertain  jurisdiction  in  regard  to  them.  ° 

'  South    Wales    Railway    Co.  v.  ^  ggg  QiUis  v.  McOhee,  13  Ir.  Ch. 

Wt/thes,   1  K.  &  J.    186  ;    and    see  E.  48,  57  ;    White  v.  Boiy,  26  W.  E. 

infra,  §  585.  133 ;    Kirchner   &    Co.  y.    Gruban, 

2  Lane  v.  Newdigate,  10  Ves.  192.  [1909]  1  Ch.  413.  In  JRigby  r.  Connol, 

3  CodeCivil,§§  1143,  1144.  14   Ch.    D.  at    p.   487,  the   opinion 
■*  See  per  Jessel   M.E.  in   Bighy  appears  to  have  been  intimated  by 

V.  Connol,  14  Ch.  D.  at  p.  487.  Jessel  M.E.  that  the  fact  of  there 


^2  THE  JURISDICTION. 

^y''?   ,        §  111.  In   former   times   this   seems   to   have   been 

contracts 

formerly  otherwise.  In  a  case  decided  by  Lord  Cowper  and 
the  House  of  Lords,  there  was  a  contract  by  which  a 
skilled  per.^on  had  bound  himself  to  serve  during  his 
life  as  manager  and  overseer  to  a  company  engaged 
in  the  manufacture  of  brass,  and  the  company  had 
agreed  to  pay  him  a  certain  salary  and  3s.  6c/.  for 
every  hundred-weight  of  brass  wire  made  by  him  or 
any  other  person  for  them  during  his  life ;  on  a  bill 
by  the  manager.  Lord  Cowper  decreed  the  payments 
according  to  the  articles  for  past  services,  and  specific 
performance  of  them  for  the  future,  by  the  plaintiff 
again  repairing  to  the  works  and  acting  according  to 
the  articles,  if  the  defendants  should  require  the  same. 
The  appeal  from  this  decree  to  the  House  of  Lords 
was  by  the  plaintiff  on  a  point  of  the  construction  of 
the  contract  as  to  the  3s.  6d.  per  cwt.,  which  resulted 
in  a  modification  of  the  decree  according  to  his 
contention.^  And  in  another  case  Lord  Hardwicke 
specifically  enforced  against  the  plaintiffs  as  part  of 
the  things  to  be  done  by  them  under  the  contract, 
a  stipulation  by  the  East  India  Company  to  employ 
a  man  as  a  packer.^ 

Secus  §  112.  But  the  difficulty  of  enforcing  such  contracts 

in  specie  is  now  admitted  by  the  Court.  It  is  not  for 
the  interests  of  society  that  persons  who  are  not 
desirous  of  maintaining  continuous  personal  relations 
with  one  another  should  be  compelled  so  to  do.'  In  a 
case  where  the  plaintiffs  had  contracted  for  a  specified 

being  no  property,  the  right  to  which  which  see  also  Wallis  v.  Day,  2  M. 

is  taken  away  from  the  person  com-  &  W.  273. 
plaining,  lies  at  the  root  of  the  Court's 
non-interference  Id   respect   of  con- 
tracts strictly  personal  in  their  nature. 

See  also  De  Francesco  v.  Barnum,  3  j)g   Francesco   v.   Barnum,    45 

45  Ch.  D.  430.  Oh.    D.    430 ;    Whitwood    Chemical 

'  Ball  V.  Coggs,  1  Bro.  P.  C.  140.  Co.  v.  Hurdman,  [1891]  2  Ch,  416 ; 

This   case   involves   the  validity  of  per   Cotton  L.J.    in  Bainlridge    v. 

contracts    of  service  for  life;    as  to  Smith,  41  Ch.  D.  474. 


now, 


2  East   India    Co.   v.    Vincent,   2 
Atk.  83. 
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sum  to  work  the  line  of  a  railway  company  and  to 
keep  the  engines  and  rolling  stock  in  repair,  the 
Court,  considering  this  to  be  a  contract  for  services, 
refused  to  enforce  it/  "  We  are  asked,"  said  Knight 
Bruce  L.J.,^  "to  compel  one  person  to  employ 
against  his  will  another  as  his  confidential  servant, 
for  duties  with  respect  to  the  due  performance  of 
which  the  utmost  confidence  is  required.  Let  him 
be  one  of  the  best  and  most  competent  persons  that 
ever  lived,  still,  if  the  two  do  not  agree,  and  good 
people  do  not  always  agree,  enormous  mischief  may  be 
done." 

§  113.  The  proposal  to  apply  the  principles  of 
specific  performance  to  contracts  of  service  which 
would  have  affected  the  Eyots  of  Bengal  led  to  a 
vigorous  protest  from  Lord  Lawrence,  whose  observa- 
tions on  the  point  may  be  read  with  profit.^ 

§  114.  In  one  case  a  grant  having  relation  to  an  instances. 
oflBce  of  a  personal  and  confidential  character,  was 
held  to  be  incapable  of  being  specifically  enforced ;  * 
in  another  instance,  where  an  indenture  was  held  to 
constitute  the  relation  of  master  and  servant,  and  not 
of  partner,  Lord  Truro  dissolved  an  injunction  which 
had  been  previously  granted,  restraining  the  defendant 
from  excluding  the  plaintiff  from  the  management  of 
the  business :  ^  and  in  another  case,  where  a  contract 
by  the  plaintifi"  to  employ  the  defendant  as  manager 
of  a  business  formed  part  of  a  contract  by  which  the 
defendant  agreed  to  grant  to  the  plaintifi"  a  lease  of  a 
wharf,  specific  performance  was  refused  on  the  ground 

'  Johnson  v.  Shrewsbury  and  Sir-  *  Pickering  v.  Bishop  of  Eli/,  2  Y. 

mingham  Railway  Co.,  3  De  G.  M.  &  C.  C.  0.  249. 
&  Gr.  914.  See,  too.  Home  v.  London 

and  North  Western  Railway  Co.,  10  '  ^  StocJcer  v.   Brocldebanh,  3  Mac. 

W.  R.  170.  &  G.  250;    Frith  y.  Frith,    [1906] 

2  p.  926.  A.  0. 254,  261 ;  of.  Webb  v.  England, 

3  Life  of  Lord  Lawrence  by  Smith,  7  Jur.  N.  S.  153  ;  9  W.  E.  183  ;  30 
552.  L.  J.  Oh.  222. 
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of  want  of  mutuality.^  On  the  other  hand,  where  a 
railway  company  had  contracted  with  a  landowner 
not  only  to  make  and  maintain  accommodation  works, 
but  also  to  do  certain  acts  in  the  nature  of  personal 
services,  it  was  held  that,  the  stipulation  as  to  those 
acts  being  part  of  a  larger  contract  which  was  specifi- 
cally enforceable,  the  Court  could  and  would  decree 
performance  of  the  stipulation,  although  it  might  not  be 
possible  to  enforce  performance  otherwise  than  by  means 
of  a  sequestration.^ 
Contracts      §  US.  In    like    manner   the    Court   cannot    enforce 

of  agency.  t  i  -n  i     •         i 

contracts  of  agency :  as  has  been  illustrated  m  the 
cases  of  contracts  to  employ  a  shipping-broker^  and 
auctioneer.*  Nor  can  the  Court  specifically  enforce  a 
contract  of  apprenticeship  against  an  infant,  though 
he  may  have  validly  bound  himself  by  it.' 


viii.    Where  the  contract  is  voluntary. 

Where  no  §  116.  The  Court  will  never  li^^its  assistance  to 
tion.^  ^^^'  enforce  the  specific  execution  of  cMtracts  which  are 
voluntary,  or  where  no  consideration  emanates  from 
the  party  seeking  performance,^  even  though  they 
may  have  the  legal  consideration  of  a  seal :  ^nd  this 
principle  applies,  whether  the  contract  insisted  on  be 


'   Ogden  v.  Fossick,  4  De  G.  F.  &  =  1  Bq.  C.  Abr.  6 ;  De  Francesco 

J.  421 ;  cf.  Stocher  v.   Wedderhurv,  v.  Barnum,  43  Ch.  D.  165 ;  S.  C. 

8  K.  &  J.  393;  Firth  v.  Ridley,  33  on  trial,  45  Cli.  D.  430. 

Beav.  516  ;   Frith  v.  Frith,  [1906]  °   Wycherley  v.    Wycherley,  2  Ed. 

A.  C.  254,  261.  175  ;  Groves  v.    Grooes,  3  Y.  &  J. 

^  Fortescue    Y.     Lostwithiel,    &c.  ^^^\  Houghton  x.  Lees,  1  3m.  TS.^. 

Railway  Co.,  [1894]  3  Ch.  at  pp.  862(Stuart  V.C.)  ;   Ord  y.  Johnston, 

639^  640.  '^^-  ^°62  ;  4  W.  E.  37  (Stuart  V.C.) ; 

Walrond  v.    Walrond,   Johns.  18 ; 

3  Brett  V.  Fast  India  and  London  Kennedy  v.    May,   11  W.  E.    358. 

Shipping  Co.,  Limited,  2  H.  &  M.  gee,  too,  per  Lord  Eldon  in  Penn  v. 

■^^■**  Lord  Baltimore,  1   Ves.  Sen.  at  p. 

*  Chinnoch  v.  Sainsbv/ry,  30  L.  J.  450,  and  distinguish  Cheale  v.  Een- 

Ch.  409 ;  Bertram  v.  Hale,  27  Sol.  ward,  27  L.  J.  Ch.  784,  and  Stephens 

Jour.  39.  V.  Green,  [1895]  2  Ch.  148,  162. 
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in  the  form  of  an  executory  agreement,  a  covenant,  or 
a  settlement/  The  peculiar  doctrines  of  the  Court  as 
to  the  consideration  which  permeates^  contracts  in 
relation  to  marriage  settlements  must  be  borne  in 
mind  in  relation  to  the  foregoing  statement. 

§  117.  In  the  case  of  contracts  for  the  purposes  of  where  no 
pleasure,  scientific   pursuits,  charity,   or   philanthropy,  property 
it   has    been    said*   that   "no    Court   of    Justice   can^^^°'^^" 
interfere,  so  long  as  there  is  no  property  the  right  to 
which  is  taken  away  from  the  person  complaining." 

ix.    Where  the  plaintiff  has  elected  to  proceed  in  some 
other  manner  than  for  specijiG  performance. 

§  118.  Where  a  plaintiff  proceeded  at  Common  Law  Where 
and  recovered  damages  for  breach  of  the  contract,  he  proceeded 
could   not   afterwards    sue    in    Equity  for    its    specific  ^*^  ^^^' 
performance.*     But  of  course   it  was   not  every  pro- 
ceeding at  Common  Law  under  a  contract  which  barred 
its  specific  performance  in  Equity.^     This  result  was 
effected  only  where  the  legal  and  equitable  relief  were 
in  respect  of  the  same  thing. 

§  119.  In  Swinfen  v.  Swinfen  ^  Knight   Bruce  L.J.  Opinion 
seemed  to  think  that  the  fact  of  applying  to  the  Court  Bruoe^ 
of    Common   Pleas    for   an    attachment    to    enforce   a  ^'^' 
contract  to  compromise  would  stand  in  the  way  of  the 
applicant  afterwards  suing  in  Chancery  for  performance 
of  the  same  contract. 

1  Jeffreys  v.   Jeffreys,  Or.  &   Ph.  lau,  15  Ch.  D.  228,  242.     Consider 

138  ;    Hervey  v.  Audland,  14  Sim.  Lee  v.  Lee,  4  Ch.  D.  175. 

531.     See  the  older  cases  discussed  ^  pg^   Jessel  M.R.    in    Bigby   v. 

in  1  Mad.  Ch.  413 ;  and  cf.  Re  King,  Connol,  14  Oh.  D.  at  p.  487  ;  Baird 

14  Ch.  D.  at  p.  186.     Consider,  too,  v.  WpUs,  44  Ch.  D.  661. 

Andrews  v.   Salt,  L.  R.  8  Ch.  622,  *  Sainter  v.  Ferguson,  1  Mac.  & 

636 ;  Joyce  v.  Button,  12  Ir.  Ch.  R.  G.  286 ;  cf.  Fox  v.  Scard,  33  Beav. 

71 ;    and   Chetwynd  v.  Morgan,  31  327. 

Ch.  D.  596.  5  North  V.  Great  Northern  Rail- 
way Co.,  2  Giff.  64. 

2.Cf.«?i/V»)  §202;  miBeD'Angi-  «  2  De  G.  &  J.  381,  391. 
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Opinion        And  in  Blackett  y.  Bates  ^  Lord  Cranworth  intimated 
Cran-"^      the  Opinion  that  a  party  to  an  award  could  not,  after 
worth,      unsuccessfully  taking  proceedings  to  set  it  aside,  insist 
on   having   it   specifically  performed.     But  in  a   case 
already  referred  to,  a  negotiation  for  the  payment  of 
a  money  compensation  which  went  off  was  held  not  to 
be  an  election  which  precluded   the  relief  in  specific 
performance.^ 
Proceed-        §  120.  In    a    casc   where    a    railway    company    was 
Lfn^^®"^  entitled  to  enforce  a  contract  as  to  the  sale  of  lands 
clauses     entered  into  by  the  defendant  with  the  promoters  of 
the  company,  the  company  first  took  proceedings  under 
the  Lands  Clauses  Consolidation  Act  for  a  compulsory 
purchase,  then  took  compulsory  possession  of  the  land 
by  virtue  of  a  bond,   and   lastly  filed   their    bill   for 
specific  performance  of  the  contract.     It  was  held  that 
they  had  taken  the  benefit  of  sections  of  the   Lands 
Clauses    Consolidation   Act   to   which    they    were    not 
entitled  if  a  binding  contract  subsisted,  and  their  bill 
was  dismissed.^ 
The  pre-        §121.  It  is  conceivcd  that  the  principle  embodied 
tice.         in  the  case  last  cited  will  continue  to  be  observed  by 
the  Supreme  Court.*     But  so  far  as  the  form  of  the 
proceedings  is  concerned,  the  right  of  claiming  alter- 
native'^ relief,  and   the  wide   powers  of   amendment* 
exercisable  under  the  new  practice,  will  in  all  proper 
cases    enable   a    plaintiff'  to    obtain   relief   by  way    of 
specific  performance,  provided  that   the   facts   proved 
and  the  rest  of  his  claim  as  presented  or  insisted  on  at 
the  trial  are  not  inconsistent  with  such  relief.' 


8  R.S.C.Ord.  XXVIII. 


1  L.  K.  1  Ch.  at  p.  126.  5  r.  g.  C.  Ord.XX.  r.  6. 

2  Greene  v.    West  Cheshire  Bail- 
way  Co.,  L.  E.  13  Eq.  44. 

3  Bedford  and  Cambridge  Railway  i  Cf.  Cargill  v.  Bower,  10  Ch.  D. 
Co.  V  Stanley,  2  J.  &  H.  746.                  g^g,  508  ;  Newhy  v.  Sharps,  8  Ch.  D. 

'  See    Thompson  v.    Emger,    29 
W.  L.  520,  infra,  §  1139.  ^^  '  -^«*'''^  ^-  ^"99''  ^^  Ch.  D.  22. 
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X.    ]Fhere  the  jurisdiction  has  been  taken  away  by 
statute. 

§  122.  By  sect.  47  of  the  Fines  and  Kecoveries  Pines 
Abolition  Act  (3  &  4  Will.  IV.  c.  74),  any  jurisdiction  ooveries 
which  the  Courts  of  Equity  might  otherwise  have  had 
to  treat  a  disentailing  assurance  under  the  statute  as 
a  contract  of  which  specific  performance  might  be 
granted,  is  taken  away.^  But  this  does  not  affect  the 
jurisdiction  which  the  Courts  possessed  of  enforcing 
against  the  actual  contracting  tenant  in  tail  a  contract 
to  execute  a  disentailing  assurance.^ 

xi.   The  jurisdiction  is  against  the  defendant  -personally. 

§123.  The  jurisdiction  in  specific  performance  is  Equity 
against  the  person  of  the  defendant^  on  the  equity  against 
arising  from  the  contract.  This  principle  is  fertile  in  ^^l^^^' 
results. 

§124.  One   result  is   that  where   the   defendant   is  where  de- 
a  person  over  whom  the  tribunals  of  this  country  have  not  sub- 
no   jurisdiction,    there    can    be    no    relief.      Hence    no  jurisdic-  ^ 
specific  performance  can  be  awarded  against  a  foreign  *^°'^- 
government  of  a  contract  entered  into  by  such  govern- 
ment with  a  private  person.* 

§  125.  Another   result   of   this   principle   is   that  it  where 
constitutes  no  objection  to  specific  performance,  that  originally 
the  subject-matter  with  which  the  contract  deals  was  ^"oJk)"^" 
not  originally  within  the  jurisdiction  of  the  Court,  as 
the  contract  itself  may  give  the  Court  jurisdiction  in 
specific    performance,    as   well    as    in    damages.      The 

'  Bankes  v.  Small,  36  Oh.  D.  716.  ^  It  is  perhaps  needless  to  observe 

2  Att.-Oen.   V.  Day,  1   Ves.  Sen.  that  the  principle  stated  in  the  text 

218,  223 ;    Lewis  v.  Buncombe,   20  does    not    exempt  bodies   corporate 

Bear.    398 ;    Fetre  v.   Buncombe,  7  from  liability  to  be  sued  for  specific 

Ha.  24;  Bering  y.  Kynaston,L.  E.  performance. 

6  Eq.  210  ;  Hall  Bare  v.  Hall  Bare,  '  Smith  v.  Weguelin,  L.  E.  8  Eq. 

31  Ch.  D.  251.  198. 
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original  jurisdiction  in  respect  of  the  boundaries  of 
our  plantations  in  North  America  resided  in  the  King 
in  Council;  but  a  contract  respecting  them  having 
been  entered  iato  between  adjoining  proprietors  .was 
held  by  Lord  Hardwicke  to  give  the  Court  jurisdic- 
tion ; '  and  on  the  same  principle,  although  the  Court 
has  no  jurisdiction  in  matrimonial  causes,  yet,  where 
there  has  been  a  contract  or  covenant,  it  may  interfere 
to  enforce  the  execution  of  a  proper  separation  deed, 
or  to  restrain  the  breach  of  a  covenant  contained 
in  it.^ 
Foreign        §  126.  This  introduces  to  our  consideration  the  subject 

contracts,     „  „        . 

or  foreign  contracts. 

The  general  principle  which  regulates  the  place  for 
the  enforcement  of  contracts  is,  it  is  conceived,  ex- 
pressed in  the  maxim  "actio  sequitur  forum  rei."^  It 
follows  from  this  that  a  contract  made  abroad  may  be 
enforced  against  a  defendant  within  the  jurisdiction 
of  this  country,  and  as  the  remedies  for  breach  of  a 
contract  are  clearly  governed  by  the  lex  fori,  or  law  of 
the  place  where  the  action  is  brought,*  it  follows  that  it 
is  no  objection  to  the  specific  performance  in  England 
of  a  foreign  contract  that  the  foreign  law  might  have 
given  no  such  remedy. 

Accordingly  a  marriage  contract  made  in  France  was 

specifically  executed  here,  the  parties  to  it  having  come 

to  this  country  as  refugees.  ° 

Contracts      §  127.   This  jurisdiction  is  not  confined  to  cases  of 

to  im^^    contracts  relative  to  personal  property,  but  extends  to 

j^operty!  those  relative  to  real  or  immoveable  property,  where 

the  defendant  is  within  the  jurisdiction  of  the  Court. 

The  maxim  is  "  ^quitas  agit  in  personam"  and  any 

'  Penn  v.  Lord  Baltimore,  1  Ves.  40.     See,   too,    Cahill  v.    Oahill,   8 

Sen.     444.       Consider     Norris     v.  App.  Oas.  420. 

Chamhres,   3    De   G.   F.   &  J.  583  ^  jyavis  v.  Park,  L.  R.  8  Ch.  862. 

(affirming  S.  0.  29  Beav.  246).  *  Story's  Conffict  of  Laws,  §  556. 

2  Wilson  V.   Wilson,  1  H.  L.  C.  ^  Foubert  v.  Twist,  1  Bro.  P.  0. 

538 ;  S.  0.  14  Sim.  405 ;  5  H.  L.  0.  129. 
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operation  of  the  judgment  on  the  immoveable  estate 
abroad  is  not  direct  but  indirect,  and  only  through 
the  medium  of  the  person  affected  by  the  judgment. 
Thus  where  Sir  Philip  Carteret,  the  owner  of  the  island 
of  Sark,  had  mortgaged  it,  and  a  bill  was  brought 
against  him  by  the  mortgagee  for  foreclosure,  a  plea 
put  in  by  the  defendant  that  the  island  was  not  within 
the  jurisdiction  of  the  Court  of  Chancery  was  over- 
ruled.^ 

§  128.  But  the  Court  has  been  careful  to  confine  its  There 

.    T      ■  Tp..  .     1        f,  .    .  p  must  be 

jurisdiction  to  relief  arising  strictly  from  privity  oi  privity  of 
contract :  it  has  nothing  to  do  with  rights  arising  from 
privity  of  estate  in  any  other  country.^  So  in  Norris 
v.  Chambres^  the  Court  declined  to  enforce  a  lien  on 
foreign  real  estate,  though  the  parties  were  residing 
here,  and  the  defendant  had  taken  the  estate  with 
notice  of  the  contract  from  which  the  lien  was  sought 
to  be  raised. 

§  129.  It  has  been  said  by  Mr.  Justice  Story  *  that  Mr.  Jus- 
"  the  doctrine  of  the  English   Courts  of  Chancery  on  on  the  ^ 
this  head  of  jurisdiction  seems  carried  to   an  extent  dortrine. 
which  may  perhaps  in   some  cases  not  find  a  perfect 
warrant    in    the    general    principles    of    international 
public  law."     And  Lord  Romilly  M.R.  in  the  case  last 
cited,  adopting  this  remark,  expressed  his  disposition 
not  to  go  a  step  further  than  the  cases  warranted  and 
demanded.^ 

§  130.  It  remains  to  notice  a  case  in  which  the  Court  The  case 

of  Hart 
„  V.  Herwiq. 

1  Toller  V.   Carteret,  2  Vera.  494.  3  29  Beav.  246 ;  3  De  G.  F.  &  J. 

See,  too,    Comes   Arglasse   v.   Mus-  583. 

champ,    1    Vera.    75;    Jackson    v.  '  Conflict  of  Laws,  §  244. 

Fetrie,  10  Ves.  164;  Lord  Fortar-  ^  See,   further,   as  to  land  in  the 

lington  v.  Soulhy,  3  My.  &  K.  104,  Colonies,  Re  Holmes,  2  J.  &  H.  527  ; 

108  ;  Story  Eq.  Jur.  §  743.  Sichel  v.    Baphael,   3   N.    R.  662  ; 

^   Vincent  v.   Godson,  4  De  G.  M.  Heiner  v.  Marquis  of  Salisbury,  2 

&  G.   546 ;    see,   too,  the  argument  Ch.  D.  378 ;  and  cf.  per  Jessel  M.R. 

in   Innes  v.    Mitchell,  4   Drew.  57,  in    Norton   v.   Florence   Land  and 

and  the  cases  collected  in  the  note,  Fuhlic   Works   Co.,  7  Ch.  D.   at  p. 

p.  99.  335. 
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of  Chancery  granted  relief  with  a  view  to  specific  per- 
formance against  a  defendant  not  within  the  jurisdic- 
tion/ In  that  case  Hart,  a  domiciled  Englishman, 
agreed  at  Hamburg  with  Herwig,  domiciled  at  Hamburg, 
for  the  purchase  of  a  ship  to  arrive  from  San  Francisco, 
for  a  certain  sum  liable  in  the  event  of  certain  damage 
to  an  abatement.  The  ship  arrived  in  this  country. 
The  plaintiff  claimed  the  abatement,  the  amount  of 
which  he  alleged  could  be  ascertained  by  a  survey, 
which  Herwig  and  the  master  refused  and  declined  to 
complete  except  on  payment  of  the  full  price.  The  bill 
was  against  Herwig  and  the  master,  and  prayed  specific 
performance  and  an  injunction  against  removing  the 
ship.  This  injunction  was  granted  by  Malins  V.C,  and 
upheld  by  James  and  Mellish  L.JJ.  Their  Lordships 
drew  a  distinction  between  an  action  for  damages  and 
the  suit.  If  it  had  been  the  former  it  was  said  that  the 
action  must  have  been  in  the  forum  of  the  defendant. 
"  But  where,"  said  James  L.  J.,^  "  the  contract  as  in 
this  case  though  made  abroad  is  to  deliver  a  thing  in 
specie  to  a  person  in  this  country,  and  the  thing  itself 
is  brought  here,  then  the  Court  here,  in  the  exercise  of 
its  discretion,  will  see  that  the  thing  to  be  delivered  in 
this  country  does  not  leave  this  country,  so  as  to  defeat 
the  right  of  the  plaintiff  to  have  it  so  delivered."  The 
law  thus  laid  down  seems  to  create  an  exception  to  the 
general  principle  of  international  law,  which  requires 
the  plaintiff  to  seek  the  defendant  and  to  sue  in  his 
forum.  The  decision  is  remarkable,  but  it  has  the 
authority  of  three  unanimous  judges. 
Service  §  131.  It  should  be  added  that  service  of  a  writ  or 
j'urisdic^^  notice  of  a  writ  of  summons  may  be  allowed  out  of  the 
tion.  jurisdiction  when  any  contract  affecting  land  or  here- 
ditaments within  the  jurisdiction  is  sought  to  be  enforced 

1  Hart  V.  Herwig,  L.   R.   8   Ch.      24  Sol.  Jo.  807. 
860.    Distinguish,  liowney  v.  Alder, 
before  Pollock  B.  as  Vacation  Judge,  ^  At  p.  864. 


THE   EXTENT  OF   THE  JURISDICTION.  61 

in  the  action,  or  wlien  the  action  is  founded  on  any 
breach  or  alleged  breach  within  the  jurisdiction  of  any 
contract,  wherever  made,  which,  according  to  the  terms 
thereof,  ought  to  be  performed  within  the  jurisdiction, 
unless  the  defendant  be  domiciled  or  ordinarily  resident 
in  Scotland  or  Ireland/ 


xii.    Quasi-contracts  in  respect  of  which  the  Court  has 
jurisdiction. 

§  132.  There  is  a  class  of  quasi-contracts  in  respect  Q^^^si- 

.....  .  contracts 

of  which  the  Court  entertains  jurisdiction,  viz.  where  under 
the  relationship  of  vendor  and  purchaser  is  constituted  clauses 
by  the  exercise  of  those  compulsory  powers  of  railway 
and  other  companies  which  are  conferred  by  the  Lands 
Clauses  Consolidation  Act,  1845,  and  similar  statutes.^ 
They  are  here  called  quasi-contracts,  because  when  the 
proceedings  are  strictly  under  the  statute  there  is  an 
absence  on  the  part  of  the  man  whose  land  is  taken  on 
that  volition,  which  seems  an  essential  element  in  all 
true  contracts. 

§  133.  It  was  at  one  time  supposed  that  the  mere  ^fiect  of 

nil-  n  -I  -,  notice  to 

notice  to  treat  constituted  the  relation  ot  vendor  and  treat. 
purchaser  to  such  an  extent  that  a  suit  in  Equity  could 
thereupon  be  maintained.  But  it  is  now  well  ascer- 
tained that  such  is  not  the  case,  and  that  though  the 
notice  constitutes  the  relation  for  certain  purposes,  such 
as  that  the  particular  lands  to  be  taken  are  fixed,  and 
that,  if  the  landowner  accepts  the  notice,  the  company 
cannot  get  rid  of  the  obligation  to  take  nor  the  land- 
owner of  the  obligation  to  give  up  these  lands,  yet 
there  is  no  contract  between  the  parties  and  no  ground 

1  E.  S.  0.  Ord.  XI.  r.  1.  local   authority  upon    a    landowner 

2  The  principles  enunciated  in  this  under  the  compulsory  powers  of 
and  the  following  paragraphs  under  Michael  Angelo  Taylor's  Act.  See 
this  heading  (xii.)  are  applicable  to  Wild  v.  Woolwich  Borough  Council, 
cases  of  notice  to  treat  served  by  a  [1909]  2  Ch.  287;  [1910]  1  Ch.  35, 38. 
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for  equitable  intervention.^     It  is,  however,  not  com- 
petent  for  the  landowner  to  accept  the  notice  as  to 
some  of  the  lands  specified  in   it  and  treat  them  as 
bound  by  it,  and  to  repudiate  the  notice  as  to  other 
lands  and  treat  them  as  not  bound  by  it.     He  must 
either  treat  the  notice  as  an  offer  to  purchase  the  lands 
comprised  in  it  as  a  whole,  or  he  must  repudiate  it,  and 
if  he  does  repudiate  it,  it  is  open  to  the  givers  of  the 
notice  to  accept  his  repudiation,  and  to  withdraw  and 
put  an  end  to  the  notice.     And,  in  the  event  of  such  a 
withdrawal,  the  landowner  will  not  be  entitled  to  any 
compensation  by  way  of  damages.^ 
Procedure      §  134.  After  this  notice  is  given,  the  Act  points  out 
notice,      the  method  in  which  the  purchase-money  is  to  be  ascer- 
tained.    If  the  amount  claimed  do  not  exceed  50/.  it  is 
to  be  settled  by  two  justices :  if  it  exceed  501.  it  is  to 
be  settled  by  arbitration  if  the  landowner  so  require, 
but  otherwise  by  a  jury,  to  be  summoned  at  the  instance 
of  the  company.^ 
Refusal  to      §  135.  If  after  noticc  given  the  landowner  refuse  to 
after  the   convey,   the  company  can  proceed  against  him  under 
their  statutory  powers,  but  have  no  ground  for  equit- 
able relief :  and  conversely  if  after  notice  the  company 
refuse  to  proceed,  the  landowner  cannot,  it  is  conceived, 
generally  sue  in  Equity ;  but  he  may  apply  for  a  man- 
damus to  compel  the  company  to  proceed  under  the 
statute  to  ascertain  the  compensation  money  payable.* 

1  Haynes  v.  Haynes,  1  Dr.  &  Sm.  Per  Fletcher  Moulton  L.J.  in  lie 
426,  where  all  the  earlier  cases  are  Thames  Tunnel  (Rotherhithe  and 
considered  and  classified;  ^er  Stirling  Ratcliff)  Act,  1900,  [1908]  1  Ch.  at 
L.J.  in  Mercer  v.  Liverpool,  St.  p.  501.  See,  however,  Marson  v. 
Helen's  and  South  Lancashire  Rail-  London,  Chatham  and  Dover  Bail- 
way,  [1903]  1  K.  B.  at  p.  661.  "  The  ivay  Co.,  L.  R.  6  Eq.  101 ;  7  Eq.  546. 
mere  service  of  a  notice  to  treat  does  ^  Wild  v.  Woolwich  Borough 
not  constitute  a  contract  between  Council,  [1909]  2  Ch.  at  pp.  294, 
the  corporation  and  the  party  served.  296  ;  [1910]  1  Ch.  at  pp.  38,  40,  42. 
It  is  a  step  which  cannot  be  retracted,  ^  Lands  Clauses  Consolidation 
but  the  completion  must  be  enforced,  Act,  1845,  sects.  22  and  23. 
if  necessary,  by  mandamus,  and  not  *  Adams  v.  London  and  Blackmail 
by  action  for  specific  performance."  Railway    Co.,   2    Mac.   &   G.   118 ; 
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§136.  There  is  one  case/  however,  in  which  juris- The  com- 
diction  was  entertained  by  the  Court  of  Chancery  to  forced  to 
enforce  on  the  railway  company  proceedings  under  the  ^'^°'^^^^- 
Lands  Clauses  Consolidation  Act.  The  question  was 
how  far  a  piece  of  land  came  within  the  definition  of 
curtilage,  so  that  if  the  company  took  any  part  they 
could  be  compelled  to  take  the  whole  under  sect.  92  of 
the  Lands  Clauses  Consolidation  Act.  The  company 
gave  a  notice  to  take  the  part :  the  plaintiff  gave  a 
counter-notice  to  take  the  whole  :  the  company  took 
possession  of  part,  and  the  plaintiff  thereupon  filed  his 
bill  and  obtained  at  the  hearing  a  declaration  that  the 
company  were  liable  to  take  the  whole  and  a  reference 
for  title ;  when  the  case  came  on  for  further  considera- 
tion ^  the  plaintiff's  counsel  admitted  that  there  was  no 
precedent  pointing  out  what  course  was  to  be  pursued ; 
but  they  asked  and  obtained  a  direction  that  the  de- 
fendant company  should  proceed  under  the  Lands  Clauses 
Consolidation  Act  to  ascertain  the  amount  payable  for 
the  value  of  the  land,  and  directions  for  the  payment 
of  this  amount  and  execution  of  the  conveyance.  The 
question  of  jurisdiction  to  make  such  a  decree  as  was 
made  does  not  seem  to  have  been  raised  at  the  hearing. 

§  137.  After  the  ascertainment  of  the  amount  ofpariia- 
purchase-money,  the  equitable  jurisdiction  of  the  Court  intact. 
of  Chancery  was  clear.  There  then  exists  what  has 
been  called  a  parliamentary  contract,  and  the  perform- 
ance of  that  so-called  contract  could  not  be  enforced  at 
Common  Law,  for  the  Courts  of  Common  Law  having 
no  machinery  for  investigating  the  title  or  settling  the 
conveyance  could  not  do  complete  justice  between  the 
parties ;  but  a  suit  might   have   been   maintained    in 

Lind  V.  Isle  of  Wight  Ferry  Co.,  7  Baker  v.  Metropolitan  llaihvay  Co., 

L.  T.  N.  S.  416;  1  N.  E.  13;  cf.  31  Beav.  504,  511. 

Leominster  Canal  Navigation  Co.  v.  '  -^«"'"»  ^-  London,  Chatham  and 

,_..,„.,  Dover  Railway    Co.,   L.    R.    6   Eq. 

Shrewsbury  ana  Jderefora  Railway  ,^^ 

Co.,  3  K.  &  J.  654;   and  consider  2  l_  p_  7  gq_  540^ 
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Equity  by  either  party  to  carry  into  execution  this 
quasi-contract.^  For  this  purpose  it  seems  to  have  been 
considered  immaterial  whether  the  compensation  money 
had  been  ascertained  in  strict  pursuance  of  the  Act  or 
otherwise.  In  Mason  v.  Stokes  Bay  Pier  <&  Railway 
Co?'  and  Harding  v.  The  Metropolitan  Railway  Co.^ 
the  compensation  money  was  ascertained  by  statutory 
arbitrations ;  in  Nash  v.  The  Worcester  Improvement 
Commissioners^  by  the  verdict  of  a  jury;  in  Inge  v. 
Birmingham,,  Wolverhampton  d  Stour  Valley  Railway 
Co?  the  compensation  was  settled  by  correspondence ; 
in  The  Regent's  Canal  Co.  v.  Ware^  by  arbitrators 
appointed  under  a  written  agreement ;  and  in  Watts  v. 
Watts '  by  two  surveyors  named  by  parol ;  and  in  all 
these  cases,  as  well  where  the  Act  was  as  where  it  was 
not  strictly  pursued,  the  Court  of  Chancery  entertained 
jurisdiction.  In  the  latter  class  of  cases  the  relation 
constituted  approached  to,  if  it  did  not  assume,  the 
character  of  true  contract. 
Appiioa-  §  138.  When  the  quasi-contract  has  been  established 
quasi-       by  notice  and  the  ascertainment  of  the  price,  all  the 

contracts         ,.  ■,  i-i  •iij_  i  n 

of  rules  ordmary  rules  which  prevail  between  vendor  and  pur- 
tfcon-^  chaser  apply  unless  excluded  by  statutory  enactment. 
tracts.  Qjj  ^]^jg  principle  a  railway  company  has  been  held 
liable  to  pay  interest  on  the  purchase-money  in  a  case 
in  which  an  ordinary  purchaser  would  have  been  so 
liable,*  and  a  district  council  has  been  held  bound, 
as   in    the  case    of   an  ordinary   purchase,  to    take    a 


1  Regent's  Canal  Go.  v.  Ware,  23  ^  1  Jur.  N.  S.  973. 

Bea<f.   575  ;    Mason  v.  Stohes   Bay  5  i  g^.  &  Giff.  347  ;  S.  C.  3  De 

Pier  and  Bail-way  Co.,  32  L.  J.  Oh.  q.^  ]yi;_  ^  q._  e53_     ggg_  ^00,  Bee  v. 

110;    11    W.    R.   SO;    Harding  y.  Stafford  and  UUoxeter  Railway  Co., 

Metropolitan  Railway  Co.,  L.  B.  7  23  W.  R.  863. 
Ch.l54;  TFaiisv.PTaiis.L.R.nEq. 

^,„     n    -n-    j^i.       J  n      i  TTT  {  23  Beav.  575. 
217;  Re  Pigott  and  Oreat  Western 

Railway  Co.,  18  Oh.  D.  146.  '  L.  R.  17  Eq.  217. 

2  11  W.  R.  80  ;  32  L.  J.  Oh.  110.  *  Re  Pigott   and   Great    Western 


3  L.  R.  7  Oh.  154.  Railway  Co.,  18  Ch.  D.  146. 
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conveyance     of     lands     acquired     under     compulsory 
powers/ 

It  is  probably  hardly  needful   to   observe  that,   if,  where 
after  statutory  notice,  a  contract  should  be  entered  into  Swedby 
between    the    company   and    the    landowner,    such    a  tr°°^' 
contract  may  be  the  subject-matter  of  an  action  for 
specific  performance,  just  in  the  same  way  as  any  other 
contract.^     It  is  none  the  less  a  contract  because   the 
relations  between  the  parties  began  under  the  statutory 
powers  of  the  company. 


xiii.    The  jurisdiction  in  relation  to  the  Crown. 

§  139.  Can  the  Crown  be  sued  for  specific  perform-  Specific 
ance  ?  is  a  question  on  which  no  express  authority  is,  it  auce"^™ 
is  believed,  to  be  found  either  in  the  statute  book  or  in  and  af  the 
the  reports.     It  is  conceived  that,  in  a  proper  case,  a  Q^^^*^g°'' 
petition  of  right  would  lie  against  the  Crown  for  the  Crown. 
specific  enforcement  of  a  contract,^  for  the  purpose  and 
to  the  extent  at  any  rate  of  seeking  and  obtaining  a 
declaratory  judgment  that  the  plaintiff  is  entitled  to 
specific  performance ;  although  there  might,   perhaps, 
be  some  difficulty  about  enforcing  such  performance,  in 
the  unthinkable  event  of  the  Crown  refusing  to  comply 
with  the  judgment. 

If,  however,  the  Crown's  advisers  were  to  take  up 
and  insist  upon  the  position  that  the  Crown  is  not 
liable  to  be  sued,  and  will  not  allow  itself  to  be  sued,  in 

•  In     re    Cary-Elwes'    Contract,  ^  Consider  Nurse  v.  Lord  Seymour, 

[1906]  2  Ch.  143,  150.  13    Beav.    254,    in    which    case    a 

2  Fer  Kindersley  V.C.  in  Eaynes  demurrer  to  a  bill  filed  by  the  plain- 

V.  Haynes,  1  Dr.  &  Sm.  457.     See  tiff  against    the    Commissioners    of 

Wells  V.  Chelmsford  Local  Board  of  Woods  and  Forests  for  specific  per- 

Health  (15  Ch.  D.  108),  where  the  formance  of  a  contract  for  a  lease  was 

defendants  ingeniously,   but  unsuc-  allowed;   but  the  Attorney-G-eneral 

cessfully,   tried   to   give    the   go-by  (Sir   John   Eomilly)   arguendo   said 

to  the  contract  by  proceedings  under  (at  p.  263),  "  The  proper  mode   of 

§§  76,  77  of  the  Lands  Clauses  Act,  enforcing  the  plaintiff's  alleged  equity 

1845.  is  by  petition  of  right." 

F.  F 
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any  way  for  specific  performance,  it  would  seem  to 
follow  that  to  an  action  by  the  Crown  for  the  specific 
performance  of  a  contract  there  would  be  a  good 
defence  on  the  ground  of  want  of  mutuality.^ 


'  Statutory  provisions  with  respect 
to  actions  by  the  War  Office  are  to 
be  found  in  the  Defence  Act,  1842 
(5  &  6  Vict.  c.  94),  s.  34,  the 
Ordnance  Board  Transfer  Act,  1858 
(18  &  19  Vict.  c.  117),  ss.  1,  4,  5, 
and  the  War  Department  Stores  Act, 
1867  (30  &  31  Vict.  c.  128),  s.  20 ; 
and  with  respect  to  actions  by  and 
against  the  Admiralty  in  the  Ad- 
miralty Land  and  Works  Act,  1864 
<27  &  28  Vict.  c.  57),  s.  11,  and  the 
Admiralty  Power,  &c..  Act,  1865  (28 
&  29  Vict.  0.  124),  ss.  1-3.  See, 
too,  Blundell  v.   The  King  (a  peti- 


tion of  right  for  compensation  for 
the  injurious  affection  of  lands  ad- 
joining lands  compulsorily  taken 
under  the  Defence  Acts),  [1905]  1 
K.  B.  516;  Re  Postmaster- General 
and  Colgan's  Contract,  11Q06']!  I. R. 
287,  477,  in  which  case  H.M.'s  Post- 
master-General does  not  appear  to 
have  objected  to  being  made  respon- 
dent to  a  vendor  and  purchaser 
summons;  Att.-Gen.  v.  Trustees  of 
the  British  Museum,  [1903]  2  Ch.  at 
p.  603 ;  and  Robertson's  Civil  Pro- 
ceedings by  and  against  the  Crown, 
pp.  2,  3,  39,  331-2,  375,  395-7,  595. 
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Adequate  Remedy  at  Laio. 

In  Mara  V.  Fitzgerald,  19  Grant's  Ch.  52,  it  was 
held  that  the  Court  would  not  entertain  a  bill  for  the 
specific  performance  of  a  contract  for  a  lease  of  real 
estate  for  a  year,  and  where  a  tenant  in  possession  con- 
tracted to  assign  his  possession  and  with  it  his  right 
to  a  renewal  of  his  term  for  the  year  the  Court  refused 
to  specifically  perform  the  agreement,  the  remedy  at  law 
being  sufficient. 

It  was  contended  in  this  case  that  it  appeared  from 
one  of  the  paragraphs  of  the  bill  that  there  was  no 
remedy  at  law,  but  Spragge  V.-C.  said  that,  granting 
that,  it  formed  no  foundation  for  the  jurisdiction. 

In  Ashton  v.  Pryne,  19  Grant's  Ch.  56,  the  plaintiffs 
contracted  with  the  defendant  that  he  should  clear  for 
them  in  a  husbandman-like  manner  certain  swamp  lands 
that  they  owned,  and  that  he  should  take  the  timber  as 
compensation.  The  defendant  cut  down  and  removed 
the  timber  accordingly,  but  he  did  not  clear  up  the  land, 
and  the  plaintiffs  thereupon  filed  a  bill  for  specific  per- 
formance. A  demurrer  tliereto  was  allowed,  on  the 
ground  that  the  remedy  at  law  was  adequate. 

In  DeGear  v.  Smith,  11  Grant  Ch.  570,  it  was  held 
that  a  bill  could  not  be  sustained  for  the  specific  per- 
formance of  an  agreement  for  the  delivery  of  notes 
which  were  to  be  given  for  the  price  of  land  purchased 
by  the  defendant  from  the  plaintiff,  on  two  grounds; 
first,  that  the  agreement  was  of  a  nature  that  the  Court 
could  not  execute,  and  secondly,  that  the  Court  could 
give  no  other  remedy  than  that  which  could  be  given  by  a 
Court  at  law.  All  that  the  Court  could  give  would  be 
a  money  compensation  for  the  non-fulfilment  of  the 
contract;  in  other  words,  damages  could  be  recovered  as 
at  law  against  the  goods  and  land  of  the  defendant. 
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Title  at  Laiv  Disputable. 

In  Graham  v.  Graham,  6  Grant's  Ch.  372,  joint  ten- 
ants in  tail  executed  articles  of  agreement  for  a  division 
of  the  property,  and  each  went  into  possession  and  for 
thirty-six  years  continued  to  enjoy  the  portion  allotted 
to  him,  when  a  bill  was  filed  to  enforce  the  agreement. 
It  was  held  that  the  defendant  could  not  set  up  as  a 
defence  to  such  bill  that  the  plaintiff  had  by  possession 
acquired  a  perfect  title  at  law.  "It  may  be  true  that  the 
plaintiff  had  acquired  a  perfect  title  at  law  by  means  of 
possession  and  the  time  that  had  elapsed.  This,  how- 
ever, is  a  title  that  may  be  disputed  and  that  must  be 
established  by  litigation  and  the  defendant,  having 
agreed  to  execute  a  conveyance,  cannot,  I  think,  refuse 
to  perform  the  agreement  on  any  such  plea." 

Property  Smaller  than  Paid  for. 
Legal  Remedy  Adequate. 

In  McCall  v.  Faithorne,  10  Grant's  Ch.  324,  a  parcel 
of  land,  having  been  surveyed  and  laid  off  in  building 
lots,  was  afterwards  offered  for  sale-  by  public  auction, 
when  McCall  became  the  purchaser  of  two  of  the  lots. 
The  plan  by  which  the  property  was  sold  contained  a 
memorandum  on  the  margin  that  it  was  drawn  upon  a 
scale  of  four  chains  to  the  inch.  In  reality,  the  plan  had 
been  made  on  a  scale  of  three  chains  to  the  inch  which 
was  not  discovered  until  after  the  conveyance  had  been 
executed  and  the  purchase  money  paid.  The  purchaser 
thereupon  filed  a  bill  praying  repayment  of  a  proportion- 
ate amount  of  the  purchase  money,  or  a  conveyance  of 
a  sufficient  quantity  of  the  adjoining  land  to  make  up 
the  deficiency.  Spragge  V.-C.  held  that  the  plaintiff 
could  not  maintain  his  bill.  If  the  contract  had  not  been 
executed,  if  the  conveyance  had  not  been  made,  or  the 
purchase  money  not  fully  paid,  he  apprehended  that  the 
plaintiff  would  be  entitled  to  relief,  but  here  the  con- 
tract was  fully  executed  and  the  plaintiff's  remedy  he 
thought  was  at  law.  The  case  of  Neioham  v.  May,  13 
Price  749,  is  cited,  in  which  Chief  Baron  Alexander  said, 
"The  cases  of  compensation  in  equity  have  grown  out  of 
the  jurisdiction  of  Courts  of  Equity  as  exercised  in  re- 
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spect  of  contracts  for  the  purchase  of  real  property  when 
it  is  often  ancillary  as  incidentally  necessary  to  effectu- 
ate decrees  of  specific  performance.  This,  however, 
(which  was  a  claim  for  compensation  on  the  ground 
of  untrue  representation  as  to  the  annual  rental  of  the 
estate  sold )  appears  to  me  to  be  no  more  than  a  common 
case  of  fraud  by  means  of  misrepresentation,  raising  a 
dry  question  of  damages,  in  effect  a  mere  money  de- 
mand." 

Where  the  Contract  is  Voluntary. 

A  person  being  about  to  effect  the  purchase  of  land, 
stipulated  verbally  with  another  who  had  been  ac- 
customed to  use  a  road  over  the  property  that,  in  the 
event  of  the  purchase  being  completed,  he  would  be 
allowed  to  continue  the  use  thereof,  but  afterwards  re- 
fused to  carry  out  such  agreement.  It  was  held  that  this 
promise  was  merely  voluntary  and  as  such  insufficient 
to  found  a  bill  for  specific  performance. 

In  this  case  there  was  no  proof  Avhatever  of  the  agree- 
ment upon  which  the  suit  was  founded,  viz.,  that  the 
plaintiff  intended  to  purchase  the  property  and  forbore 
at  the  request  of  Mrs.  Hatch,  and  that  she,  in  considera- 
tion of  such  forbearance,  agreed  to  grant  the  right  of 
way  in  question.  The  most  that  was  proved  was  that 
just  before  the  sale  she  promised  to  allow  the  plaintiff, 
if  she  purchased  and  her  son  remained  on  the  place,  to 
use  the  right  of  way  as  before,  and  that  she  admitted 
that  before  the  sale  she  had  agreed  to  make  good  his 
deed.  It  was  not  shewn  that  defendant  intended  to 
purchase  or  that  Mrs.  Hatch  knew  it,  or  that  he  forbore 
to  purchase  in  consequence  of  her  promise.  Barr  v. 
Hatch,  9  Grant's  Ch.  312. 

Performance  Requiring  Superrision,  etc. 

In  Kingston  V.  Kingston  Electric  Ry.  Co.,  25  O.A.R. 
462,  it  was  held  that  the  Court  would  not  order  specific 
performance  of  an  agreement  by  the  Electric  Eailway 
Company  to  run  its  cars  on  certain  streets  at  certain 
hours,  with  certain  officers,  as  the  Court  could  not  over- 
see the  carrying  out  of  the  judgment  if  granted.     Xor 
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would  the  Court  grant  au  injunction  to  restrain  the  com- 
pany from  carrying  out  such  an  agreement  to  the  extent 
to  which  they  were  willing  to  carry  it  out  unless  and 
until  they  carried  it  out  in  toto,  as  this  would  also  in- 
volve the  same  minute  supervision ;  nor  would  the  Court 
direct  in  an  action  the  issue  of  a  writ  of  mandamus 
where  the  duty  to  be  fulfilled  arose  out  of  an  agreement 
of  this  kind,  the  performance  of  which  in  specie  was  not 
deemed  enforceable  by  the  Court. 

In  Dixon  v.  Covert,  17  Grant's  Ch.  321,  the  owner  of 
the  land  granted  to  a  railway  company  the  privilege  of 
crossing  his  property,  in  consideration  of  which  the  com- 
pany agreed,  amongst  other  things,  to  pay  him  four 
hundred  dollars  a  year,  to  carry  flour  for  him  on  certain 
favourable  terms,  and,  "to  bottom  out  his  present  mill 
race  from  its  present  unfinished  point."  It  was  held  that 
this  was  a  contract  such  as  the  Equity  Court  could  not 
decree  a  specific  performance  of,  nor  damages  for  breach 
of  it,  but  plaintiff  must  be  left  to  his  remedy  at  law. 

"I  take  it,"  said  Spragge  Ch.,  "to  be  still  the  rule  of 
the  Court  ( 1870 )  that  it  will  not  entertain  a  bill  for  the 
specific  performance  of  a  contract  to  execute  works,  that 
is,  as  a  general  rule,  for  there  have,  of  course,  been  ex- 
ceptions to  it." 

In  Golton  v.  Routledge,  19  Grant's  Ch.  121,  the  head- 
note  reads :  "Equity  now-a-days  does  not  as  a  general 
rule  enforce  specifically  a  contract  between  a  land 
holder  and  a  builder  for  the  erection  of  a  house  or  the 
like,  but  specific  performance  of  agreements  to  execute 
work  is  enforced  in  cases  where  the  plaintiff  shews  what 
the  Court  considers  to  be  a  sufficient  ground  of  equity 
to  entitle  him  to  that  relief."  A  bill  alleged  that  the 
plaintiff  contracted  with  the  defendants  to  lease  to  them 
certain  lands  and  to  erect  thereon  for  their  use  a  stone 
building  of  a  specified  size,  according  to  plans  and  speci- 
fication furnished  by  the  defendant,  that  accordingly  the 
plaintiff  had  expended  four  thousand  dollars  on  the 
building,  under  the  superintendence  of  the  defendants 
and  according  to  plans  furnished  by  them,  that  he  had 
done  everything  for  which  the  defendants  had  given 
directions  and  that  the  defendants  had  accepted  the 
building  and  taken  possession  of  part  of  it,  but  it  ap- 
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peared  that  the  machinery  was  not  completed  in  all  re- 
spects. It  was  held  that  the  allejiations  of  the  bill,  if 
proved,  would  entitle  the  plaintiff  to  relief. 

It  is  pointed  out  in  the  judgment  of  Mowatt  V.-C. 
that  in  this  case  the  plaintiff  was  not  seeking  to  compel 
the  defendants  to  build;  "all  that  the  plaintiff  wants  is 
the  specific  performance  of  the  defendant's  contract  to 
take  a  lease;  the  building  was  to  be  erected  by  the  plain- 
tiff himself."  A  vigorous  dissenting  opinion  of  Strong 
V.-C.  is  founded  upon  the  vagueness  of  the  contract  and 
the  difficulty  which  the  Master  of  the  Rolls  found  in- 
superable in  the  case  of  Bruce  v.  Wch)ici-t,  25  Beavan 
348.  "If  the  Court  takes  upon  itself  to  settle  a  plan  how 
is  it  to  provide  from  time  to  time  for  the  works  being 
carried  on  in  accordance  with  the  plan.  All  experience 
points  out  that  disputes  will  arise  upon  this  head,  and  I 
cannot  see  how  they  can  be  satisfactorily  settled.  It 
is  no  answer  to  say  that  the  Court  may  nominate  an  ex- 1 
pert  to  superintend  the  work.  This  is  a  question  of 
jurisdiction  and  if  the  Court  possesses  the  jurisdiction 
now  it  must  be  one  which  it  could  have  exercised  at  a 
time  anterior  to  the  modern  change  in  its  practice  which 
enables  it  to  have  recourse  to  the  assistance  of  ex]Derts." 

In  consideration  of  a  bonus  granted  by  the  corpora- 
tion of  the  city  of  St.  Thomas  to  the  Credit  Valley  Ey. 
Company  the  latter  agreed  to  bring  their  railway  from 
IngersoU  to  some  point  on  the  line  of  the  Canada  South- 
ern Eailway  not  more  than  half  a  mile  east  of  the  passen- 
ger station  of  said  railway  at  St.  Thomas,  and,  secondly, 
to  run  all  their  passenger  trains  to  and  from  a  small 
station  on  Church  Street.  The  defendants  performed 
the  first  part  of  their  agreement  and  also  the  second,  so 
long  as  the  Canada  Southern  Ry.  Co.  permitted  the  use 
of  their  line  from  the  point  of  junction  to  the  small  sta- 
tion on  Church  Street,  but,  on  the  refusal  of  the  other 
company  to  continue  the  same,  the  defendants  discon- 
tinued the  performance  of  this  part  of  their  agreement. 
It  was  held,  that  this  was  not  a  case  in  which  the  defen- 
dants should  be  directed  to  perform  their  contract  as  to 
the  Church  Street  station,  but  that  the  plaintiffs  were 
entitled  to  a  reference  for  damages. 
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"The  language  of  the  contract,"  said  the  Chief  Jus- 
tice, "must  of  course  govern,  but  we  cannot  avoid  look- 
ing at  the  existing  facts  and  circumstances  at  the  time 
the  contract  was  made.  The  defendants  brought  their 
road  from  Ingersoll  to  the  point  indicated  on  the  Canada 
Southern  Railway.  There  the  d'efendants'  line  stopped. 
It  was  of  course  perfectly  well  known  to  all  the  con- 
tracting parties  that  the  defendants  running  trains  any- 
where beyond  that  point  must  be  over  the  Canada  South- 
ern Railway."  A.  decree  such  as  the  plaintiffs  desired 
would  have  compelled,  the  Company  to  build  a  new  rail- 
road from  their  point  of  intersection  with  the  Canada 
Southern  to  some  point  on  Church  Street,  and  while  the 
cases  shewed  that  companies  could  be  compelled  specifi- 
cally to  perform  contracts  to  erect  stations,  sidings,  and 
so  on,  and  to  stop  their  trains  at  named  points,  they  had 
the  power  in  such  cases  to  do  so,  and  it  was  always  on 
their  own  land  or  on  land  available  for  the  purpose.  "I 
have  seen  no  case  in  which  a  company  has  been  ordered 
specifically  to  perform  a  contract  which  would  involve 
the  building  of  another  line  of  railway."  Corporation  of 
8t.  Thomas  v.  Credit  Valley  Railway  Co.,  12  O.A.R.  273. 

In  Bell  v.  Northwood,  3  Man.  514,  it  was  held  that 
as  the  stock  bargained  for  could  not  be  transferred  with- 
out the  sanction  of  the  directors,  the  Court  would  not 
direct  a  transfer  which  it  had  no  power  to  execute. 


Specific  Performance  Decreed  NotmtJistanding 
Difficulty.  , 

In  Hindis  V.  McKay,  14  Grant's  Ch.  232,  the  vendor 
agreed  that  the  purchaser  should  have  sufficient  water 
to  drive  a  saw-mill  and  other  machinery.  In  a  suit  by 
the  vendor  against  the  purchaser  the  Court  decreed  a 
specific  performance  of  the  contract,  treating  the  water 
and  the  use  of  the  dams  and  booms  as  sold  with  the  land. 
The  Court  conceded  that  the  contract  was  a  difflcult  one 
to  execute,  yet  both  parties  wanted  it  executed  specifically, 
the  defendant's  only  objection  being  that  he  was  entitled 
to  compensation  for  the  breach  of  contract  by  the  plain- 
tiff which  was  not  made  out. 
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Sale  of  Goodtrill. 

In  Mossop  V.  Mason,  18  Grant  453,  it  was  held  that 
the  sale  of  the  goodwill  of  the  business  of  an  innkeeper 
implied  an  obligation  enforceable  in  equity  that  the 
vendor  would  not  thereafter  resume,  or  carry  on  the 
business  in  the  same  place.  The  process  for  enforcing 
would,  of  course,  be  an  injunction. 

Contract  for  Chattels. 

Saw-logs  cannot  prima  facie  be  intended  to  be  of 
peculiar  value  without  any  evidence  that  they  are  so, 
but  they  are  more  likely  to  be  of  peculiar  value  than 
most  other  descriptions  of  chattels  and  specific  relief 
may  be  given  with  respect  to  them  in  more  instances 
than  almost  any  other  sort  of  chattel  property.  Per 
Esten  V.-O. :  "The  reason  that  the  doctrine  of  specific  per- 
formance does  not  in  general  apply  to  chattels  is,  not 
because  they  are  chattels,  but  because  for  tlie  most  part 
it  cannot  be  predicated  of  them  that  ehey  possess  any 
peculiar  value.  In  most  instances  pecuniary  damages 
furnish  an  adequate  compensation  for  the  breach  of  the 
agreement  because  other  articles  of  precisely  the  same 
description  can  be  had  Avithout  difficulty  or  delay.  The 
raoment,  however,  the  contrary  appears,  as  in  the  case 
of  the  Pusey  Horn  and  other  cases  of  that  class  the  juris- 
diction of  the  Court  is  called  into  action  and  the  specific 
delivery  of  the  article  in  question  is  compelled."  Fliiit 
V.  Corby,  i  Grant's  Oh.  45. 

In  Stevenson  v.  Clarke,  4  Grant's  Ch.  540,  also,  it 
was  held  that  the  Court  would  decree  the  specific  per- 
formance of  the  contract  for  the  manufacture  and  sale 
of  saw-logs  where  they  were  capable  of  being  identified 
and  possessed  a  peculiar  value  for  the  purchaser. 

See  also  to  the  same  effect  Fuller  v.  Richmond,  4 
Grant's  Ch.  657,  and  Farwell  v.  Wolbridge,  6  Grant's 
Ch.  634. 

Contract  to  Hand  over  Orders  taken  by  Agent. 

In  Bentley  v.  Bentley,  12  Man.  436,  the  plaintiff  had 
been  carrying  on  business  under  the  name  of  the  Berlin 
Photograph  Company  of  making  enlarged  portraits  in 
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crayon  from  photographs,  and  defendant  had  agreed  to 
become  his  agent  on  the  terms  specified,  agreeing  to  keep 
three  agents,  of  whom  he  himself  might  be  one,  to  can- 
vas for  orders.  He  obtained  a  number  of  orders  with 
photographs  from  which  the  crayons  were  to  be  made. 
The  question  arose  on  a  suit  for  specific  performance  of 
the  agreement  to  hand  over  the  orders.  While  it  was 
held  that  specific  performance  would  not  be  granted  of 
a  covenant  to  act  as  agent  of  another,  Bain  J.  said: 
"If  the  case  were  merely  that  the  plaintiff  was  asking  to 
have  specific  performance  decreed  of  the  defendant's  con- 
tract to  hand  over  the  orders,  I  am  of  opinion  that  he 
would  be  entitled  to  the  assistance  of  the  Court.  The 
plaintiff  wants  the  photographs  and  orders  so  that  he 
can  fulfil  the  contract  he  has  made  through  the  defen- 
dant with  the  persons  from  whom  the  orders  were  taken, 
and  it  is  manifest  that  compensation  in  damages  would 
not  afford  him  any  adequate  remedy  for  the  defendant's 
breach  of  contract.  The  plaintiff  cannot  conduct  his 
business  and  fulfil  the  contract  unless  he  gets  the  specific 
orders  the  defendant  has,  and  so  these  orders  are  of 
special  and  peculiar  value  to  him,  for  which  no  damages 
he  could  recover  would  be  a  compensation." 

Election  of  Different  Remedy. 

Where  the  vendor  brought  ejectment  and  turned  the 
heirs  of  the  purchaser  out  of  possession  he  was  held 
in  Hawn.  v.  Cushion.,  20  Grant's  Ch.  518,  to  have  dis- 
abled himself  from  coming  to  the  Court  for  specific  per- 
formance and  could  only  do  so  in  order  to  bind  their 
interests  in  such  manner  as  to  render  the  property  sale- 
able. Under  such  circumstances,  the  plaintiff  having 
placed  himself  in  a  false  position  by  reason  of  the  pro- 
ceedings at  law,  the  Court  deprived  him  of  his  costs  up 
to  decree,  but  gave  him  his  costs  subsequent  thereto. 

A  lease  was  made  of  certain  premises,  with  a  right  of 
purchase  at  a  price  fixed  upon  between  the  parties,  being 
such  a  sum  as  the  rent  reserved  would  form  the  interest 
of.  The  lessee  did  not  pay  either  principal  or  interest 
and  abandoned  the  possession  of  the  property  and  left 
the  premises  for  the  United  States.     The  lessor,  being 
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unable  to  ascertain  the  lessee's  place  of  residence,  so  as 
to  put  an  end  to  the  contract,  obtained  possession  by  a 
writ  of  habere  facias  issued  in  an  action  of  ejectment 
brought  upon  a  vacant  possession.  After  a  third  instal- 
ment of  interest  fell  due,  the  lessee  caused  a  tender  to  be 
made  of  the  amount  due  which  was  refused,  and  about  a 
year  afterwards  filed  a  bill  to  enforce  specific  perform- 
ance-of  the  contract.  Two  questions  arose,  one,  whether 
the  plaintiff  as  a  purchaser,  apart  from  the  peculiar 
nature  of  the  instrument,  had  disentitled  himself  to 
specific  performance,  the  other,  whether  the  form  of  the 
instrument  or  the  remedy  that  the  defendant  had  pur- 
sued   should  make  any  difference. 

Spragge  V.-O.  said  he  did  not  think  that  the  defendant 
had  elected  to  avail  himself  of  his  character  of  lessor 
only;  he  had  pursued  the  remedy  appropriate  to  that 
character  but  with  the  intent  of  putting  an  end  to  the 
whole  contract.  The  plaintiff  himself  had  disabled  the 
defendant  from  pursuing  the  ordinary  remedy  of  a  ven- 
dor. He  was  absent  from  the  province  and  his  place  of 
residence  was  unknown  to  the  defendant;  it  was  fair  to 
presume  that  if  the  plaintiff  had  not  placed  himself  be- 
yond the  reach  of  those  remedies,  they  would  have  been 
used  against  him.  The  decision  of  the  Court,  therefore, 
was,  that  the  course  pursued  by  the  defendant  was  not 
necessarily  referable  to  an  election  to  rest  upon  his 
character  of  lessor  only  and  that  notwithstanding  that 
course  it  was  open  to  him,  as  a  vendor  resisting  specific 
performance,  to  avail  himself  of  the  laches  of  the  pur- 
chaser as  a  ground  of  defence  and  that  the  laches  of  the 
plaintiff  in  this  case  had  been  such  as  to  disentitle  him 
to  relief.    Young  v.  Bown,  6  Grant's  Ch.  402. 


The  Jurisdiction  in  Relation  to  the  Crown. 

In  Simpson  v.  Grant,  5  Grant's  Ch.  267,  it  was  held 
that  the  Court  could  not  enforce  against  the  Crown 
specific  performance  of  an  order  in  council.  Per  Blake 
Ch. :  "I  am  of  opinion  that  there  was  no  means  of  en- 
forcing performance  of  that  order  in  council,  (an  order 
in  council  that  the  lands  in  question  in  the  cause  should 
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be  granted  to  certain  persons  in  trust  for  the  town  of 
London  in  connection  with  the  Presbyterian  Synod  of 
Canada),  either  at  common  law  or  under  the  Statute. 
I  had  occasion  to  consider  that  question  carefully  in 
Westover  v.  Doe  Henderson,  and  having  stated  the 
grounds  of  my  opinion  at  length  in  that  case,  it  is  un- 
necessary to  repeat  them  here  ...  It  is  clear,  I 
think,  that  this  Court  has  no  common  law  jurisdiction 
to  decree  specific  performance  of  this  order  in  council 
against  the  Crown,  but  if  that  were  doubtful,  it  has  been 
settled,  I  think,  by  the  express  declaration  of  the  legis- 
lature." 
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CHAPTER  III. 

COXTRACTS    WITH   A   PENAL   OR   OTHER   LIKE   SUiM. 

§  140.  From  the  principles  stated  in  the  last  chapter,  Effect  on 
it  appears  that  where  a  contract  is  substantially  per-  diction. 
formed  by  the  payment  of  a  sum  of  money,  the 
Common  Law  remedy  being  adequate,  Equity  will  not 
interfere.  Hence,  in  cases  where  there  is  added  to  the 
contract  a  clause  for  the  payment  of  a  sum  of  money 
in  the  event  of  non-performance,  the  question  arises 
whether  the  contract  will  be  satisfied  by  its  payment, 
or  whether  it  will  not.  In  the  former  case,  Equity  will 
not  interfere  ;  in  the  latter  it  may. 

§  141 .  The  question  always  is.  What  is  the  contract  ?  The 
Is  it  that  one  certain  act  shall  be  done,  with  a  sum  stated"'^ 
annexed,  whether  by  way  of  penalty  or  damages,  to 
secure  the  performance  of  this  very  act  ?  or  is  it  that 
one  of  two  things  shall  be  done  at  the  election  of  the 
party  who  has  to  perform  the  contract,  namely,  the 
performance  of  the  act  or  the  payment  of  the  sum  of 
money  ?  If  the  former,  the  fact  of  the  penal  or  other 
like  sum  being  annexed  will  not  prevent  the  Court's 
enforcing  performance  of  the  very  act,  and  thus  carry- 
ing into  execution  the  intention  of  the  parties  :  ^  if  the 
latter,  the  contract  is  satisfied  by  the  payment  of  a  sum 
of  money,  and  there  is  no  ground  for  proceeding  against 
the  party  having  the  election  to  compel  the  perform- 
ance of  the  other  alternative. 

•  Howard  v.  Hopkins,  2  Atk.  371 ;  French  v.  Macale,  2  Dr.  &  War.  269  ; 
Roper  V.  Bartholomew,  21  Pri.  797. 
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Contracts      §  142.  From  what  has  been  said  it  will  be  gathered 

of  the  °. 

kind        that  contracts  of  the  kind  now  under  discussion  are 

classified,    t    •   -i  i     •    ,      ,^  ^ 

divisible  into  three  classes  : — 

(i.)  Where  the  sum  mentioned  is  strictly  a  penalty 
— a  sum  named  by  way  of  securing  the  performance 
of  the  contract,  as  the  penalty  in  a  bond  : 

(ii.)  Where  the  sum  named  is  to  be  paid  as  liqui- 
dated damages  for  a  breach  of  the  contract : 

(iii.)  Where  the  sum  named  is  an  amount  the 
payment  of  which  may  be  substituted  for  the  per- 
formance of  the  act  at  the  election  of  the  person  by 
whom  the  money  is  to  be  paid  or  the  act  done. 

Where  the  stipulated  payment  comes  under  either 
of  the  two  first-mentioned  heads,  the  Court  will  enforce 
the  contract,  if  in  other  respects  it  can  and  ought  to 
be  enforced,  just  in  the  same  way  as  a  contract  not  to 
do  a  particular  act,  with  a  penalty  added  to  secure  its 
performance  or  a  sum  named  as  liquidated  damages, 
may  be  specifically  enforced  by  means  of  an  injunction 
against  breaking  it.  On  the  other  hand,  where  the 
contract  comes  under  the  third  head,  it  is  satisfied 
by  the  payment  of  the  money,  and  there  is  no  ground 
for  the  Court  to  compel  the  specific  performance  of  the 
other  alternative  of  the  contract.^  It  will  be  con- 
venient to  consider  the  three  classes  of  cases  separately, 
i.  Con-  §143.  (i.)  A   penalty   (strictly   so   called)   attached 

a  penalty  to  the  breach  of  the  contract  will  not  prevent  it  from 
faued.'' '°  l^eing  specifically  enforced. 

"The    general    rule     of    Equity,"    said    Lord     St. 
Leonards,^  "  is  that  if  a  thing  be  agreed  upon  to  be 

"There  are,"  said  Lord  Bram-  an  act,  with  liquidated  damages  to 

well,  in  Legh  v.   Mlie,  6  H.  &  N.  be  paid  if  the  act   is   done,   which 

165,    171;    30  L.   J.   Ex.   25,   28,  are    not    within    the    statute:    and 

"three   classes  of  covenants;    first,  thirdly,   covenants    that   acts  shall 

covenants  not  to  do  particular  acts,  not   be  done    unless    subject    to    a 

with  a  penalty  for  doing  them,  which  certain  isayment." 

are  within  the    8    &   9   Will.  III.  2  i^  French  v.   Macule,  2  Dr.  & 

c.  11 :  secondly,  covenants  not  to  do  Wa.  274-5. 
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clone,  though  there  is  a  penalty  annexed  to  secure  its 
performance,  yet  the  very  thing  itself  must  be  done. 
If  a  man,  for  instance,  agree  to  settle  an  estate  and 
execute  his  bond  for  600^.  as  a  security  for  the  per- 
formance of  his  contract,  he  will  not  be  allowed  to  pay 
the  forfeit  of  his  bond  and  avoid  his  agreement,  but 
he  will  be  compelled  to  settle  the  estate  in  specific 
performance  of  his  agreement.'-  So  if  a  man  covenant 
to  abstain  from  doing  a  certain  act,  and  agree  that  if 
he  do  it  he  will  pay  a  sum  of  money ;  it  would  seem 
that  he  would  be  compelled  to  abstain  from  doing  that 
act,  and,  just  as  in  the  converse  case,  he  cannot  elect 
to  break  his  engagement  by  paying  for  his  violation  of 
the  contract." 

§  144.  Thus,  where  two  persons  entered  into  articles  instances. 
for  the  sale  of  an  estate,  with  a  proviso  that,  if  either 
side  should  break  the  contract,  he  should  pay  IQOl.  to 
the  other,  and  the  defendant,  by  his  answer,  insisted 
that  it  was  the  intention  of  both  parties  that,  upon 
either  paying  lOOl,  the  contract  should  be  absolutely 
void,  Lord  Hardwicke  nevertheless  decreed  specific 
performance  of  the  contract  to  sell.^  In  another  case, 
the  condition  recited  a  contract  for  a  settlement  com- 
prising a  sum  of  money  and  also  real  estate :  the 
penalty  was  double  this  sum  of  money,  but  had  no 
relation  to  the  real  estate :  the  Court  granted  specific 
performance  of  the  contract  embodied  in  the  condition.^ 
And  where  a  father,  in  consideration  of  his  daughters' 
giving  up  a  part  of  their  interest  in  the  property,  agreed 
to  make  up  their  incomes  arising  out  of  it  to  200^.  a 
year,  and  entered  into  a  bond  for  the  payment  of  such 
sum  as  might  be  needful  for  that  purpose,  and  the  bond 
recited  the  contract,  the  Court  took  this  as  evidence  of 
the  contract,  and  accordingly  granted  relief  on  the  foot 

1  The  case  referred  to  seems  to  be  ^  jjoward    v.    Hophins,    2    Atk. 

ChilUner  v.    ChiUiner,   2  Yes.  Sen.      371. 
528.  3  Prebble  v.  Boghurst,  1  Sw.  309. 
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Contract 
not  to 
carry  on 
business. 


ii.  Dis- 
tinction 
between 
penalty 
and  liqui- 
dated 
damages. 


Condition 


of  it  beyond  the  bond  ;  ^  and  in  a  case  which  went  to 
the  House  of  Lords,  a  contract  (contained  in  the  con- 
dition of  a  bond)  to  give  certain  property  by  will  or 
otherwise,  was  held  not  to  be  satisfied  by  the  penalty, 
but  was  specifically  performed.^ 

§  145.  So,  again,  a  contract  not  to  carry  on  a  par- 
ticular kind  of  business  within  certain  limits  expressed 
in  the  condition  to  a  bond  can  be  enforced  by  injunc- 
tion.* 

§  146.  (ii.)  The  difierence  between  penalty  and  liqui- 
dated damages  is,  as  regards  the  Common  Law  remedy, 
most  material.  For  according  to  Common  Law,  if  the 
sum  named  is  not  a  penalty,  but  the  agreed  amount  of 
liquidated  damages,  the  contract  is  satisfied  either  by 
its  performance  or  the  payment  of  the  money.*  But  as 
regards  the  equitable  remedy  the  distinction  is  unim- 
portant :  for  the  fact  that  the  sum  named  is  the  amount 
agreed  to  be  paid  as  liquidated  damages  is,  equally  with 
a  penalty  strictly  so  called,  ineff"ectual  to  prevent  the 
Court  from  enforcing  the  contract  in  specie.  ° 

§  147.  The  simplest  illustration  of  this  is  the  ordinary 

^  Jeudwine  v.  Agate,  3  Sim.  141. 

2  Logan  v.  Wienholt,  7  Bli.  N.  S. 
1;  1  01.  &  Fin.  611.  See  also 
Butler  V.  Fowis,  2  Coll.  156;  Na- 
tional Provincial  Bank  of  England 
V.  Marshall,  40  Ch.  D.  112. 

3  ClarJcson  v.  JEdge,  33  Beav.  227 ; 
Gravely  v.  Barnard,  L.  E.  18  Eq. 
518;  cf.  William  Bohinson  &  Co., 
Ltd.  V.  Eeuer,  [1898]  2  Ch.  at  p. 
458. 

■'  Anon.,  Hard.  320 ;  Lowe  v. 
Peers,  4  Burr.  2225  ;  Hurst  v.  Hurst> 
4  Ex.  571 ;  Legh  v.  Lillie,  6  H.  &  N. 
165 ;  Mercer  v.  Irving,  El.  Bl.  & 
E.  563;  Atkyns  v.  Kinneir,  4  Ex. 
776.  As  to  the  distinction  between 
penalty  and  liquidated  damages,  see 
also  Lord  Elphinstone  v.  Monhland 
Iron  and  Coal  Co.,  11  App.  Cas.  332, 


346 — 348 ;  Clydebank  Engineering 
and  Shipbuilding  Co.  v.  Don  Jose 
Bamos  Yzquierdo  y  Castaneda, 
[1905]  A.  C.  6,  15 ;  74  L.  J.  P.  C.  1 ; 
Public  Works  Commissioner  v.  Hills, 
[1906]  A.  C.  368, 375 ;  75  L.  J.  P.  C. 
69 ;  Wallis  v.  Smith,  21  Ch.  D.  243, 
249,  258 ;  Pye  v.  British  Automobile 
Commercial  Syndicate,  [1906]  1  K. 
B.  425 ;  Biestal  v.  Stevenson,  [1906] 
2  K.  B.  345,  350;  75  L.  J.  K.  B. 
797 ;  and  Qeneral  BiVposting  Co.  v. 
Atkinson,  [1908]  1  Ch.  at  p.  544. 

">  City  of  London  v.  Pugh,  4  Bro. 
P.  0.  395 ;  Webb  v.  Clark,  1  Ponbl. 
Eq.  154;  French  v.  Macale,  2  Dr.  & 
War.  296 ;  Coles  v.  Sims,  5  De  G. 
M.  &  C  1 ;  Carden  v.  Butler,  Hayes 
&  J.  112  ;  Bird  r.  Lake,  1  H.  &  M. 
Ill;  cf.  Bray  v.  Fogarty,  I.  R.  4 
Eq.  544. 
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case  of  a  stipulation  on  the  sale  of  real  estate  that  iffone- 
the  purchaser  fail  to  comply  with  the  condition  he  shall  deadency 
forfeit  the  deposit,  and  the  vendor  shall  be  at  liberty  "'^ '^®^'^^®- 
to  resell  and  recover  as  and  for  liquidated  damages  the 
deficiency  on  such  resale  and  the  expenses/     Such  a 
condition  has  never  been  held  to  give  the  purchaser  the 
option  of  refusing  to  perform  his  contract  if  he  choose 
to  pay  the  penalty,  nor  to  stand  in  the  way  of  specific 
performance  of  the  contract. 

§  148.  In  French  v.  Macale  ^  Lord  St.  Leonards  fully  French  v. 
discussed  the  law  as  to  compelling  the  performance  of 
contracts  of  the  kind  under  discussion.  In  that  case 
there  was  a  covenant  in  a  farming  lease  "not  to  burn 
or  bate  the  demised  premises  or  any  part  thereof  under 
the  penalty  of  10^.  per  acre  to  be  recovered  as  the 
reserved  yearly  rent  for  every  acre  so  burned."  His 
Lordship  appears  to  have  considered  this  increased 
rent  as  in  the  nature  of  liquidated  damages  and  not  a 
penalty,  but  nevertheless  he  granted  an  injunction 
against  the  burning,  saying  after  a  careful  review  of 
the  authorities  that  in  every  case  of  this  nature  the 
question  is  one  of  construction,  and  that  the  Court  will 
always  interfere  unless  there  is  evidence  of  an  intention 
that  the  act  is  to  be  permitted  to  be  done  on  payment 
of  the  increased  rent. 

§  149.  In  one  case  a  deed  was  executed  dissolving  a  Bird  v. 
partnership  between  H.  and  L.,  and  containing  a  recital 
that  it  had  been  agreed  that  the  deed  should  contain  a 
covenant  by  L.  not  to  carry  on  the  trade  within  one 
mile  from  the  old  place  of  business  "without  paying 
to  H.,  as  or  by  way  of  stated  or  liquidated  damages,"  a 
sum  named.  In  a  subsequent  part  of  the  deed  there 
was  an  absolute  covenant  not  to  carry  on  the  trade 

1  "  A  purchaser,"  said  Lord  Eldon  forfeiting  his  deposit."    Of.  Long  v. 

in  Crutchley  v.  Jerningham  (2  Mer.  Bowring,  33  Beav.  585  ;  and  §  1174, 

506),  "  has  no  right  to  say  that  he  infra. 
will  put  an  end  to  the  agreement,  ^  2  Dr.  &  War.  269. 
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within  that  limit,  followed  by  a  proviso  that  if  L.  should 
act  contrary  to  or  in  infringement  of  that  agreement 
he  would  immediately  thereupon  pay  to  H.  the  sum  of 
1,500^.  by  way  of  liquidated  damages.  Notwithstand- 
ing the  recital  and  the  form  used,  it  was  held  that  L. 
was  not  entitled  to  break  the  covenant  on  paying  the 
1,500^.,  and  an  injunction  was  granted.' 
Cohs  V.  §  150,  The  same  view  was  put  forward,  though  per- 
haps in  slightly  different  language,  by  the  Lords  Justices 
in  Coles  v.  Sims.''  That  was  a  case  in  which  there  were 
mutual  covenants  between  a  vendor  of  part  of  his  land 
and  the  purchaser  of  that  part  as  to  building  on  the 
sold  and  unsold  parts,  with  a  stipulation  for  payment 
of  liquidated  damages  in  case  of  breach  of  covenant. 
On  an  application  for  an  interim  injunction  (which  was 
granted),  Knight  Bruce  L.J.  said :  ^  "  If  I  were  now 
deciding  the  cause,  I  should  probably  come  to  the  con- 
clusion that  in  a  case  where  a  covenant  is  protected 
(if  I  may  use  the  expression)  by  a  provision  for  liqui- 
dated damages,  it  must  be  in  the  judicial  discretion  of 
the  Court,  according  to  the  contents  of  the  whole  instru- 
ment and  the  nature  and  circumstances  of  the  particular 
instance,  whether  to  hold  itself  bound  or  not  bound 
upon  the  ground  of  it  to  refuse  an  injunction  if  other- 
wise proper  to  be  granted :  and  that  in  the  present  case, 
the  circumstances  are  such  as  to  render  it  right  for  the 
Court  to  grant  an  injunction."  Turner  L.J.  added : 
"  The  question  in  such  cases,  as  I  conceive,  is  whether 
the  clause  is  inserted  by  way  of  penalty  or  whether  it 
amounts  to  a  stipulation  for  liberty  to  do  a  certain  act 
on  payment  of  a  certain  sum." 
Where  §  151.  Where  the  contract  to  do  or  not  to  do  the  act 

and  obii-  is  distinct  from  the  obligation  to  pay  a  sum  of  money, 

gation  to 
pay  are 


it  seems  that  either  the  contract  or  the  obligation  may 


distinct.     i3g  gygj  ojj_ 


1  Bird  V.  Lake,  1  H.  &  M.  HI.  ^  GDeG.  M.  &  G.  1. 

3  5  De  G.  M.  &  G.  9. 
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"  Where  a  person,"  said  Lord  Romilly  M.R.  in  Fox 
V.  Scard,^  "  enters  into  an  agreement  not  to  do  a  par- 
ticular act  and  gives  his  bond  to  another  to  secure  it, 
the  latter  has  a  right  at  Law  and  in  Equity,  and  can 
obtain  relief  in  either,  but  not  in  both.  Courts." 

§  152.  It  is  clear   that   the  fact    that  the  contract  where 
may  be  comprised  in  a  bond  does  not  of  itself  import  not  im- 
any  election  to  pay  the  money  and  refuse  to  do   the  ^°^  ^ 
act." 

§  153.  (iii. )  In  the  third   class  of  contracts,   which  i"-  ^iter- 

...  .  .        native 

may  be  distinguished  as  alternative  contracts,  the  in-  contracts. 
tention  is  that  a  thing  shall  be  done  or  a  sum  of  money 
paid    at   the    election  of  the  person   bound  to  do   or 
pay. 

In  these  cases  the  contract  is  as  fully  performed  by 
the  payment  of  the  money  as  by  the  doing  of  the  act, 
and  therefore  where  the  money  is  paid  or  tendered 
there  is  no  ground  for  interference  by  way  of  specific 
performance  or  injunction. 

§  154.  The  question  to  which  of  the  three  foregoing  intention 
classes  of  contracts  any  particular  one    belongs    is  of  |o™ms  ^ 
course  a  question  of  construction.      In  considering  itgt^^u°°i^^ 
"  the  Courts  must,   in   all   cases,   look  for  their  guide 
to  the  primary  intention  of  the  parties,  as  it  may  be 
gathered  from  the  instrument  upon  the  effect  of  which 
they  are  to  decide,  and  for  that  purpose  to  ascertain 
the  precise  nature  and  object  of  the  obligation."  ^     Con- 
sequently each  case  depends  on  its  own  circumstances, 
but  it  may  be  noticed  that  "  a  Court  of  Equity  is  in 
general  anxious  to  treat  the  penalty  as  being  merely  a 
mode  of  securing  the  due  performance  of  the  act  con- 
tracted to  be  done,  and  not  as  a  sum  of  money  really 


1  33  Beav.  at  p.  328.  articles    by  bond   does    not  import 

2  Bobson  V.    Trevor,  2  P.  Wms.  election ''  :   Boper  v.   Bartholomew, 
191 ;   CMlliner  v.   Chilliner,  2  Ves.  12  Priv.  797. 

Sen.    528 ;    Clarkson    v.    Hdge,   33  ^  Boper  v.   Bartholomew,  12  Pri. 

Beav.  227.    "  The  form  of  marriage  821. 
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intended  to  be  paid ; "  ^  and  that,  "  on  the  other  hand, 
it  is  certainly  open  to  parties  who  are  entering  into 
contracts  to  stipulate  that  on  failure  to  perform  what 
has  been  agreed  to  be  done,  a  fixed  sum  shall  be  paid 
by  way  of  compensation."  ^ 
Aiterna-        S  155.  Qn  this  question  it  is  by  no  means  conclu- 

tive  form     .  ■*■  .         .       .        „ 

not  con-  sive  that  the  contract  may  be  alternative  in  its  form, 
for  nevertheless  the  Court  may  clearly  see  that  it  is 
essentially  a  contract  to  do  one  of  the  alternatives  :  so 
that  where  there  was  a  contract  to  renew  a  certain 
lease,  with  an  addition  of  three  years  to  the  original 
term,  or  to  answer  the  want  thereof  in  damages,  the 
Court  decreed  specific  performance  of  the  lease,  the 
second  alternative  only  expressing  what  the  law  would 
imply.  ^ 

The  S  156.    The    largeness    or    smallness    of    the    sum 

amount  ° 

of  the  named  is  no  reason  for  considering  it  a  mere  penalty, 
^  ■  unless  that  be  the  apparent  intention  :  *  but  where  the 
amount  of  the  penalty  is  small,  as  compared  with  the 
value  of  the  subject  of  the  contract,  it  has  been  con- 
sidered a  reason  for  treating  the  sum  reserved  as  a 
mere  penalty,  and  not  in  the  nature  of  an  alternative 
contract.® 
Sobson\.  §  157.  In  a  case  where  a  man,  being  very  un- 
certain what  estate  he  should  derive  from  his  father 
entered  into  a  bond  in  5,000^.,  on  the  marriage  of  his 
daughter,  to  settle  one-third  of  such  property,  and  the 
contract  so  to  settle  was  recited  in  the  condition  of 
the  bond,  it  was  specifically  performed  in  full,  and 
not  up  to  5,000^.  only.^     "  Such  agreement,"  said  Lord 

>  Per  Lord  Cranworth  in  Sanger  190 ;  Astley  v.  Weldon,  2  Bos.  &  P. 

V.    Great   Western  Railway    Co.,  5  346 ;    French  v.   Macale,   2   Dr.   & 

H.  L.  0.  94 ;  Astley  v.   Weldon,  2  War.  269.     But  see  Burne  v.  Mad- 

Bos.  &  P.  346.  den,  LI.  &  G.  t;  Plunk.  493. 

2  Banger ^.  Great  m,t,ru  Bail-  ,  ^/^.„.^^,,    ^_    ^^.„.^^^,    ^   ^^^_ 
way  Co.,  5  H.  L.  C.  94.  gg^_  528. 

3  Finch    V.    Earl    of    Salisbury, 

Finch,  212.  «  Holson  v.   Trevor,   2  P.   Wms. 

*  Boy  V.  BuJee  of  Beaufort,  2  Atk.      191. 
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Macclesfield/  "  was  not  to  be  the  weaker  but  the 
stronger  for  the  penalty." 

§  158.  The   fact   that   the    benefit   of  the   contract  The  bene- 
would  result  to  one  person  or  flow  in  one  channel,  and  penalty^ 
the  benefit  of  the  sum,  if  paid,  in  another,  is  a  strong  contract 
circumstance  against  considering  the  contract  alterna-  to^y.^"^^ 
tive   in   its   nature :  thus   where,  on    a   marriage,  the  ^^^^^^ 

"  persons. 

husband's  father  gave  a  bond  for  the  payment  of  600Z. 
to  the  wife's  father,  his  executors  or  administrators,  in 
the  penalty  of  1,200Z.  if  he  did  not  convey  certain 
lands  for  the  benefit  of  the  husband  and  wife  and 
their  issue.  Lord  Hardwicke  held  that  the  obligor  was 
not  at  liberty  to  pay  the  600^.,  or  settle  the  lands,  at 
his  election,  but  compelled  the  specific  performance  of 
the  contract  to  settle, — partly  on  the  ground  that  the 
600^.  would  not  have  gone  to  the  benefit  of  the 
husband  and  wife  and  their  issue,  but  of  the  wife's 
father  and  his  representatives,  and  partly  that  the 
lands  to  be  settled  were  worth  much  more  than  600/.^ 

§  159.  Where  the   sum  reserved  is  single,  and  the  Single 

.,,„  .  ...  ..         sum  and 

act  stipulated  lor  or  against  is  m  its  nature  continuing  continu- 
or    recurring,    as,    for    instance,    particular    modes    of  ™^  ^^ ' 
cultivating    a  farm,  the  sum  will  be  considered  as   a 
security  and  not  an  alternative.* 

§  160.  On  the  other  hand,  where  the  sum  or  sums  Sums 
made  payable  vary  in  frequency  of  payment  or  amount 
according  to  the  thing  to  be  done  or  abstained  from, 
the  Courts  have,  in  many  cases,  found  that  the  pay- 
ment is  an  alternative. 

§  161.  In   Woodward  v.    Gyles ^  a  covenant  by  the  i^o<"^- 
defendant  not  to  plough  meadow  land,  and  if  he  did,  to  Qyias. ' 
pay  so  much  an  acre,  was  held  not  to  be  a  fit  case  for 
an  injunction  restraining  the  ploughing:  but  the  exact 

'  2  P.  Wms.  at  p.  192  (6tli  ed.).  s  French  v.  MacaU,  2  Dr.  &  War. 

2  OMlliner    v.    Uhilliner,   2   Ves.  269  ;  and  see  Boiler  v.  Bartholomew, 

Sen.  528 ;    Boper  v.   Bartholomew,  12  Pri.  797. 

12  Pri.  797.  ■>  2  Yarn.  119. 
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form  of  the  covenant  does  not  appear.  "  If,"  said  Lord 
St.  Leonards,^  "  as  in  Woodward  v.  Gyles^  and  Rolfe  v. 
PeteTson,^  there  is  evidence  of  intention  that  the  party 
is  to  be  at  liberty  to  do  the  act  if  he  choose  to  pay  the 
increased  rent,  of  course  the  Court  cannot  interfere, 
because  this  Court  never  interferes  against  the  express 
contract  of  the  parties." 
Rolfe  V.         §  152.  In  Rolfe  V.  Peterson  ^  the  question  was  whether 

Feterson.  ■'  ■■•  _      _ 

the  payment  was  a  penalty  and  so  came  within  the 
doctrine  of  equitable  relief  against  penalties  :  but  of  it 
Lord  Loughborough  said,  in  Hardy  v.  Martin,^  "  That 
was  a  case  of  a  demise  of  land  to  a  lessee  to  do  with 
the  land  as  he  thought  proper :  but  if  he  used  it  one 
way  he  was  to  pay  one  rent  and  if  another  way  another 
rent."  Similarly,  a  covenant  in  a  farm  lease  not  to  do 
certain  things  "  under  an  increased  rent  of,"  &c.,  was 
held  to  give  the  tenant  the  right  to  do  the  act  on 
paying  the  increased  rent,'  and  a  contract  to  renew 
perpetually  "under  a  penalty  of  701."  was  held  alter- 
native.' 
Where  a  *  §  163.  But  where,  in  addition  to  the  increased  rent, 
in  addi-  there  is  a  stipulation  that  the  act  provided  against  shall 
*'°°'  be  a  forfeiture  of  the  covenanter's  interest,  the  sum  is 
held  to  be  a  security  only  and  not  an  alternative  :  and 
consequently  the  Court  would  restrain  the  doing  of  the 
act :  ^  and,  of  course,  the  usual  form  of  lease  giving 
the  lessor  the  right  to  re-enter  and  avoid  the  lease  on 
breach  of  covenant  offers  no  impediment  to  the  enforce- 
ment of  the  covenants  specifically.' 
Where  §  164.  Where  the  contract  would   be   unreasonable 

the  con- 
tract is  1  Frendh  v.  Macah,  2  Dr.  &  War.      rard  v.  O'Reilly,  3  Dr.  &  War.  414. 

284.  ^  Magrane  v.  Archbold,   1   Dow, 

2  2  Vern.  119.  107. 

3  2  Bro.  P.  0.  436.  »  £arref  v.  Blagrave,  5  Ves.  555, 
*  Ibid.  as  explained  by  Lord  St.  Leonards 
5  1  Cox,  26.  in  French  v.  Macule,  2  Dr.  &  War. 
«  Legh  v.  Lillie,  6  H.  &  N.  165 ;      278-9. 

9  W.  K.  55 ;  30  L.  J.  Ex.  25 ;  and  »  Dyke  v.  Taylor,  3  De  G.  P.  &  J. 

see  Burst  v.  Hurst,  4  Ex.  571 ;  Oer-      467. 
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unless  it  gives  an  option  to  the  person  stipulating  to  reason- 
pay  the  sum,  this  will  be  a  strong  circumstance  for  as  an°'^  ^ 
treating  the  contract  as  alternative.     So  where  a  lady,  throne 
administratrix  of  her  husband,    covenanted,    under    a 
penalty  of  70^.,  to  renew  a  sub-lease  as  often  as  she 
obtained  a  renewal  of  the  head-lease,  and  it  appeared 
that  the  fines  on  the  head-lease  were  raised  on  renewal, 
according  to  the  then  value  of  the  property,  so  as  to 
render  her  covenant  unreasonable  except  upon  the  con- 
struction of  its   giving  her  an  option,   the   House  of 
Lords  treated  the  contract  as  alternative.^ 

1  Magrane  v.  Ardibold,  1  Dow,  107. 


CANADIAN  NOTES. 

Penalty  or  Alternative  Mode  of  Performing. 

Upon  a  contract  for  sale  of  an  estate  subject  to  a 
mortgage,-  it  was  stipulated  that  the  vendor  should  exe- 
cute a  bond  to  save  harmless  and  indemnify  the  pur- 
chaser against  the  encumbrance,  and  a  sum  of  £500  by 
way  of  liquidated  damages  for  non-performance  by  either 
was  to  be  paid  to  the  other.  The  Court  held  that  this 
did  not  enable  either  party  to  repudiate  the  contract 
upon  paying  to  the  other  £500,  and  in  a  suit  by  the  vendor 
a  reference  as  to  title  was  directed,  but  without  the  usual 
declarations  that  the  plaintiff  was  entitled  to  specific  per- 
formance, reserving  a  right  on  the  hearing  on  further 
directions  to  refuse  specific  performance  in  the  event 
of  the  vendor's  failing  to  effect,  or  endeavouring  to  effect 
an  arrangement  with  the  mortgagee,  which  the  vendor 
alleged  he  could  make.  It  was  also  held  that  the  fact  of 
the  vendor  being  a  partner  in  a  mercantile  firm  who 
since  the  execution  of  the  contract  had  made  a  composi- 
tion with  their  creditors  Avas  not  such  an  objection  as 
could  prevail  against  the  claim  to  specific  performance. 
Fisken  v.  Wride,  7  Grant's  Ch.  598. 
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CHAPTER    I. 

THE   GENERAL   RULE. 

§  165.  In  considering  the  subject  of  this  chapter  Division 
it  will  be  convenient  to  treat  separately  (I.)  of  the  suwt. 
rules  formerly  applicable  to  suits  for  specific  perform- 
ance in  the  Court  of  Chancery,  and  (II.)  of  the  rules 
now  applicable  to  like  actions  iu  the  High  Court.  It 
is  not  yet  possible  entirely  to  neglect  the  former 
practice,  as  it  will  no  doubt  be  appealed  to  from  time 
to  time  as  assisting  the  Court  under  the  existing  prac- 
tice. 

I.  As  to  the  former  practice  of  the  Court  of  Chancery. 

§166.  The  general  rule  with  regard  to  suits  to  The  gene- 
enforce  contracts  was  that  the  parties  to  the  contract,  stated. 
or  their  representatives,  were  the  necessary  and 
sufficient  parties  to  the  suit — that  all  the  parties  to  the 
contract  should  be  parties  to  the  suit  and  no  one  else.^ 
The  contract  is  what  constitutes  the  rights  and 
regulates  the  liabilities  of  the  parties  :  in  a  stranger 

1  Molev.  Smith,  Jac.  490;  TasJcer  Winchester  v.  Mid-Eants  Baihuay 

V.  Snudl,  3  My.  &  Cr.  83,  69;  Wood  Co.,  L.  E.  5  Bq.  17,  21;  Lumley  v. 

V.   White,  4  My.  &  Or.   460,  483;  Timms,  21  W.  R.  319;    S.   C.  ib. 

Humphreys  v.  Eollis,  Jac.  73;  Pat-  494;  Halifax  Joint  Stock  Banking 

erson  v.  Long,  5  Beav.  186 ;  Peacock  Co.  v.  Sowerly  Bridge   Town  Hall 

V.  Penson,  11  Beav.  355 ;  Bishop  of  Co.,  25  Sol.  Jo.  450 ;  W.  N.  1881, 65. 
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there  is  no  liability  ;  and  against  him,  therefore,  there 
was  no  more  right  to  enforce  specific  performance  in 
Equity  than  to  recover  damages  at  Law/ 
strangera      §  167.  It  made   no  difference,  that  the  stranger  to 

necessary  •    i      i  i 

party  to    the  Contract  might  be  a  necessary  party  to  the  convey- 

ancr^'     ance,  as  a  judgment  creditor,  or  a  legal  or  equitable 

mortgagee,  or  a   person    interested    in   the    equity    of 

Tasker  v.  redemption.^     In  Tasker  v.  Small  ^  the  bill  was  filed  by 

Small.  '-  .  „        ,  .  .  1 

the  purchaser  oi  an  equity  ot  redemption  against  the 
vendors,  and  Phillips,  the  first  mortgagee,  was  made  a 
defendant  on  the  ground  that  he  refused  to  convey 
without  having  competent  authority  for  so  doing. 
Lord  Cottenham,  however,  held  that  the  bill  could  not 
be  maintained  against  him. 
Long  V.         s  168.  Where  the  owner  of  land  contracted  to  grant 

Bowring.  -n-i 

a  lease  to  A.  and  then  mortgaged  the  land  to  B.  .with 
notice  of  the  contract,  and  B.  did  not  dispute  A.'s  right 
to  the  lease,  it  was  held  that  B.  was  not  a  proper  party 
to  a  suit  by  A.  for  specific  performance.* 
Other  §  169.  And  so  where  a  steward  was  made  a  party 

'  as  being  receiver  of  the  rents,  and  having  tlie  title- 
deeds  in  his  possession,  the  bill  was  dismissed  as 
against  him.^  And  in  a  suit  to  enforce  a  contract 
made  by  a  mortgagee  under  a  power  of  sale,  the  mort- 
gagor was  not  a  necessary  party  ;  ^  unless  the  purchaser 

1  Hare  v.  London  &  North  Western      whether  there  was  any  diiference  in 
Bailway,  1  J.  &  H.  252.  that  respect  between  suits  to  rescind 

2  Tasker  v.  Small,  ubi  sup.,  over-  and  suits  to  enforce  contracts,  see 
ruling  S.  0.  6  Sim.  625,  636 ;  of.  Aberaman  Ironworks  v.  WicJeens, 
Sober  v.  Kemp,  6  Ha.  155  (a  mixed  L.  E.  4  Ch.  101,  111,  and  Fenwich 
case  of  specific  performance  and  fore-  v.  Bulman,  L.  E.  9  Eq.  165. 
closure).  See  also  Petre  v.  Dun-  ^  6  Sim.  625;  3  My.  &  Cr.  63. 
combe,  1  Ha.  24  (a  purchaser's  bill),  *  Long  v.  Bowring,  33  Beav.  585, 
and  Lord  LeigJi  v.  Lord  Ashburton,  589. 

11  Beav.  470  (a  vendor's  bill),  from  "  Macnamara  t.  Williams,  6  Ves. 

which    it    appears    that    judgment  143 ;  and  see  Muston  v.  Bradsliaw, 

creditors,    though     not     necessary,  15  Sim.  192 ;  10  Jur.  402. 

might  be  proper,  parties.     See  also  "  Corder  v.  Morgan,  18  Ves.  344  ; 

Oreycoat  Hosp.  v.  Westminster  Imp.  Ford  v.  Heely  (Stuart  V.C.),  3  Jur. 

Comms.,  1  De  G.  &  J.  531 ;  Ball  v.  N.  S.  1116 ;  Clay  v.  Sharp,  18  Ves. 

Laver,  3  Y.  &  C.  Ex.  191.     As  to  346,  n. 
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had  notice  that  the  mortgagor  disputed  the  validity  of 
the  sale.^ 

§170.  In    a  case   before   Shad  well  V.C.,   where  the  Same 
vendor  sold  the  same  property  twice  over  and  the  bill  sow 'twice 
was  brought  by  the  first  purchaser  against  the  vendor  °^^^' 
and  the  second  purchaser,   it  was  dismissed  (without 
costs)  as  against  the  latter,  though  specific  performance 
was  decreed  as  against  the  original  contractor  :  ^  this 
was  aflirmed  by  Lord  Lyndhurst  after  two  arguments  : 
and  Turner  L.J.  laid  down  the  same  doctrine.^ 

§  171.  Again,  where  two  houses  held  under  one  lease  Pur- 
were  sold  in  separate  lots  at  the  same  auction,  and  it  difierent 
Avas  stipulated  that  each  purchaser  should  be  a  party  to  unae/ 
the  other's  assignment,  it  was  held  that  the  purchaser  j^^™® 
of  Lot  2  was  not  a  necessary  party  to  a  suit  to  enforce 
the  contract  with  the  purchaser  of  Lot  1.* 

And  a  bill  by  a  purchaser  for  specific  performance 
could  not  be  sustained  against  parties  to  a  previous 
contract  to  sell  the  same  land  which  the  bill  impeached.' 

§  172.  In  connection  with  the   question  under  con-  Effect  of 
sideration  it  may  be  noticed  that  a    direction    in  an  thaTA.""^ 
order  that  A.  should  convey  included  in  effect  mort-  eo°^ey. 
gagees  and  all  other  necessary  conveying  parties,  and 
the  omission  of  the  words  commonly  inserted,  that  A. 
"  and  all  other  necessary  parties  if  any  "  should  convey, 
was  immaterial." 

§  173.  Where  the  suit  sought  other  relief  than  that  where  the 
in  specific  performance,  though  all  arising  from  a  con-  several 
tract,   the  Court  might  require  the  presence  of  other  °''^^°''' 
parties.     So  where  a  plaintiff"  sought  to  restrain  the 
occupation  of  his  purchaser  and  his  purchaser's  lessees 

1  Anon.,  6  Mad.  10.     See  Jenkins  3  ChadwicJcY.  Maden,  9  Ha.  188. 

V.  Jones,  2  QiEf.  99 ;  Dance  v.  Gold-  4  Paterson  v.  Long,  5  Beav.  186. 


L.  R.  8  Ch.  902.    But  see 

Clay  Y.' Sharp,  18  Ves.  346,  n.  '  ^«  ffoffhton  v.  Moneij,  L.  R.  1 

2  Outts  V.  Thodetj,  1  Coll.  212, 223.  ^1-  ^54,  affirmed  L.  E.  2  Ch.  164. 

See,  too,  Anon.  v.  Walford,  4  Euss.  o  Minton  v.  Kirwood,  L.  R.  3  Ch. 

372.  614. 

F.  G 
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by  asserting  his  right  as  unpaid  vendor,  the  lessees  were 
held  proper  parties.^ 
Tenant  of  §  174.  On  the  Other  hand,  the  general  principle 
under  discussion  was  strongly  illustrated  by  the  case 
of  Robertson  \.  The  Great  Western  Railway  Company,"^ 
The  plaintiff  had  agreed  to  sell  to  the  defendants  a 
piece  of  land,  and  to  buy  up  the  right  then  vested  in 
his  tenant :  the  defendants  having  entered  before  pay- 
ment of  the  purchase-money,  they  were  served  with 
notices  not  to  trespass  on  the  land  both  by  the  plaintiff 
and  his  tenant.  The  plaintiff  then  brought  his  bill 
for  a  specific  performance  and  to  restrain  the  trespass, 
to  which  the  defendants  demurred,  on  the  ground  that 
the  tenant  was  not  a  party.  Shadwell  V.C.  allowed 
the  demurrer ;  but  the  demurrer  was  overruled  by 
Lord  Cottenham  on  the  grounds  that  the  object  of  the 
suit  was  a  specific  performance,  and  that  the  company 
might  be  restrained  from  entering  without  payment  of 
the  purchase-money,  whether  that  entry  did  or  did  not 
affect  the  tenant. 
Persons  §  175.  In  the  Court  of  Chancery  persons  having 
adverfe  adverse  or  inconsistent  rights  in  the  subject-matter  of 
rights.  ^]je  suit  could  not  be  joined  as  plaintiffs  ;  *  nor  could  a 
person  who  had  no  interest  be  joined  as  plaintiff  with 
one  who  had.*  The  importance  of  the  doctrine  of 
misjoinder  was,  however,  diminished  by  the  49th  sec- 
tion of  the  Chancery  Procedure  Act,  1852.^  In  some 
cases,  persons  claiming  adversely  might  be  made 
defendants.* 


•  BisJcop    of  Winchester  v.  Mid-  0.  703 ;  Padwich  v.  Piatt,  11  Beav. 

Rants  Baihuay  Co.,  L.  R.  5  Eq.  17.  503. 

See  Sedgwick  v.  Watford,  &c.  Rail-  *  S.  C,  and  per  Lord  Lyndkurst  in 

way  Co.,  36  L.  J.  Ch.  379  ;  Cosens  King  of  Spain  v.  Machado,  4  Russ. 

V.  Bognor  Railway  Co.,  L.  E.  1  Ch.  240.     See  also  Pearce  v.   Watkins, 

594.  16  Jur.  832. 

2  1  Rail.  C.  459 ;   S.  0.  10  Sim.  ^  i5  &  16  Vict.  c.   86 ;   and  see 

314.  now  infra,  §  192. 

s  Fulham  v.  McCarthy,  1  H.  L.  «  See  in/m,  §  192. 
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§  176.  To  the  general  rule  above  stated  ^  it  will  be  Exoep- 
found  that  many  exceptions  arose :  some  of  these  will  the^ 
be   noticed   in  the  subsequent  chapters  of  this  Part,  ^^i^^^^ 
But  there  are  other  exceptions,  or  apparent  exceptions, 
to  the  strict  rule,  which  may  well  be  stated  here. 

§  177.  One  case  where  the  parties  to  the  original  Novation. 
contract  were  not  those  to  the  suit  was,  where  there 
had  been  a  novation  or  new  contract  substituted  for 
the  original  one  by  the  intervention  of  a  new  person ; 
in  which  case  the  party  in  whose  place  the  new  person 
was  introduced,  being  no  longer  a  party  to  the  con- 
tract, ceased  to  be  a  proper  party  to  the  suit,  and  it 
had  to  be  carried  on  between  the  parties  to  the  new 
contract.  Thus,  where  A.  agrees  to  sell  to  B.,  and, 
before  completion,  B.  contracts  to  sell  to  C,  and  A. 
accepts  C.  as  the  purchaser,  this  may  amount  to  a  new 
contract ;  and  even  where  it  did  not  strictly  do  so,  B. 
might  be  an  unnecessary  party  to  the  suit.^ 

§  178.  One   of    the   most    remarkable    instances    of  Sales  on 
novation  occurs  in  sales  on,  and  is  the  result  of  the  Ex- 
custom  of,  the  Stock  Exchange.     The  vendor's  broker  °  ^°°®" 
sells   shares  to   a  jobber,   the  jobber  sells  to  another 
broker,   or   to   several   brokers   of  several   purchasers, 
and  at  last  the  name  of  the  ultimate  purchaser  of  the 
shares  is  handed  in  by  his  broker  on  the  "  name  day  " 
and  comes  finally  to  the  vendor's  broker ;  the  transfer 
is  made  by  the  original  vendor  to  the  ultimate  pur- 
chaser, and  all  intermediate  sales,  although  they  may 
be  numerous,  are  eliminated,  and  by  novation  the  only 
contract  left  standing  is  between  the  first  vendor  and 
the  last  purchaser,^ 

§  179.  There  are  certain  cases  in  which  A.  contracts  stranger. 

1  Supra,  ^166.  264;    3  My.  &  Or.  773.      See  also 

2  Eolden  v.   Eayn,   1    Mer.   47  ;  infra,  §  1040  et  seq.  as  to  Novation. 
Rail  V.  Zaver,  3  Y.  &  C.  Ex.  191 ;  3  Qgig^  y.  Bristowe,  L.  E.  4  Oh. 
Shaw  V.  Fisher,  5  De  G.  M.  &  G.  3 ;  Hawkins  v.  Maltiy,  L.  E.  4  Ch. 
596.     And   see    Stanley  v.    Chester  200.      And     see-   infra,    Part    VI. 
and  Birkenhead  Bailway  Go.,  9  Sim.  chap.  i. 
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with  B.  for  the  benefit  of  C,  and  C.  can  sue  on  the 

contract.     These  will  be  considered  in  the  next  chapter. 

Interest        §  180.  Another  exception   arose   from  the  existence 

under  p  •  ■         i  i  i  i 

prior  con-  01  an  interest  m  the  estate  bought  or  the  money  paid 
derived  from  a  contract  anterior  to  the  contract  for 
sale.  In  these  cases  the  person  thus  interested  in  the 
fruit  of  the  contract  appears  to  have  been  a  proper 
party  to  the  suit. 

Instances.  §  181.  Therefore  when  A.  had  contracted  to  purchase 
an  estate  from  B.,  having  previously  agreed  with  C.  to 
sell  the  estate  to  him,  and  a  contract  to  that  effect  was 
afterwards  entered  into  between  A.  and  C,  A.  and  C. 
subsequently  brought  a  bill  for  performance  against  B., 
and  it  was  held  by  Knight  Bruce  (then)  Y.C.  that  they 
were  both  proper  parties.^  The  Vice- Chancellor  con- 
sidered that  Tasker  v.  Small  ^  had  little  or  no  applica- 
tion to  the  case  before  him/  and  appears  to  have 
rested  his  decision  on  the  ground  that  both  the  plaintiifs 
had,  at  the  institution  of  the  suit,  an  interest  in  the 
subject-matter  of  it.^  And  from  another  case  it  may  be 
gathered  that  if  A.  contracted  to  purchase  from  B. ,  and 
A.  then  contracted  with  C.  that  B.  should  convey  to 
C,  and  B.  had  notice  thereof,  A.  could  not  enforce  the 
contract  against  B.  without  joining  C.  as  a  party.*  In 
like  manner  a  person  who  by  virtue  of  an  antecedent 
contract  with  the  vendor  claimed  an  interest  in  the 
purchase-money  was  a  proper  party  to  a  suit  for  specific 
performance.  ° 

Eemain-        §  182.  In    cascs    of    contracts    under    powers,    the 

derman.  , .  , .  ^     ,^ 

question  sometimes  arose,  whether  a  contract  entered 
into  by  the  donee  of  the  power  could  be  enforced  by 
or  against  the  remainderman,  the  cases  in  which  he 
could  sue  or  be  sued  being,  of  course,  co- extensive.^ 


'  NeUhorpe  v.  Holgate,! Coll.  203.  *  Anon.  v.  Walford,  4  Russ.  372. 

2  3  My.  &  Or.  63,  supra,  §  167.  '   ^***  Midland  Railway  Co.  v 

Nixon,  1  H.  &  M.  176. 

3  1  Coll.  at  p.  211.  »  See  infra,  §  462. 
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The  rule  by  which  this  question  was  decided  was  that 
the  contract  was  binding  in  those  cases,  and  those 
cases  only,  in  which  it  might  have  been  enforced 
against  the  donee  of  the  power  himself,  independently 
of  any  conduct  on  his  part.^  The  grounds  on  which 
part-performance  by  a  tenant  for  life  will  not  bind 
the  remainderman,  will  be  considered  when  we  come 
to  treat  of  the  principles  of  that  subject.^  It  has 
already  been  noticed*  that  the  jurisdiction  of  Courts 
of  Equity  has,  by  statute,  been  excluded  in  regard  to 
the  enforcement  of  the  contracts  of  a  tenant  in  tail 
against  those  in  remainder.* 

§  183.  In  one  case  vendors,  plaintiffs  to  a  bill  for  objection 

.  „  p  .       ^  ,  r  J 1  precluded 

specinc  periormance  against  a  purchaser  irom  them,  by  piead- 
made  a  sub-purchaser  a  defendant :  and  the  sub-  ^°°' 
purchaser  then  filed  his  bill  against  his  vendor  and 
the  original  vendors  for  specific  performance  :  to  this 
the  original  vendors  objected  that  they  were  not  proper 
parties :  but  it  was  held  that  they  had  precluded 
themselves  from  the  objection  by  the  course  they  had 
pursued.^ 

§  184.  Where    the    circumstances    of  the    case    were  Some 
fitting,   some  might    sue   for    specific    performance    on  sued'on 
behalf  of  all:  ^  thus  the  directors  of  an  unincorporated  Ji/^^^ °* 
joint-stock  company  were  allowed  to  sue  on  a  contract 
to  make  a   lease    to    them  in  trust  for  the  company, 
without  joining   all    the   shareholders.'      But    in   the 
converse  case,  there  was  great  difficulty  in  applying  to 
specific  performance  the  principle  that  some  might  be 
sued  on  behalf  of  all ;  from  the  nature  of  such  suits, 
however,  this  application  of  the  principle  was  not  often 

1  Morgan  v.  Milman,  10  Ha.  279 ;  5  Fenwick  v.  Bulman,  L.  E.  9  Eq. 
S.  0.  3  De  G.  M.  &  G.  24 ;   Lowe      165. 

''■i"'f '  l!f";  %  I  ^f  ;'on/''  "  Fenn  y.   Craig,  3  Y.  &  C.  Ex. 

Afflech  V.  Afflech,  3  Sm.  &  G.  39i.  gift 

2  See  infra,  §  589. 

3  Supra,  Part  I.  chap.  ii.  §  122.  '  Taylor  v.  Salmon,  -i  My.  &  Cr. 

4  3  &  4  Will.  IV.  c.  74,  s.  47.  134- 
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required  for  the  ends  of  justice.     In  one  case,  a  joint- 
stock   company  established  by  an  Act  of  Parliament, 
which  vested  in  them  all  property  then  belonging  to 
them  and  authorised  them  to  bring  actions  in  the  name 
of  their  treasurer,  purchased  an  estate,  with  notice  of 
a  prior  contract  by  the  owner  to  grant  a  lease  of  part : 
on  a  bill  by  this  proposed  lessee  against  the  directors 
and   treasurer,  but  not   the  other  proprietors,  asking 
for  a  specific  performance  of  the  contract.  Grant  M.E. 
said,  that  though  he  could  bind  the  interests  of  parties 
not  before  the  Court,  he  could  not  compel  them  to  do 
an  act,  and  that  the  execution  of  the  lease  by  a  few  on 
behalf  of  all  would  hardly  be  sufficient,   supposing  it 
proper.     He,  however,  gave  the  plaintiffs  all  the  relief 
he  could,  by  enjoining  tbe  treasurer  from  disturbing 
their  possession,  though  he  could  not  compel  specific 
performance  of  the  contract.^ 
Avoiding        §  185.  There    are    a   few    cases    in   which   the  strict 
city  of  ^"  rule,  that  none  but  the  parties  to  a  contract  are  proper 
^"^^  ^"        parties  to  a  suit  for  its  specific  performance,  appears 
to  have  been  relaxed  in  order  to  avoid  multiplicity  of 
suits. 
Lowther        §  186.  To  this  principle  we  may  probably  refer  the 
muntess    case  of  Loiother   v.    Viscountess  of  Andover,'^  where  a 
m^^'     father  entered  into  a  covenant  with  the  trustees  of  his 
daughter's   marriage  settlement  to  endeavour  to  pur- 
chase certain  remainders  in  estates    of  which  he  was 
tenant  for  life,  and,  when  purchased,  to  convey  them 
to  the  uses  of  the  settlement.     The  covenantor  died, 
having  previously  entered  into  a  contract  for  the  pur- 
chase of  the  remainders  :  on  a  bill  filed  by  the  trustees 
of  the  settlement  against  the  vendors,  and   it  would 
seem  also  the  personal  representative  of  the  deceased 

1  Meux  V.   Malthy,   2    Sw.    277.  v.  BuTce  of  Queensbury,  1  Bro.  C.  C. 

And  see  Adair  v.  New  River  Co.,  101 ;  1  Bro.  P.  C.  396. 

11  Ves.4:29;  Att.-Oen.\.  Mayor  and  ^  1  Bro.  0.  0.  396.     As  to  credi- 

Corporation  of  Poole,4:'i&.j.S!,  Gr.n ;  tors  of  a  deceased  vendor  suing,  see 

Pare  v.  Ckgg,  29  Beav.  589;   Cullen  Johnson  v.  Legard,  T.  &  R.  281. 
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covenantor,  specific  performance  was  granted.  In 
another  case,  where  the  Duke  of  Chandos  had  granted 
to  A.  a  lease  of  a  lodge,  and  also  the  deputation  of  a 
keepership  in  Enfield  Chase,  and  A.  assigned,  but  for 
part  of  the  term  only,  to  B.,  B.  was  allowed  to  main- 
tain a  bill  against  the  Duke  and  A.  for  the  rectifica- 
tion of  a  mistake  in  the  original  grant  by  the  Duke, 
and  for  a  new  and  sufficient  grant  by  him.^ 

§  187.  The  same  principle  is  illustrated  by  another  Where 
case,  in  which  a  bill  was  filed  by  a  purchaser  against  sold  was 
trustees  for  sale,  to  enforce  the  specific  performance  of  ^i^ii^^ 
a  contract  for  the  sale  of  lot  A.  :  it  was  resisted  on  the  ^^^Joii^i^g 
ground  that  by  an  arrangement,  to  which  the  plaintiff 
was  a  party,  part  of  that  lot  as  originally  described  was 
taken  from  it  and  given  to  the  adjoining  lot  B.     The 
bill  was  amended  to  put  in  issue  this  averment,  which 
came  out  in  the  answer,  but  without  adding  as  defendant 
the  purchaser  of  lot  B. ;  and  the  Court  held  that  he 
ought  to  have  been  made  a  defendant,  for  otherwise 
the  vendors  would  be  exposed  to  another  suit  from  the 
purchaser  of  lot  B.^ 

§  188.  And  where  there  were  claims  made  by  persons,  Adverse 

,  .  .  .       claimants. 

strangers  to  the  contract,  adversely  to  both  the  parties 
to  it,  they  might  under  some  circumstances  be  made 
defendants  to  a  suit  for  the  performance  of  it.  Thus, 
where  an  assignee  under  an  insolvency  sold  a  reversion- 
ary interest  in  stock  of  the  insolvent,  and  the  purchaser 
was  served  with  notice  not  to  pay  the  purchase-money 
to  the  assignee  by  a  person  claiming  under  a  previous 
assignment  by  the  insolvent  subsequent  to  his  insol- 
vency, a  bill  was  brought  against  the  assignee  and  the 
adverse  claimant,  and  prayed  an  inquiry  into  the  rights 
of  the  latter  :  he  was,  in  the  event,  decreed  to  pay  costs.^ 

1  Jalabert  v.  Duhe  of  Chandos,  1  3  QolUtt  v.   Hover,   \   Coll.    227, 

Eden,  372.  before    Lord     Cottenliam,    and    of. 

Delabere  v.   Norwood,   3    Sw.    144 

3  Mason  v.  Franklin,  1  Y.  &  C.  (annuitants) ;  Wilson  v.  Thomson, 
C.  0.  239.  23  W.  R.  744. 
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Voluntary      §  189.  And  SO,  in  tlie  case  of  purchases  from  a  volun- 

settle- 

ment.  tary  settlor,  where  the  contract  was  sought  to  be 
enforced  by  a  purchaser,  it  seems  to  have  been  proper 
to  make  defendants,  not  only  the  vendor,  but  the 
trustees  of  the  settlement  and  the  persons  beneficially 
interested  under  it  :^ — ^the  question  whether  the  purchaser 
was  entitled  to  have  the  contract  performed  depending 
on  whether  the  previous  settlement  was  or  was  not 
void  against  him,  and  that  being  a  question  which 
could  not  be  tried  in  the  absence  of  those  who  were 
interested  under  the  settlement  alleged  to  be  voluntary. 
"  I  see  no  reason,"  said  Turner  L.J.,^  "why  it  shall 
not  be  tried  in  a  suit  for  specific  performance,  rather 
than  be  made  the  subject  of  a  distinct  and  separate 
suit,  the  more  so  as  it  is  a  question  which  affects  the 
validity  no  less  than  the  performance  of  the  contract." 

Muitifa-  §  190.  Where  the  several  purchasers  of  several  lots 
had  been  joined  as  defendants  in  one  suit,  a  demurrer 
for  multifariousness  was  repeatedly  allowed.^  "  Sup- 
pose," said  Lord  Kenyon  M.R.,  *  "an  estate  is  sold  in 
lots  to  difi"erent  persons,  a  plaintiff  could  not  include 
them  all  in  one  bill  for  a  specific  performance,  for  each 
party's  case  would  be  distinct  and  would  depend  upon 
its  own  peculiar  circumstances  :  and  there  must  have 
been  a  distinct  bill  upon  each  contract." 

And  a  bill  by  several  purchasers  against  one  vendor 
would  have  been  equally  multifarious.^ 

Several  §  191.  But  in  oue  casc  in  which  there  had  been 
several  sales  of  a  like  kind,  and  several  purchasers  joined 


riousness. 


contracts 
in  one 
suit. 


1  Eolford  V.  Holford,  1   Cli.  Ca.  My.   &  Or.  117;   Brookes  v.   Lord 

217 ;    Buchle  v.    Mitchell,  18    Ves.  Whitworth,  1  Mad.  86 ;    Turner  v. 

100  ;   Willais  v.  Bushj,  5  Beav.  193 ;  BoUnson,  1  S.  &  S.  313 ;  Inman  v. 

Lister  V.  Turner,  5  Ha.  281 ;  Baking  Wearing,  3  De  G.  &  Sm.  729. 

y   Whimper,  26 ^e.y.  568.  ,  ^^                  ^    ^^^.^^^_  ^  ^.^^^_ 

'■  In  Townend  v.  Tolcer,  L.  B.  1 


677. 
Att.-Oen.  Y.  Mayor,  &c.  of  Boole,  4      Sim.  416. 


Oil.  457. 

3  Rayner  v.  Julian,  2  Dick.  677 ;  ^  See    Hudson    v.   Maddison,   12 
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as  plaintiffs,  and  the  difficulty  in  completing  the  sale 
arose  from  the  same  cause  in  each  case,  and  the  persons 
interested  in  the  estate  made  no  objection  for  multi- 
fariousness, the  Court  decreed  specific  performance  of 
the  diff'erent  contracts  in  one  suit/ 

And  where  the  purchaser  had  entered  into  two 
separate  but  simultaneous  contracts  (for  the  purchase 
of  freeholds  and  leaseholds)  with  the  same  vendor,  and 
the  investigations  of  the  two  titles  had  gone  on  con- 
currently, Kindersley  V.C  considered  that  the  vendor 
was  right  in  making  both  contracts  the  subjects  of  one 
suit  for  specific  performance.^ 

II.  As  regards  the  practice  of  the  High  Court. 
§  192.  No   doubt  the  general  rule  still  is  and  will  The 

1  -,  I  .  -,  -,      general 

continue  to  be  that  the  parties  to  the  contract  are  the  rule. 
necessary  and  sufficient  parties  to  the  action  :  for  that 
is  a  rule  of  convenience  and  good  sense. 

But  the  fact  that  persons  may  be  joined  as  plaintiffs  Provisions 
whose    claims    are  alternative,   or  some    of  whom  are  Rules  of 
found  to  have  no  interest  in  the  litigation,  or  that  a  to  paruL. 
defendant   is   not   interested  in  all  the  relief  claimed, 
now  furnishes  no  defence :  ^  and  the  plaintiff  may  unite 
in  the  same  action,  and  in  the  same  statement  of  claim, 
several  causes  of  action,  subject  to  a  power  in  the  Court 
or  Judge  to  direct  separate  trials  of  any  of  such  causes 
of  action.*     Further,  the  Court  or  a  Judge  may  at  any 
stage  of  the  proceedings  order  the  name  of  any  party, 
plaintifi"  or  defendant,  who  ought  to  have  been  joined, 
or  whose  presence  before  the  Court  may  be  necessary, 

1  Eargr eaves  v.    Wright,  10   Ha.  Consider   Turner  v.  May,  32  L.  T. 

Appx.    56.     In   this   case    the   bill  56. 

was  originally  filed   by  two  of  the  2  jjo^^^  ^_  p^^j^  28  L.  J.  Ch.  at 

purchasers  on  iehalf  of  themselves  p_  5gg_ 
and  the  other  purchasers,   and   the 

Court     (Turner     V.C.)    refused    to  '  ^-   ^-    ^-   O'-^-    ^^I"   "■   ^'   *• 

entertain  the  suit  in  that  form,  but  C^"  ^°^  ^-  ^"'•^^'■'  ^  Cb-  D-  379. 
gave   liberty   to   amend    by  adding  *  E.  S.  C.  Ord.  XVIII.  r.  1.     See 

other     purchasers     as     co-plaintiffs.  Flower  v.  Butter,  15  Ch.  D.  665. 
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in  order  to  enable  the  Court  effectually  and  completely 
to  adjudicate  upon  and  settle  all  the  questions  involved 
in  the  action,  to  be  added.^ 
^j°™*er.  §  193_  The  existing  procedure  by  way  of  counter- 
claim affords  in  some  cases  a  mode  in  which,  in  a  proper 
case,  a  person  who  was  not  a  party  to  the  original  action 
may  be  brought  in  to  the  proceedings. 

Thus,  where  second  mortgagees  brought  an  action 
against  first  mortgagee,  who  had  contracted  to  sell  the 
mortgaged  property  under  his  power  of  sale,  claiming 
to  have  the  sale  completed  and  the  sale  moneys  applied 
in  satisfaction  of  the  mortgages,  and  the  defendant 
delivered  a  counter-claim,  to  which  he  made  the  pur- 
chaser a  co-defendant  with  the  original  plaintiffs,  alleg- 
ing that  the  concurrence  of  the  latter  in  the  sale  was  a 
term  of  the  contract,  and  claiming  specific  performance  ; 
Hall  V.O.  held  that  the  purchaser  was  properly  made  a 
party  to  the  counter-claim.^ 
EccUsias.  §  194.  In  EccUsiastical  Commissioners  v.  Pinney^ 
Gommis-  where  a  contract  for  sale  of  glebe  lands  had  been  entered 
PimeyJ'  ijito  by  a  vicar  with  the  approval  of  the  Ecclesiastical 
Commissioners,  who  were  made  parties  to  the  contract, 
it  was  held  by  the  Court  of  Appeal  that  the  Commis- 
sioners, in  virtue  of  their  statutory  duty  to  see  to  the 
purchase-money  being  obtained  and  secured,  had  a  right 
to  sue,  if  not  for  specific  performance,  at  least  for  enforce- 
ment of  a  vendor's  lien  for  unpaid  purchase-money. 
Regi^-  I  -^Q^    jji  actions  for  the  specific  performance  of  con- 

land.  tracts  relating  to  land  or  a  charge  registered  under 
the  Land  Transfer  Act,  1875,  the  Court  has  a  special 
statutory  power  of  bringing  into  the  action  any  persons 
who  have  registered  estates  or  rights  in  such  land  or 
charge.* 

1  B.  S.  C.  Ord.  XVI.  v.  11.    See      2  Oh.  736. 

Long  V.  CrossUy,  13  Ch.  D.  388.  *  38  &  39  Vict.  c.  87,  s.  93,  infra, 

2  Dear  v.  Sworder,  4  Ch.  D.  476.  §§  897,  1142.      As  to  the  costs  of 

3  [1899]  1  Ch.  99.     And  see  S.  C.  parties  so  appearing,  see  sect.  94  of 
[1899]    2    Ch.    729,    735;     [1900]  the  same  Act. 
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CHAPTER  11. 

STRANGERS   TO    THE    CONTRACT. 

§  196.  Can  a  stranger  to  the  contract  sue,  or  be  sued,  Division 

o        • ,  r-  ri  oi  the 

lor  its  pertormance  ?  subject. 

It  will  be  convenient  to  consider  the  two  branches  of 
this  question  separately. 

I.  As  to  a  stranger  suing. 

§  197.  It  is  a  general  principle  both  at  Common  Law  Generally 
and  in  Equity,  that  a  stranger  to  the  contract  cannot  cannot 
sue  on  it ;  and  this  is  not  varied  by  the  mere  fact  that  ^^^' 
the  stranger  takes  a  benefit  under  it.^ 

§  198.  Thus  in  a  case,  where  protracted  litigation  instance. 
had  been  undertaken  by  A.  for  the  recovery  of  an  estate, 
and  in  the  course  of  these  proceedings  A.  became  greatly 
indebted  to  his  solicitor,  and,  by  a  contract  between  A. 
and  his  brother  B.,  A.  agreed  to  relinquish  his  interest 
in  the  estate  to  B.,  in  consideration  of  B.'s  undertaking 
to  pay  the  costs  already  incurred  with  interest,  it  was 
held  ^  that  the  solicitor,  being  no  party  to  the  contract, 

1  Crow  V.  Sogers,  1  Str.  592 ;  Ex  v.  Hawkins,  3  H.  &  C.  677.     The 

parte  Feele,  6^65.602,  604=;  Ex  parte  dicta   of  Eyre   C.J.  in   Fellmahers' 

Williams,    Buck,    13 ;    Berkeley  v.  Co.  v.  Davis,  1  B.  &  P.  102,  and  of 

Hardy,  5  B.  &  C.  355 ;  Lord  South-  Buller   J.   in  Ms  K  P.   p.  134,  do 

ampton  v.  Brown,  6  B.  &  0.  718 ;  not  appear  to  be  law.    The  Scottish 

per    Lord    Langdale    M.R.   in   Col-  law  differs   from   ours  in   this  par- 

year  v.    Countess    of  Mulgrave,    2  ticular,  recognising  the  y«s  jMcesitom 

Ke.    98 ;    per    Cotton    L.J.  in  Re  tertio.    Stair,  Inst.  B.  i.  t.  10,  s.  5. 

lyAngihau,   15   Ch.   D.   at  p.  242;  2  j^f^gg   y_  Bairibrigge,   18   Beav. 

Hill  V.  Gomme,  5  My.  &  Cr.  250,  478,  482 ;  S.  C.  on  appeal,  6  De  G. 

256 ;    Chesterfield,  &c.   Colliery   Co.  M.  &  G.  292. 
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and  having  given  no  consideration  for  it,  could  derive 
no  benefit  under  it  capable  of  being  enforced  by  him. 
Apparent       §  199.  There  are,   however,  several  apparent  excep- 
tions from  tions  from  this  principle. 

i^CeTtui  §  ^^^-  "^^^^  (^•)  *^^^'®  ™^y  ^®  ^^^^^  ^^  which,  where 
que  trust  A.  has  as  a  trustee  for  B.  contracted  with  C,  B.  may  be 
tractor,  entitled  to  sue  both  C.  and  A.  for  performance  of  the 
contract.  The  case  of  Touche  v.  Metropolitan  Railway 
Warehousing  Co}  is  a  case  of  this  sort.  So,  too,  in 
Murray  v.  Flavell,^  a  widow  who  was  the  cestui  que 
trust  of  a  trust  created  by  partnership  articles  was 
allowed  to  sue  upon  them. 
ii.  Agency.  §  201.  (ii.)  There  are  cases  of  agency  which  may 
wear  the  aspect  of  exceptions  from  the  rule.  In  Hooh  v. 
Kinnear  ^  the  two  defendants  were  tenants  in  common 
of  certain  lands  and  the  defendant  Kinnear  having 
been  tenant  of  the  defendant  Philips'  moiety,  and  in 
arrear  to  him  for  the  rent,  agreed  with  Philips  to 
execute  to  the  plaintiff  such  lease  of  the  entire  pre- 
mises as  Philips  and  the  plaintiff  should  agree  upon, 
and  that  all  the  rent  should  be  paid  to  Philips  till  the 
arrears  due  to  him  were  satisfied  :  the  plaintiff  was  no 
party  to  the  contract  :  Philips  entered  into  another 
contract  with  the  plaintiff  for  a  lease  of  the  premises 
to  the  plaintiff  at  30^.  per  annum,  and  executed  a  lease 
of  his  moiety  at  15^.  per  annum  :  the  defendant  de- 
clined to  do  the  same  in  respect  of  his  moiety  :  and  it 
was  objected  that  the  plaintiff  as  a  stranger  could  not 
sue :  but  Lord  Hardwicke  overruled  the  objection,  on 
the  ground  that  Philips  might  be  taken  as  the  agent 
of  the  plaintiff  in  the  contract  with  Kinnear,  and  com- 
pared it  to  the  case  of  stewards  entering  into  contracts, 
and  their  masters  enforcing  them. 

1  L.  R.  6  Ch.  671.     Cf.  Ee  Em-  Pneumatic  Tyre  Co.,  [1901]   1  Cli. 

press   Engineering   Co.,  16   Ch.   D.  196;    [1902]   1   Oh.   146;   Kelly  v. 

125 ;  Gandy  v.   Gandy,  30  Ch.  D.  Larkin,  [1910]  2  I.  E.  550. 
57 ;  Clarke  v.  Birley,  41  Ch.  D.  422 ;  ^  25  Ch.  D.  89. 

Bagot  Pneumatic  Tyre  Co.  v.  Clipper  s  3  Sw.  417,  n. 
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§202.   (iii.)    There    are    cases    of    persons    claiming  iii.  Exe- 

benefits  under  deeds  who  are  not  parties  to  the  deeds/  contracts. 

of  persons  suing  for  the    execution    of  the  trusts    of 

marriage    settlements    who    are   not    parties    to    such 

settlements,^   and    of    proceedings   by   children   under 

contracts  antecedent  to  the  marriages  of  which  they 

are  the  issue.     But  these  either  refer  to  executed  and 

not  to  executory  contracts,  or  attract  the  jurisdiction 

of  the  Court  on  grounds  other  than  that  of  the  specific 

performance  of  contracts  resting  m  fieri. 

§  203.  (iv. )  There   is   a   class   of    cases   where    the  i'v-  Near 
„  .  relation- 

nearness   of  relationship  of  one  party  to   the  contract  ship. 

with  the  party  to  be  benefited  by  it  was  formerly 
supposed  to  give  to  the  latter  the  benefit  of  the 
consideration  and  a  right  to  sue  on  the  contract.  The 
Physician's  case^  was  the  leading  authority  on  this 
point :  there  A.  made  a  promise  ito  his  physician,  that, 
if  he  would  efiect  a  certain  cure,  he  would  pay  a  sum 
of  money  to  the  physician's  daughter ;  and  it  was  held 
that  she  might  sue.  In  another  case,  in  assumpsit  the 
plaintiffs  who  were  husband  and  wife,  declared  that 
the  wife's  father,  being  seised  of  lands  which  had  sub- 
sequently descended  to  the  defendant,  was  about  to 
fell  1,000/.  worth  of  timber  to  raise  a  portion  for  his 
said  daughter ;  and  the  defendant  promised  the  father 
that,  if  he  would  forbear  to  fell  the  timber,  he  would 
pay  the  daughter  1,000/.  A  verdict  was  found  for  the 
plaintifis  ;  but  it  was  moved,  in  arrest  of  judgment, 
that  the  father  alone  could  have  brought  the  action, 
but  not  the  husband  and  wife  :  but  after  two  aro-u- 
ments,  the  objection  was  overruled  on  the  ground  of 
the  nearness  of  relationship.*  But  these  cases  were  in 
the  year  1861  considered  and  deliberately  disapproved 

1  8  &  9  Vict.  c.  106,  s.  5.  *  Button  v.  Pool,  1  Ventr.   318, 

2  Cf.    Re    WAngihau,  15   Ch.  D.      ^^2'  ^  ^^^-  ^10,  affirmed  in  Cam. 
228,  242,  and  sjtpm,  §  116.  ^'^^-    '^-    ^*y™-     302;    per    Lord 

Mansfield  C.J.  in  Martyn  v.  Eind, 

3  Cited  1  Ventr.  6.  Cowp.  413. 
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by  the  Court  of  Queen's  Bench,  and  can  no  longer  be 
considered  law/ 
y.  Change  §  204.  (v.)  It  seems  that  an  exception  from  the 
dition  of  general  principle,  that  a  stranger  even  though  taking  a 
benefit  under  a  contract  cannot  sue  on  it,  may  arise 
in  cases  where  the  contract  is  of  such  a  nature  and  has 
been  so  far  acted  upon  as  to  change  the  condition  in 
life  of  the  stranger,  and  to  raise  in  him  reasonable 
expectations  grounded  on  the  contract.  Such  a  case 
might  be  presented  by  a  contract  between  A.,  a  rich 
man,  and  B.,  a  poor  one,  that  A.  should  take  B.'s  child, 
bring  him  up  as  a  gentleman,  and  leave  him  certain 
property,  and  a  part-performance  of  this  on  A.'s  part. 
But  here,  any  right  which  the  child  of  B.  might  have 
to  insist  on  the  contract  is  derived,  not  from  the  con- 
tract alone,  but  from  the  conduct  of  A.  in  pursuance  of 
it,  and  the  wrong  which  the  child  would  sustain,  if  the 
contract  were  carried  out  in  part  and  not  in  whole. 
For  no  such  Equity  would  exist  where  the  contract 
remained  entirely  in  abeyance.^ 

II.  As  to  a  stranger  being  sued. 

Generally      §  205.  Generally  a  stranger  to  the  contract  is  not 
ca^nnot^be  a  proper  defendant  to  an  action  for  enforcing  it.^     But 
^^^^'        this  general  rule  is  subject  to  exceptions. 
Excep-  §  206.  If  a  stranger  to  the  contract  gets  possession 

getspos-  of  the  subject-matter  of  the  contract  with  notice  of  it, 
sui^6ct-°  he  is  or  may  be  liable  to  be  made  a  party  to  an  action 

matter 

with  '  Tweedle  v.  Athinson,  1  Best  &  176.      The    case    may  be    different 

notice.        gjjj_  393_  where  the   action   is   for  rescission. 

_ .  „     _  See  Aberaman  Ironworks  v.  Wickens, 

^  EilU.  Gomme,  1  Beav.  540 ;  5  l.  E.  4  Ch.  101,  111,  explained  by 

My.  &  0.  250;  Lyons  v.  BhnUn,  Cozens-Hardy  J.  in  Fleming  y.  Loe. 

J^*'-  2*^-  [1901]  2  Ch.  594,  597  (counter-claim 

3  See  supra,  §§  166,  192,  and  per  for  money  had  and  received,  on  total 

Stuart  V.C.  in  Bishop  of  Winchester  failure  of  consideration)  ;  reversed  on 

V.  Mid-Hants  Bailway  Co.,  L.  E.  5  the  facts,  [1902]  2  Ch.  359 ;  in  D.  P., 

Eq.   at   p.   21,   and   West  Midland  [1904]  W.  N.  44;  73  L.  J.  Ch.  826, 

Bailway  Co.  v.  Nixon,  1  H.  &  M.  sub  nom.  Machnsich  v.  Fleming. 
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for  specific  performance  of  the  contract  upon  the 
equitable  ground  of  his  conscience  being  affected  by 
the  notice. 

§  207.  Thus  where  S.  contracted  with  P.  for  the  instance. 
sale  to  him  of  an  estate  and  afterwards  conveyed  it  to 
C,  who,  at  the  time  of  the  conveyance,  had  notice  of 
P.'s  contract ;  on  a  bill  filed  by  P.  against  S.  and  C. 
for  the  enforcement  of  the  contract  between  S.  and  P., 
Wigram  V.C.  decreed  specific  performance  of  that 
contract,  ordered  all  necessary  parties  to  convey  the 
estate  to  P.,  and  gave  the  plaintiff  costs  against  both 
S.  and  C.i 

§  208.  Again,    a    stranger   to    the   contract   may  so  stranger 

T?  -i-i  •  1    •         ,  claiming 

mix  himseli  up  with  it  by  setting  up  a  claim  to  some  benefit 
benefit  resulting  from  it,  as  to  render  himself  liable  to  l^l^  l^f 
be  made  a  party  to  proceedings  for  the  enforcement  contract. 
of  the   contract ;  as,  for  instance,  by  claiming   to    be 
interested   in    the  purchase-money  under  an  arrange- 
ment antecedent  to  the  contract.^ 

§  209.  In  some  cases  where  a  portion  of  the  relief  where 
claimed  might  affect  the  person  in  actual  possession  of  the  relief 
the  property,    that   person   may    properly  be   made  a  ^q^^^ 
party  to  an  action  for  the  specific  performance  of  the  Person  m 
contract ;  as  for  instance,  where  the  purchasers,  a  rail-  sion. 
way   company,    being  in   possession  of  the   land  con- 
tracted to  be  purchased  leased  it  to  another  railway 
company,   who  opened  and  worked  a  railway  over  it, 
and  the  unpaid  vendors  filed  their  bill  against  both 
companies  for  performance  of  the  contract,  declaration 
of  the  vendors'  lien,  and  the  appointment  of  a  receiver.^ 

1  Fatter  v.  Sanders,  6  Ha.  1 ;  cf.  where  the  interest  claimed  was 
Daniels  v.  Davison,  17  Ves.  433 ;  created  subsequently  to  the  con- 
Eolmes  v.  Powell,  8  De  G.  M.  &  G.  tract,  and  cf.  Aberaman  Ironworks 
572;  and  dislmgaish.  LeutyY.  Hillas,  v.  Wickens,  L.  R.  4  Ch.  101 ;  Wilson 
2  De  G.  &  J.  110 ;  Fenwich  v.  Bui-  v.  Thomson,  23  W.  R.  744. 

man,  L.  R.  9  Eq.  165.  ^  Bishop  of  Winchester  v.   Mid- 

2  West  Midland  Bailway  Co.  v.  Hants  Bailway  Co.,  L.  R.  5  Eq.  17. 
Nixon,  1  H.  &  M.  176.  Consider  Cf.  Churchill  y.  Salisbury  and  Dorset 
Muston  V.  Bradshaw,  15  Sim.  192,  Bailway  Co.,  23  W.  R.  534,  894. 
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"  Ordinarily,"  said  Stuart  V.C./  "  a  person  not  being 
a  party  to  the  contract  ought  not  to  be  brought  before 
the  Court.     But  it   is   otherwise  where   possession   is 
sought  by  the  bill,  and  the  person  in  possession  will 
be   affected   by    the    decree.       Therefore   the    South- 
western  Company   [the   lessees]   have   been   properly 
brought  here." 
Exception     §  210.  Lastly,   there   are    provisions   in    the   Land 
statubory  Transfer  Act,   1875,^  by  virtue  of  which  strangers  to 
visions,     the  contract  may,  in  certain  cases,  be  brought  into  the 
position  of  defendants  to  an   action  for  enforcing  its 
specific  performance. 

1  L.  B.  5  Eq.  at  p.  21.  ''  See  §§  195,  897,  1142. 
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DEATH  OP  A  PARTY  TO  THE  CONTRACT. 


§  211.  The  general  rule,  that  parties  to  the  con-  Death  of 
tract  must  alone  be  parties  to  the  action,  is  further  ^  ^^^^^' 
modified  by  certain  circumstances,  one  of  which, 
namely,  the  death  of  a  party  to  the  contract,  will  now 
be  considered.  By  this  circumstance,  with  an  excep- 
tion to  be  mentioned  hereafter,^  the  obligation  to 
perform,  and  the  right  to  call  for  the  performance  ^  of, 
the  contract  devolve  on  the  representatives  of  the  party 
dying. 

§  212.  If    the    vendor    of    real    estate    die    before  Death  of 
completion,  the  contract   may  be   enforced   either  by 
the  purchaser  ^  or  by  the  personal  representatives  *  or 
representative  of  the  vendor ;  ^  but  in  both  cases  the 


vendor. 


1  See  infra,  §  221. 

^  See,  for  instance,  Ingle  v. 
Vaughan  Jenkins,  [1900]  2  Ch.  368, 
■where  the  executor  of  a  person  who 
had  contracted  with  a  tenant  for  life 
for  a  lease  obtained  a  judgment  for 
specific  performance  against  the  re- 
mainderman. 

s  Hinton  v.  Einton,  2  Ves.  Sen. 
631 ;  Barher  v.  Hill,  2  Kep.  in  Ch. 
218. 

*  Note  that  under  the  Land 
Transfer  Act,  1897,  the  real  estate 
of  a  testator,  who  appoints  execu- 
tors, generally  vests  (not  only  in 
those  who  prove,  but)  in  all  of  them 
(-Be  Pawley  and  London  and  Pro- 
vincial Bank,  [1900]  1  Ch.  58;  cf. 

E. 


however,  per  North  J.  in  John  v. 
Johi,  [1898]  2  Ch.  at  p.  576).  But 
where  one  body  of  executors  is 
appointed  for  a  testator's  English 
property,  and  another  for  his  colonial 
property,  the  English  real  estate  vests 
in  the  former  body  exclusively  (Be 
Cohen's  Executors  and  London 
Gounty  Council,  [1902]  1  Ch.  187; 
71  L.  J.  Ch.  164).  An  equitable 
estate  in  copyholds  devolves,  upon 
the  death  of  the  owner,  on  his 
personal  representative  (Be  Somer- 
ville  and  Turner's  Contract,  [1903] 
2  Ch.  583). 

5  Baden  v.  Countess  of  Pembroke, 
2  Vern.  212. 

H 
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heir '  or  devise  ^  must  be  a  party,  as  having  an  interest 
in  disputing  the  contract  :  and  it  makes  no  difference 
that  the  legal  estate  is  outstanding  in  a  trustee.^  As 
a  purchaser  has  no  right  to  insist  on  having  the  will 
proved  against  the  heir,  he  is  not  a  necessary  party 
where  there  are  devisees  of  the  estate  in  question.* 

The  foregoing  rules  as  to  parties  to  an  action 
remain,  it  is  conceived,  unaltered  by  the  Land  Transfer 
Act,  1897  (60  &  61  Vict.  c.  65),  ss.  1—3. 
Aorisgs  §  ^^^-  Formerly,  where  the  vendor's  heir  was  an 
ss.  26,  31.  infant,  a  difficulty  arose,  owing  to  the  inability  of  the 
infant  to  convey  ;  ^  but  this  difficulty  has  been  overcome 
by  legislation.  First,  by  virtue  of  the  26th  section 
of  the  Trustee  Act,  1893,  where  a  trustee  entitled  to 
or  possessed  of  any  land  is  an  infant,  the  High  Court 
may  make  an  order  vesting  the  land  in  any  person 
entitled  to  require  a  conveyance  of  the  land  in  any 
such  manner  and  for  any  such  estate  as  the  Court  shall 
direct;"  and  under  the  31st  section  of  the  same  Act, 
the  Court  may,  where  a  judgment  is  given  for  the 
specific  performance  of  a  contract  concerning  any 
land,  declare  that  any  of  the  parties  to  the  action  are 
trustees  of  the  land  or  any  part  of  it,  and  therefore 
may  make  a  vesting  order  relating  to  the  rights  of 
those  persons,  as  if  they  had  been  trustees.  It  was  held 
under  the  corresponding  (but  now  repealed)  sections  of 

'■  Roberts  v.  Marchant,  1  Ha.  547 ;  1  Ph.  370.     Distinguish   Fowler  y. 

S.  0.  1  Ph.  370 ;  Lacon  v.  Mertins,  Lightburne,  11  Ir.  Oh.  E.  495,  500. 
3  Atk.  1 ;  Hoddel  v.  Pugh,  33  Beav.  *  Harris  v.  Inghdew,  3  P.  Wms. 

489  (costs) ;  of.  Longinotfo  v.  Morss,  91 ;  Cotton  v.  Wilson,  id.  190 ;  Wake- 

26  L.  T.  828  (lease).  mara  v.  Countess  of  Rutland,  3  Ves. 

2  Oalton  V.  JEmuss,  1  Coll.  243;  233;  Morrison  v.  Arnold,  19  Ves. 
Hale  V.  Bushill,  35  Beav.  343 ;  Pur-  670 ;  Beales  v.  Lord  Rokeby,  2  Mad. 
ser  V.  Darby,  4  K.  &  J.  41  (costs).  227. 

See,  too,  London  and  South  Western  ^  Bullock  v.  Bullock,  1  J.  &  W. 

Railway  Co.  v.  Bridger,  12  W.  R.  603. 

948.     As  to  the  cestuis  que  trust  of  "  Of.  Re  Howard,  5  De  Q-.  &  Sm. 

real  estate  devised  in  trust,  see  R.  S.  435.     As  to  the  costs  of  the  infant 

0.  Ord.  XVI.  r.  8.  heir,    see    Barker    v.    Venables,    13 

3  Roberts  v.  Marchant,  1  Ha.  547 ;  W.  R.  803. 
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the  Trustee  Act,  1850,  that  where  the  contract  was 
merely  executory,  the  Court  could  not,  on  petition 
only,  declare  the  heir  of  the  vendor  a  trustee  for  the 
purchaser,"^  but  that  it  could  do  so  where,  during  the 
vendor's  life,  the  contract  had  been  executed  by  pay- 
ment of  the  purchase-money  and  the  execution  of  a 
formal  covenant  to  surrender.^  Secondly,  it  has  been  Convey- 
enacted,  by  the  4  th  section  of  the  Conveyancing  and  &c.  Act, 
Law  of  Property  Act,  1881,  that  where  at  the  death  '^'  ' 
of  any  person  dying  after  the  commencement  of  that 
Act  there  is  subsisting  a  contract,  enforceable  against 
his  heir  or  devisee,  for  the  sale  of  the  fee  simple  or 
other  freehold  interest,  descendible  to  his  heirs  general, 
in  any  land,  his  personal  representatives  ^  shall,  by 
virtue  of  that  Act,  have  power  to  convey  the  land,  for 
all  the  estate  and  interest  vested  in  him  at  his  death, 
in  any  manner  proper  for  giving  effect  to  the  contract ; 
and  the  section  goes  on  to  provide  that  a  conveyance 
made  under  it  shall  not  affect  the  beneficial  rights  of 
any  person  claiming  under  any  testamentary  disposi- 
tion or  as  heir  or  next  of  kin  of  a  testator  or  intestate. 
Where  there  is  no  dispute  or  doubt  about  the  validity 
of  the  contract,  and  the  vendor's  heir  or  devisee  is  an 
infant,  this  section  appears  to  afford  a  convenient 
means  of  conveying  the  legal  estate  to  the  purchaser 
without  resort  to  the  Court. 

§  214.  Where  the  vendor  leaves  a  widow,  who,  but  Widow. 
for    the    contract,   would    be    entitled    to    dower*   or 

1  Ee  Carpenter,  Kay,  418 ;  Re  "  Sc.  under  the  Dower  Act,  1833 
GolUng,  32  Cli.  D.  333  (more  fully      (3  &  4  Will.  IV.   c.   105),  which 

reported  54  L.  T.  809),  disapprovins  1  j.     xi,    j  •  1  j.      ,     •  1 

/_    _  T    T.   ..  /V,     „„  regulates  the  dower-riehts  of  widows 

of  Be  Lowry,  L.  R.  15  Eq.  78. 

2  Re  Cuming,  L.  R.  5  Ch.  72.  "tarried  since  the  1st  of  January, 
See,  too,  Be  Beaufort's  Will,  [1898]  1834.  The  5th  section  of  the  Act 
W.  N.  148.  enacts  that  all  contracts  to  which  a 

3  As   to  the  powers  of  personal  deceased  husband's  land  is  subject 

representatives     under     the     Land  -.ni        i-j      -,    a-    ,     ■,           ■    ,. 

_        .       .    ,     , „  shall  be  valid  and  effectual  as  asamst 

Transfer  Act,  1897,  see  sect.  2  of 

that  Act  ^^^  "S^*  °^  ^^^  widow  to  dower. 
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freebench,  the  contract  may  be   enforced  against  her, 

and  she  must  be  a  party.  ^ 

Contract       §  215.  Where  a  binding  contract  has  been  made  by  a 

byoredi-   vendor  who  subsequently  dies,  it  would  seem  that,  if 

the  executors  decline  to  enforce  the  performance,  or  to 

compel  the  purchaser  to  do  so,  an  action  may  be  brought 

for  the  purpose  of  executing  the  contract  by  the  creditors 

of  the  deceased  vendor  against  the  executors  and  heir 

of  the  vendor  and  the  purchaser.^ 

Exe-  R  216.   In  a  case^  where  executors  of  a  vendor  of 

cutors  " 

suing  leaseholds  to  a  railway  company  filed  their  bill  for 
probate.  Specific  performance,  alleging  (truly)  that  they  had  not 
proved  the  will,  but  before  the  hearing  of  an  interlocu- 
tory motion  to  restrain  the  company  from  continuing 
in  possession,  the  probate  had  been  obtained,  it  was 
held  that  the  defendants  could  not  resist  the  motion  on 
the  ground  of  the  bill's  being  demurrable. 
Death  of       s  217.    If  the   purchaser   of  realty  die  before  com- 

puronaser.        j  x  j 

pletion,  the  contract  may  be  enforced  either  by  the 
vendor  against  the  personal  representative  and  the  heir 
or  devisee  of  the  purchaser,  or  by  the  heir  or  devisee, 
joining  the  personal  representative  as  a  co-plaintiff  or 
making  him  a  defendant,  against  the  vendor :  the  per- 
sonal representative  being  a  party  as  having  an  interest 
in  disputing  the  contract,  and  being  the  hand  to  pay 
the  purchase-money  ;  *  and  the  heir  or  devisee  being  a 

1  Hinton  v.  Hinton,  2  Ves.  Sen.  with  costs).  Note,  too,  that  if  (as 
631,  638 ;  Brown  v.  Baindle,  3  Ves.  is  conceived  to  be  the  case)  the 
256.  equitable  estate,   having  passed   by 

2  See  Johnson  v.  Legard,  T.  &  E.  the  contract  to  the  purchaser,  vests 
281 ;  1  Mad.  Ch.  369.  in  liis  personal  representative  (Land 

3  Newton  v.  Metropolitan  Railway        ....      ,      '  '   •    /' 
^iT.«c!~cQQ                                additional    reason    for    making   the 
Co.,  1  Dr.  &  Sm.  583.  .   .    ^,  , 

latter  a  party;  and  further,  such  a 

«  Biwhmaster  v.  Harrop,  7  Ves.  personal   representative  may,   it   is 

341;    S.    C.    13    Ves.    456,    where  suggested,   be  entitled   to  maintain 

the    residuary    legatees   were  made  an  action   against    the    vendor    for 

parties ;    and  see  Holt    v.   Holt,  2  enforcement  of  the  contract,  making 

Vern.  322;  Brafield  v.  Scriven,  22  the  purchaser's  heir    or    devisee    a 

W.  K.  202  (decree  against  executor  party. 
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party  as  being  the  person  entitled  (subject  to  the  pro- 
visions of  the  Land  Transfer  Act,  1897,  ss.  1 — 3)  to 
have  the  estate  conveyed  to  him,  and  to  insist  on  a 
proper  inquiry  into  the  title/ 

§  218.  The  heir  or  devisee  of  the  purchaser  has  no  Heir  or 
right  to  insist  on  the  completion  of  a  purchase,  except  pujo^i^aser. 
where  the  contract  is  such  as  might  have  been  enforced 
against  his  ancestor  or  testator  ;  for  otherwise  he  might 
be  able  to  take  the  purchase-money  from  the  personal 
estate,  in  order  to  purchase  for  himself  that  which  his 
ancestor  or  testator  was  not  bound  to  purchase,  and 
perhaps  never  would  have  purchased.^ 

§  219.  In  a  case  where,  after  a  suit  had  been  insti-  Vendor 
tuted  by  a  vendor  against  a  purchaser,  and  a  reference  revive. 
of  title  and  report  in  favour  of  it  had  been  made,  the 
purchaser  died,  the  Court,  on  the  application  of  his  real 
and  personal  representatives,  ordered  the  plaintiff  to 
revive,  or,  in  default  thereof,  that  his  bill  should  stand 
dismissed.^ 

§  220.  Where  a  person  who  has  agreed  to  take  a  lease  Death  of 
dies,  the  executors  admitting  assets  may  be  compelled  fJssee!*^ 
to  take  a  lease,  the  covenants  being  so  qualified  as  that 
the  executors  shall  be  no  further  liable  thereon  than 
they  would  have  been  on  the  covenants  which  ought 
to  have  been  entered  into  by  their  testator.* 

§  221.  The  maxim  Actio  personalis  moritur  cum  per-  Discharge 
sond  has  no  reference  to  legal  proceedings  arising  from  contract 
contract.     But  an  exception  to  the  devolution  of  the  ^  ®^   ' 

1  Townsend   v.     Ohapernowne,    9      9  Ch.  510. 

Pri.  130.  s  i;[orton  v.  White,  2  De  G.  M.  & 

2  Broome  v.  Monck,  10  Ves.  597 ;      G.  678. 

Buckmaster  v.  Harrop,  13  Ves.  471,  *  Phillips  v.  Everard,  .5  Sim.  102 ; 

472;  Savage  v.  Carroll,  1  Ball  &  B.  Stephens  v.  HotJiam,  1  K.  &  J.  571. 

265,  281 ;  Oarnett  v.  Acton,  28  Beav.  See  also  Page  v.  Broom,  3  Beav.  36. 

333;  Gollier  v.  Jenkins,  You.  295.  Distinguisli    Blosse    v.    Prendergast 

Consider  Jngle  v.  Richards  (No.  1),  (13  Ir.  Ch.  R.  373),  where  the  lease 

28  Beav.  361,  364;  and  cf.  Cooper  had  been   executed    by   the    lessor, 

V.  Jarman,  L.  R.  3  Eq.  at  p.  101,  but  not   by   the    lessee,   before  the 

and  Re  Bay,  Sprake  v.  Day,  [1898]  latter's  death. 
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■where  liability  to  perform  contracts  by  the  death  of  one  of 
qualities  the  parties,  arises  in  all  cases  in  which  the  personal 
quirTd.  ^^^^^  ^^  ^^^^^  of  One  of  the  contracting  parties  is  required  ; 
for  in  such  cases  the  death  of  that  party  discharges  the 
contract,  and  exempts  his  personal  representatives  from 
liability  for  the  breach  of  contract  occasioned  by  non- 
performance after  his  decease/ — an  exception  obviously 
grounded  on  the  same  principle  as  the  non-assignability 
of  such  contracts,  hereafter  considered.''  On  this  prin- 
ciple it  has  been  decided  that,  if  an  author  contract  to 
complete  a  work,  and  die  before  doing  so,  his  executors 
will  be  discharged  from  the  contract ;  *  or,  if  a  master 
contract  to  teach  an  apprentice,  and  die  before  the  ex- 
piration of  the  term,  his  representatives  will  be  equally 
excused.*  And  in  one  case  a  contract  to  build  a  light- 
house was,  from  the  skill  and  science  involved  in  its 
performance,  held  to  be  a  personal  contract.^  This 
principle  would,  of  course,  apply  as  much  in  actions  for 
specific  performance  as  in  actions  for  damages. 

'  Fer    Lord    Wensleydale    (then  ^  Marshall  v.  Sroadhurst,  1  Tyrw. 

Parke  B.)  in  Siboni  v.  Kirkman,  1      349 ;  S.  0.  1  Crompt.  &  Jer.  405. 
M.  &  W.  at  p.  423.  *  Baxter  v.  Burfleld,  2  Str.  1266. 

"*  Per  Patteson  J.  in  Wentworth  v. 

2  See  infra,  §  225.  Coch,  10  A.  &  E.  45. 
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CHAPTER   IV. 

ASSIGNMENT    OF   THE    CONTRACT   OR   OF   THE   PROPERTY. 

I.  Assignment  of  the  contract. 

§  222.  As  a  general  rule,  the  benefit  of  a  contract  Assign- 
may  be  assigned  in  Equity,  and  the  assign  can  enforce  the  con- 
specific  performance  of  it,  making  his  assignor  a  party.'  *'^^°*' 
Thus,  for  example,  where  there  was  a  contract  for  a 
lease,  which  contained  nothing  to  show  that  it  was 
made  with  the  assignor  (who  had  become  insolvent) 
from  any  personal  motive,  and  the  assign  was  solvent) 
the  contract  was  enforced  in  favour  of  the  assign.^ 
Similarly,  where  there  is  nothing  personal  in  the  con- 
tract or  the  motives  to  it,  a  person  who  has  appeared 
as  agent  may  afterwards  disclose  himself  as  a  principal, 
and  enforce  the  contract  in  his  own  name.^  And 
where  A.  contracted  for  an  estate  from  B.,  A.  having 
previously  agreed  with  C.  to  sell  the  estate  to  him,  and 
B.  resisted  performance  on  this  amongst  other  grounds  ; 
the  price  being  adequate,  and  B.  not  suggesting  that 
he  had  ever  refused,  or  was  unwilling,  or  would  have 
objected    to   treat   with   C,    or  might   have   obtained 

'  Of  course  if  a  new  contract  has  0.  0.  345,  where  Knight  Bruce  V.O. 

been  come  to  between  the  assignee  refused   to   grant    specific    perform- 

and  the  person  who  originally  con-  ance  of  a  contract  for  a  lease  to  an 

tracted  with   the  assignor,  the   as-  assignee,  except  upon  the  terms  of 

signer  is   not  a  necessary  party  to  the  assignor's  entering  into  the  cove- 

an  action  brought  on  the  new  con-  nants  of  the  lease.     This    decision 

tract.  was  affirmed  by  Lord  Lyndhurst,  12 

2  CrosUe  V.  Toohe,  1  My.  &  K.  L.  J.  Oh.  158.     See  infra,  §  227. 
431 ;    Morgan  v.   Rhodes,   id.   435.  ^  Fellowes  v.  Lord  Qwydyr,  1  R. 

But  see  Dowell  v.  Dew,   1  Y.  &  C.  &  My.  83. 
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better  terms  from  him,  had  he  known  the  real  circum- 
stances of  the  case,   specific  performance  was  granted 
at  the  suit  of  A.  and  C.'^ 
Assign-         s  223.  An  assign  of  a  contract  by  way  of  mortgage 

mentby  „  ,  .  .         ,  p  -n  c 

way  of      may  enforce  his  security  by  means  ot  specinc  pertorm- 
mortgage.  ^^^^^     Thus,    in   a   case   decided   by  Lord  Hatherley 
(then  Wood  V.C),  where  A.  had  agreed  to  sell  certain 
property  to  B.,  and  then  had  mortgaged  his  interest 
under   this    contract    to    C,  and    C.  had  assigned  his 
mortgage  to  D.,  it  was  held  that  D.  (sub-mortgagee) 
might  maintain  a  bill  against  the  purchaser  B.  for  the 
performance  of  the  original  contract  between  him  and  A.^ 
Exoep-         §  224.  The  assignability  of  contracts  in   Equity  is 
however  subject  to   some  exceptions    and  limitations, 
which  for  the  most  part  fall  under  one  or  other  of  the 
following  classes,  viz. :  (i.)  where  the  contract  is  per- 
sonal ;  (ii.)    where  the    contract   contains   a    provision 
against  assignment ;  and  (iii. )  where  the  assignment  is 
illegal  or  contrary  to  public  policy. 
1.  Where        §225.  (i.)  It   is   an    obvious  principle,    that   where 
tract  is     the  learning,   skill,  solvency,   or  any  personal  quality 
persona .  ^^   ^^^    ^^  ^j^^  parties  to    the  contract   is  a  material 

ingredient  in  it,-  then  the  contract  can  be  performed 
by  him  alone.  It  may  be  a  matter  of  indifference  to 
A.  whether  B.  or  C.  be  the  purchaser  of  the  stock  or 
paid-up  shares  he  is  selling ;  but  it  is  a  matter  of  great 
moment  whether  a  distinguished  artist,  or  his  nominee, 
is  to  paint  a  picture  for  which  A.  may  have  agreed  to 
pay  a  certain  sum.  Accordingly,  in  the  case  of  contracts 
of  the  latter  kind,  it  is  not  competent  to  a  person,  who 
has  appeared  as  agent  for  a  principal  on  whose  personal 
qualities  reliance  has  been  placed,  to  show  himself  to 
be   the   principal  and  to   sue  in  his   own  name  :  ^  in 

1  Nelthorpev.  Eolgate,  1  Coll.  203.  on  another  ground,  refused. 

2  Browne  v.  London  Necropolis  '  Per  Alderson  B.  in  Rayner  v. 
Go.,  6  W.  B.  188.  In  this  case,  Qrote,  15  M.  &  W.  365.  See  supra, 
however,   specific  performance  was,  §  221. 
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respect  of  such  contracts  bankruptcy  confers  no  claim 
on  the  trustee ;  ^  and  the  benefit  of  such  contracts  is 
incapable  of  being  assigned.^  Further,  it  has  been 
laid  down  that  whenever,  by  reason  of  change  of 
business  or  change  of  parties,  the  result  of  an  assign- 
ment would  be  to  impose  upon  one  of  the  contracting 
parties  a  greater  liability  than  he  ever  intended  to 
assume,  the  contract  cannot  be  assigned.^ 

§  226.  Where  a  contract  established  a  personal  rela-  instances. 
tion  between  an  author  and  his  publisher,  it  was  held 
that  it  was  incapable  of  assignment.*  So  where  a 
coachbuilder  contracted  with  A.  to  supply  him  with 
a  chariot  for  five  years,  and  within  that  period  the 
coachbuilder  assigned  the  contract  to  a  third  person, 
it  was  held  that  A.  had  a  right  to  have  the  benefit  of 
the  judgment  and  taste  of  the  coachbuilder  to  the  end 
of  the  term,  and  consequently  that  an  action  brought 
by  the  coachbuilder  and  his  assign  against  A.  could 
not  be  maintained.^  So  also  where  a  lessee  in  insolvent 
circumstances  sufi'ered  another  person  to  become  the 
apparent  owner  of  the  farm,  but  with  a  secret  trust 
for  himself,  and  the  landlord,  supposing  the  trustee  to  be 
the  rightful  owner,  and  trusting  to  his  solvency,  entered 
into  a  contract  with  him  to  grant  him  a  new  lease, — 
in   a  suit  by  the  original  lessee  against  the  landlord, 

1  Per  Lord  AHnger  C.B.  in  Gih-  inference  of  fact,  [1902]  2  K.  B. 
son  V.  CarrutJiers,  8  M.  &  W.  343.  660,  675 ;  71  L.  J.  K.  B.  949,  959. 
Cf.  Drake  v.  Mayor  of  Exeter,  1  Eq.  Consider  S.  0.  in  D.  P.  [1903]  A.  C. 
Gas.  Abr.  53  (and  the  notes  to  414,  420,  423 ;  and  distinguish 
Hovenden's  edition  of  Freeman,  Kemp  v.  Baerselman,  [1906]  2  K.  B. 
vol.   ii.  p.  153) ;  also   VandenanJcer  604 ;  75  L.  J.  K.  B.  873. 

y  i)«s5n>«^A   2  Vern.  96;  Moyses  y.  ,  ^^^^^^^  ^_  ^^^^.^^_  1  K.  &  J. 

LitUe^id.  Idi.  ^gg      ^^^^    28   L.   J.   Ch.   158. 

2  Distinguish  Jalabert  v.  Duke  of  ^.  .         .     .  ,  ,.  ,  ,-, 
._^.„   i%.^„.   Q,o.v„ „v,:„„f  This    principle    applies    where    the 


Ohandos,  1  Eden,  372  (keepership  of 
walks). 

^  Tolhurst  y.  Associated  Portland 
Cement  Manufacturers,  [1901]  2 
K.  B.  at  p.    816;    70  L.  J.  K.  B.  ^  Poison  y.  Drummond,  2  B.   & 

1036;   reversed,  hut  only  upon  an      Ad.  303. 


publisher  is  a  limited  company-; 
Griffiths  V.  Tower  Publishing  Co., 
45  W:  R.  73. 


106  PARTIES  TO  THE   ACTION. 

specific  performance  of  this  contract  was  refused, 
the  Court  considering  that  the  landlord  had  entered 
into  it  expecting  to  have  the  covenants  of  a  man  of 
substance,  which  he  could  not  do,  as  there  would  be 
no  equity  to  compel  the  trustee  to  enter  into  the  cove- 
nants.' And  so  again,  if  a  landlord  trusts  to  the  skill 
of  a  person  who  is  in  fact  a  secret  trustee,  he  will  not 
be  obliged  to  execute  the  contract  for  the  cestui  que 
trust. "^ 
Contracts  §  227.  How  far,  in  the  case  of  an  ordinary  contract 
eases.  ^^^  ^  Jease,  the  intended  lessor  relies  on  the  solvency  of 
the  intended  lessee  as  a  personal  qualification,  is  a 
point  on  which  somewhat  diff'erent  views  have  been 
taken.*  But  it  appears  to  be  now  clear  from  the 
judgments  of  Lord  Lyndhurst  and  Lord  Chelmsford 
that  such  contracts  are  assignable  and  may  be  enforced 
by  the  assign.* 
Where  §  228.  Again  it  is  presumed  to  be  clear  that  if  A. 

set-off.      owed  B.  1,000^.  and  B.  then  agreed  to  buy  from  A.  an 
estate   for  2,000^.,  no  assign   of  A.  could  sue  B.  for 
performance  except  upon  the  terms  of  giving  B.  the 
benefit  of  the  set-off  of  1,000/.= 
Where  §  229.  Again  where,  though  the  relation  established 

previous  by  the  contract  may  have  in  it  nothing  personal,  some 
reiatioii.  prcvious  personal  relation  of  favour,  or  otherwise, 
between  the  contracting  parties  has  been  a  material 
motive  to  the  contract,  it  can  be  enforced  by  that 
person  only,  and  not  by  a  concealed  cestui  que  trust  or 
principal  or  assign.     This  is  illustrated  by  the  case  of 

'  G'Herlihy  v.  Hedges,  1  Soh.  &  personal  nature  of  acts  to  be  done,  a 

Lef.  123.  right  of  pre-emption  was  held  to  be 

2  S.  C;  per  Grrant  M.E.  in  Fea-  limited  to  the  life  of  the  person  who 
therstonhaugh  v.  Fenwich,  17  Ves.  had  to  do  them. 

^^^-  ,       „  «  12    L.    J.    Ch.   164 ;    L.   B.   2 

3  Croioie    v.     Toohe,    Morgan    v.      ,-,,     _, 

Bhcdes,  Bowellv.  Dew,  supra,  §  222 ; 

Buckland  v.  Papillon,  L.  R.  1  Eq.  *  Boulton  v.   Jones,   2  H.   &  N. 

477 ;  2  Ch.  67.     See  also  Stacker  v.  564.  Cf.  Re  Taylor,  Ex  parte  Norvell, 

Dean,  16  Beav.  161,  where,  from  the  [1910]  1  K.  B.  562. 
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PhilUjJs  V.  Dul-e  of  Buchingham :  ^  a  negotiation  had 
been  entered  into  between  tbe  plaintiff  and  the  Duke 
for  the  purchase  of  an  estate  by  the  plaintiff,  which 
had  gone  off:  the  plaintiff  then  got  the  secretary  of 
Lord  Chancellor  Nottingham  to  enter  into  a  negotia- 
tion on  his  behalf,  but  pretending  it  to  be  for  the 
Lord  Chancellor,  or  his  son  the  Solicitor-General :  the 
Duke  had  several  cases  depending  in  Chancery,  and, 
wishing  to  oblige  the  Lord  Chancellor,  entered  into 
articles ;  but  on  discovering  who  was  the  real  pur- 
chaser, refused  to  complete :  according  to  the  report  in 
Vernon,  the  plaintiff's  bill  was  dismissed,  and  the  case 
is  considered  an  authority  for  the  principle  established 
by  such  dismissal ;  for,  though  it  appears  that  specific 
performance  was  ultimately  granted,  it  seems  to  have 
been  only  on  payment  by  the  plaintiff  of  the  full 
value  of  the  estate,  being  a  sum  greater  than  that 
originally  agreed  on.^  Lord  Thurlow  showed  an 
inclination  to  disregard  these  personal  motives,  con- 
sidering it  to  be  immaterial  in  a  contract  for  an 
annuity,  that  the  defendant  was  in  fact  a  trustee  for 
the  son  of  the  plaintiff,  with  whom  he  had  refused  to 
deal.^  But  Lord  Eldon  expressed  dissatisfaction  with 
that  decision  ;  ^  and  the  law  seems  now  to  be  that  where 
one  person  is  deceived  as  to  the  real  party  with  whom 
he  is  contracting,  and  that  deception  either  induces 
the  contract  or  renders  its  terms  more  beneficial  to  the 
deceiving  party  or  more  onerous  to  the  deceived,  or 
where  it  occasions  any  other  loss  or  inconvenience  to 
the  deceived  party,  there  the  contract  cannot  be  en- 
forced  against   him :    but   that   where   none   of    these 


^  Lord  Irnham  v.    Child,  1  Bro. 
C.  C.  92.     See  also  Jordan  v.  8aw- 


1  1  Vern.  227.     See  also  Harding      cited  Lofft,  797- 
V.  Cox,  1  Vera.  227,  n. 

2  See  Raithby's  note  (quoting  the 
Reg.  Lib.)  at  p.  229  of  vol.  i.  of  bis 
edition  of  Vernon.     And  see  the  case      **"''  ^  ^«^-  J™"  *°2- 

in  Vemon,  1  St.  Leon.  Vend.  p.  349,  n.,  ^  Bonnelt    v.    Sadler,     14     Ves. 

10th  ed.    See  also  Scott  v.  Langstaffe,      528. 
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circumstances  can  be  shown  to  follow  from  the  deception, 
the  contract  may  be  enforced/ 
Pothisr         §  230.  "  Does   error   in   regard   to  the   person  with 

on  error  °  ^ 

in  regard  whom  I  Contract,"  asks  Pothier,^  "  destroy  the  consent 
sou  con-    and  annul  the  contract  ?     I  think  that  this  question 
wfth.^       ought  to  be  decided  by  a  distinction.     Whenever  the 
consideration  of  the  person  with  whom  I  am  willing  to 
contract  enters  as  an  element  into  the  contract  which 
I  am  willing  to  make,  error  with  regard  to  the  person 
destroys    my   consent,    and    consequently    annuls    the 
contract.  ...   On   the  contrary,  where   the  considera- 
tion of  the  person  with  whom  I  thought  I  was  con- 
tracting does  not  enter  at  all  into  the  contract,  and  I 
should  have  been  equally  willing  to  make  the  contract 
with  any  person  whomsoever  as  with  him  with  whom 
I   thought   I  was  contracting,   the  contract  ought   to 
stand." ' 
Theprin-       §  231.  The  Same  principle  of  course  applies  to  assign- 
iiius-        ments.     So  where  a  contract  for  a  lease  was  entered 
into  by  a  lady  with  her   son-in-law  for    his   personal 
accommodation    in   the    mansion    house   and    demesne 
lands,  in  the  nature  of  a  family  transaction,  the  Court 
refused  specific  performance  at  the  suit  of  his  assignees 
in  bankruptcy.* 
ii.  Where       §232.  (ii.)  Where  the  contract  stipulates  that  the 
proviso     instrument  to  be  executed  in  performance  of  it  shall 
assign-      Contain  a  proviso  against  assignment,  this  operates  to 

ment. 

^  Fellowes  v.  Owydyr,  1  Sim.  63 ;      W.  N.  93  (approved  in  Zimbler  v. 

1  E.  &  My.  83.  Abrahams,  C.   A.,  [1903]  1   K.   B. 

2  Traite  des  Obligations,  §  19.  577, 583  ;  72  L.  J.  K.  B.  103),  where 
See  Smith  v.  Wheatcroft,  L.  R.  9  an  informal  memorandum,  argued  (on 
Oh.  D.  223 ;  Oordon  v.  Street,  [1899]  the  authority  of  Duxbury  v.  Sandi- 

2  Q.  B.  641,  647.  ford,  78  L.  T.  230,  afterwards  re- 

3  For  an  illustration  of  this,  see  versed  in  0.  A.,  80  L.  T.  552)  to  be 
Nash  v.  Bix,  [1898]  W.  N.  32 ;  78  a  mere  personal  arrangement,  was 
L.  T.  at  p.  449.  Distinguish  Archer  held  by  the  Court  to  be  an  arrange- 
V.  Stone,  78  L.  T.  34.  ment  for   a  lease   for  lives,  specific 

^  Flood  V.  Finlay,  2  Ball.  &  B.  9.  performance  was  granted  at  the  suit 
But   in   Mardell  v.   Curtis,   [1899]      of  the  tenant. 
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prevent  not  only  an  assignment  of  the  interest  when 
perfected,  but  also  of  the  contract  to  grant  it/  But 
the  benefit  of  the  proviso  may  of  course  be  waived  for 
the  purposes  of  specific  performance ;  as  where  the 
assign  of  the  intended  lessee  was  recognised  by  the 
intended  lessor  as  tenant.^ 

§  233.  (iii.)  The  statute  32  Henry  VIII.  e.  9,  which  iU-iiie- 
is  intituled  the  Bill  of  bracery  and  buying  of  titles,  aasign- 
prohibits  any  person  from  selling  or  buying  any  pre-  ^^^  ' 
tended  rights  or  titles  to  any  lands,  except  the  vendor 
has  been  in  possession  of  the  same,  or  of  the  reversion, 
or  in  receipt  of  the  rents  thereof,  for  a  year  before 
the  sale ;  but  it  provides  that  it  shall  be  lawful  for 
the  person  in  possession  to  buy  in  any  pretended 
title.  In  Sharp  v.  Carter,^  and  Hitchens  v.  Landor,^ 
pleas  founded  on  this  statute  were  allowed.  In  a  case  ^ 
before  the  Court  of  Common  Pleas,  A.  the  owner  of  a 
term  died  in  1828,  and  B.  his  brother,  who  had  pre- 
viously been  in  possession  of  part  of  the  premises, 
then  took  possession  of  the  whole,  and  continued  so 
until  1829,  when  he  died,  leaving  all  his  interest 
in  the  property  to  C,  who  thereupon  entered  and 
remained  in  undisputed  possession  until  1841,  when 
D.,  a  brother  of  A.,  the  original  termor,  took  out 
administration  to  him,  and  sold  his  interest  in  the  pro- 
perty, as  such  administrator,  for  lOZ.  ;  the  transaction 
was  held  to  be  void  both  by  the  Common  Law  and 
under  the  statute.  Wherever  a  contract  gives  rise  to 
a  pretended  right  or  title  to  any  lands  and  to  nothing 
more,  the  assignment  of  such  a  contract  would  be 
within  the  statute. 

>   Weatherall  v.  Geering,  12  Ves.      Stuhbs,  1  Mad.  80;  S.  C.  2  V.  &  B. 
504 ;  cf.  Jalabert  v.  Duhe  of  Chandos,      354. 
1  Eden,  372. 

2  Dowell  V.  Dew,  1  Y.  &  C.|C.  C.  ^  Doe  d.  Williams    y.    Evans,   1 
345 ;  13  T.  J.  Ch.  158.                            C.  B.  717.    See  also  per  Montague 

3  3  P.  Wms.;375.  C.J.  in  Partridge  v.  Strange,  Plowd. 
*  G.  Coop.  34.    See;;  also  Wall  v.      88. 
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Main- 
tenance, 


Transfer        §  234.  But  a  transfer  of  an  expectancy  is  not  within 
peotanoy.  the  mischief  of  the  statute ;  for  the  sale  of  an  expectancy 
is  not  an  allegation  of  any  present  right  or  title,  but  of 
the  possibility  of  one  thereafter  to  exist.^ 

§  235.  The  principle  on  which  the  statute  of  Henry 
VIII.  is  founded,  and  which  gives  rise  to  the  doctrines 
of  champerty  and  maintenance,  namely,  that  persons 
ought  not  to  be  allowed  to  come  in  for  the  mere 
purpose  of  litigating  rights  which  others  are  not  dis- 
posed to  enforce,  applies  to  render  void  some  cases  of 
assignment  which  are  not  strictly  within  the  above 
statute.  Thus,  whilst  it  is  clearly  lawful  to  assign  a 
right  at  the  time  undisputed,  and  if,  from  circumstances 
afterwards  discovered,  a  necessity  arises  for  litigation 
against  third  parties,  the  assign  may  maintain  his 
action  ;  ^  yet  it  is  as  clearly  against  public  policy  to 
allow  of  the  assignment  of  a  mere  naked  right  to  bring 
an  action  for  a  matter  in  dispute.^  On  this  ground  the 
Irish  Court  of  Chancery  refused  its  assistance  to  enforce 
the  performance  of  a  contract  by  a  person  out  of  pos- 
session, to  grant  a  present  lease  to  a  person  who  was  at 
the  time  apprised  that  he  could  not  obtain  possession 
except  by  a  suit.*  "  I  do  not  hesitate  to  say,"  said 
Turner  L. J.,^  "  that,  in  my  opinion,  the  right  to  com- 
plain of  a  fraud  is  not  a  marketable  commodity,  and 
that  if  it  appears  that  an  agreement  for  purchase  has 
been  entered  into  for  the  purpose  of  acquiring  such  a 
right,  the  purchaser  cannot  call  upon  this  Court  to 
enforce  specific  performance  of  the  agreement.     Such  a 

1  Cooh  V.  Field,  15  Q.  B.  460.  7  El.  &  Bl.  58.     As  to  a  trustee  in 

2  Wilson  V.  Short,  6  Ha.  366.  bankruptcy,   see    8eear  v.   Lawson, 

3  Prosser  v.  Edmonds,  1  Y.  &  C.  15  Ch.  D.  429 ;  Guy  v.  Churchill, 
Ex.  481.  With  the  distinction  be-  40  Ch.  D.  481. 
tween  this  and  the  preceding  case,  *  Bayly  v.  Tyrrell,  2  Ball  &  B. 
compare  the  distinction  between  358.  In  this  case  the  lease  to  the 
furnishing  evidence  for  the  recovery  plaintiff  had  been  actually  executed, 
of  property  without  a  view  to  liti-  ^  j^  ])g  Hoghton  v.  Money,  L.  E. 
gation,  and  furnishing  evidence  to  2  Ch.  at.  p.  169,  affirming  S.  C. 
maintain  litigation,  Sprye  v.  Porter,  L.  E.  1  Eq.  154. 
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transaction,  if  not  in  strictness  amounting  to  mainten- 
ance, savours  of  it  too  much  for  this  Court  to  give  its 
aid  to  enforce  the  agreement." 

§  236.  Upon  principles  of  public  policy  contracts  by  Public 
which  railway  or  public  companies  seek  to  devolve 
business,  or  delegate  powers,  with  which  they  are 
entrusted,  on  persons  to  whom  the  legislature  has  not 
entrusted  them,  and  on  whom  it  has  not  attached  the 
same  responsibilities  that  it  has  on  the  companies,  are 
incapable  of  being  enforced  by  a  Court  of  Equity.^ 

§  237.  It  must  be  added  that,  even  where  a  con-  Ofier  not 
eluded  contract  would  be  assignable,  the  benefit  of  an  abia° 
offer  cannot,  it  seems,  be  transferred,  by  the  person  to 
whom  it  is  made,  to  a  third  person.  "In  case  of  an 
offer  by  A.  to  sell  to  B.,  an  acceptance  of  the  offer  by 
C.  can  establish  no  contract  with  A.,  there  being  no 
privity."  ^ 

§238.  The  assign   of  a  contract  may,   as  has  been  The  rights 
shown,   sue  on  it ;  ^  but  he  cannot    by    notice  to   the  assign 
other  party  to  the  contract  deprive  him  of  the  right  contract. 
to  complete  it  with   the  original  contractor,  or  make 
him  responsible  for  any  loss  which  may  result  to  the 
assign  from  the   completion   of  the   contract  with  the 
assignor.* 

§  239.  One  particular  species  of  assignment  of  a  con-  Amai- 
tract   arises  in   the  cases    in  which  a  railway  or  other  of  cwn™ 
public    company   has    entered     into    a    contract,    and  P^'^^'^^- 
subsequently   becomes    amalgamated  with    some    other 

1  Johnson  v.  Shrewsbury  and  Bir-  Railway  Co.,  4  De  G.  &  J.  362. 

mingham  Railway  Go.,  3  De  G.  M.  ^  Meynell  v.  Surtees,  3  Sm.  &  Gif. 

&   G.   914 ;    Beman  v.   Rufford,   1  101,  117 ;  Boulton  v.  Jones,  2  H.  & 

Sim.  N.  S.  550 ;   S.  C.   7   Rail.  0.  N.  564. 

48;  Oreat  Northern  Railway  Go.  v.  ^  Of.   Birmingham  Ganal    Co.  v. 

Eastern  Counties  Railway  Co.,  9  Ha.  Cartwright,  11  Ch.  D.  421  (covenant 

306 ;    Winch  v.  Birhenhead  Lanca-  to  give  right  of  pre-emption). 

shire  and  Cheshire  Junction  Railway  *  McCreight  v.  Foster,  Tj.  R.  5  Ch. 

Co.,  5  De  G.  &  Sm.  562 ;  London,  604 ;  affirmed  s.  n.  Shaw  v.  Foster, 

Brighton  and  South  Coast  Railway  L.  R.  5  H.  L.  321 ;  Crablree  v.  Poole, 

Co.  V.  London  and  South  Western  L.  E.  12  Eq.  13. 
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company :   for  by  this  process  the  liability  under  the 
contracts  of  the  existing  companies  is  transferred  to  the 
new  body  which  arises  out  of  their  fusion.^ 
Bank-  §  240.  In  the  event  of  a  contracting  party  becoming 

^^"^  °^''  bankrupt,  if  the  property  of  the  bankrupt  include  an 
unprofitable  contract,  the  trustee  has  by  statute  the 
right  of  disclaiming  the  property,  subject  to  certain 
provisions  as  to  the  time  of  disclaimer  and  the  right  of 
proof  of  the  other  contracting  party.^  But  if,  after  con- 
tracting to  sell  leasehold  property,  the  vendor  becomes 
bankrupt,  his  trustee  in  bankruptcy  cannot  disclaim 
the  property  without  disclaiming  the  lease.* 


II.  Assignment  of  the  Property. 

Assign-         §  241.  Where  a  contract  has  been  entered  into  for 

the°*ro^    the  sale  or  demise  or  other  dealing  with  property,  and 

perty.       that  property  is  afterwards  transferred  to  a  third  person, 

such  third  person  is  liable  to  perform  the  contract  at 

the  suit  of  the  purchaser  or  intended  lessee  in  any  of 

the  following  events,  viz. : — 

(1.)  When  the  transferee  takes  as  a  volunteer. 

(2.)  When  the  transferee   takes  with  notice  of  the 

prior  contract. 
(3.)  When  the  transferee  has  acquired  only  an  equit- 
able title,  and  has  no  better  equity  than  the 
purchaser  or  intended  lessee.* 

1  Stanley  v.  Chester  and  Birken-  688.       Of.    Ernest    v.    Nicliolls,    6 

head  Bailway  Co.,  9  Sim.  264 ;  S.  0.  H.  L.  0.   401 ;   and   as   to   railway 

3  My.  &  Or.  773 ;  Earl  of  Lindsey  companies,  see  26  &  27  Vict.  c.  92, 

V.  Great  Northern  Railway  Co.,  10  s.  43. 

Ha.  664  (where  the  cases  of  amal-  ,  t.     i 

,.          ,  ,,.  I,-       J.1,-        ■     •  ,  Bankruptcy   Act,   1883,   s.  55: 

gamation  establishmg  this  principle  f>    i^      t      A  f  l  SQn         q 

are  discussed);    Clay  v.  Rufford,  5  V    y        >          .    •      ■ 

De  G.  &  Sm.  768 ;  Beman  v.  Rufford,  ^  ^^^"^  ^-  Sastdble's  Trustee  in 

1  Sim.  N.  S.  550 ;  Balfour  v.  Ernest,  B^-^^'ruptcy,  [1901]  2  Ch.  122. 

5  C.  B.  N.  S.  601 ;  Solvency  Mutual  *  FUnn  v.  Fountain,  37  W.   E. 

Guarantee  Co.  v.  York,  3  H.  &  N.  443. 
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"  If,"  said  Lord  Rosslyn/  "  he  "  (the  transferee)  "  is 
purchaser  with  notice,  he  is  liable  to  the  same  equity, 
stands  in  his  place,  and  is  bound  to  do  that  which  the 
person  he  represents  would  be  bound  to  do  by  the 
decree."  This  principle  has  been  acted  on  in  numerous 
cases.^  It  has  been  applied,  in  a  case  of  a  trans- 
feree taking  as  a  volunteer,  to  a  contract  for  sale  of 
shares.^ 

§  242.   In  particular  the  principle  applies   to  unre- Umegis- 
gistered  contracts  relating  to  land  in  register  counties,  tracts  in ' 
Such   contracts   may  be   enforced   against   subsequent  ooSties. 
purchasers  who  may  have  obtained  conveyances  which 
they  have  registered,  if  they  have  notice  of  such  prior 
contracts.* 

§  243.  Where  a  person  having  a  prior  title  gets  in  Owner  of 
the  subsequent  estate  which  is  affected  by  the  contract,  afiected 
and  has  notice,  he  cannot  protect  himself  from  the  per-  ^  ^°  ^°^" 
formance  of  the  contract  by  his  elder  title  :  thus,  where 
an  equitable  mortgagor  entered  into  a  contract  for  a 
lease,  and    then  the   mortgagee,   whose  mortgage  was 
prior  to  the  contract,  bought  the  estate  with  notice,  he 
was  held  bound  to  specifically  perform  the  contract :  ^ 

1  In  Taylor  v.  Stibhert,  2  Ves.  I.  R.  5  Eq.  131 ;  Beilly  v.  Garnett, 
Jim.  437.  I.   R.   7  Eq.   1 ;    and  supra,   §  206. 

2  Jackson's  case,  5  Vin.  Abr.  543,  See,  too,  Dyas  v.  Cruise,  2  Jon.  &  L. 
pi.  3 ;  Howard  v.  Hopkins,  2  Atk.  460  (wliere  a  contract  for  a  lease 
371 ;  Ford  v.  Compton,  2  Bro.  C.  C.  was  enforced  against  a  provisional 
32,  and  Belt's  n.  2 ;  Jalahert  v.  Duhe  assignee  in  insolvency) ;  and  as  to 
of  Chandos,  1  Eden,  372;  Broohe  the  last-mentioned  case,  cf.  supra, 
V.  Hewitt,  3  Ves.   253;  Knollys  v.  §240. 

Alcock,  5  Ves.  648  ;  Meux  y.Maltby,  ^  Graham  v.   O'Connor,  73  L.  T. 

2  Sn-.  277 ;  Spence  v.  Hogg  (before  at  p.  713. 

Shadwell   V.C.    and    Lord    Cotten-  *  Per  James  L.J.  in  Greaves    v. 

ham),  1  Coll.  225 ;  Dowell  v.  Dew,  Tofield,  14  Ch.  D.  at  p.  572. 

1  y.  &  0.  C.  C;.  345;  affirmed  12  ^  Smith  v.  Phillips,  I  Ke.  694; 
L.  J.  Ch.  158 ;  Crofton  v.   Ormshy,  Mumford  v.  Stohwasser,  L.    R.   18 

2  Sch.  &  Lef.  583 ;  Potter  v.  Sanders,  Eq.  556.  Cf.  Union  Bank  v.  Kent, 
6  Ha.  1 ;  Hersey  v.  Giblett,  18  Beav.  39  Ch.  D.  238,  246.  As  to  Mum- 
174 ;  Shaw  v.  Thackeray,  1  Sm.  &  G.  ford  v.  Stohwasser,  see  Hunt  v. 
537  ;  Goodwin  v.  Fielding,  4  De  G.  Luck,  [1901]  1  Ch.  45 ;  [1902]  1 
M.   &   G.    90;     Waldron  v.   Jacob,  Ch.  428. 

F.  I 
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and  again  where  A.,  having  only  the  equity  of  redemp- 
tion, agreed  to  sell  to  B.,  and  subsequently  both  A.  and 
his  mortgagee  conveyed  to  C,  who  had  notice  of  A.'s 
contract  with  B.,  it  was  held  that  B.  might  enforce 
specific  performance  against  C/ 
Mortioch  §  244.  This  principle  of  notice,  under  somewhat 
peculiar  circumstances,  was  applied  by  Lord  Eldon  in 
the  case  of  Mortioch  v.  Buller:^  there  the  plaintift' 
alleged  that  a  contract  had  been  entered  into  by 
trustees  of  a  marriage  settlement,  who  had  a  power  to 
sell  with  the  consent  of  the  husband  and  wife  :  after 
the  bill  was  filed,  the  wife  died,  and  the  husband's 
estate  for  life  and  remainder  in  fee  were  brought 
together,  and  the  legal  power  of  sale  in  the  trustees 
was  extinguished.  But  Lord  Eldon  said  that  if  the 
purchaser  had  entered  into  the  contract  with  the  appro- 
bation of  the  husband  and  wife,  as  was  required  by  the 
settlement,  the  contract  bound  the  estate,  and  should 
be  made  good  by  those  who  took  interests,  if  it  could 
not  out  of  the  power. 
Contracts  §  245.  Contracts  to  devise  lands  have  been  enforced 
land^'^^  against  persons  claiming  them  under  the  party  con- 
tracting to  make  the  will.^ 

In  Synge  v.  Synge,*'  Kay  L.  J.,  delivering  the  judgment 
of  the  Court  of  Appeal,  said  : — "  A  definite  proposal,  in 

1  LigUfoot  V.  Heron,  3  Y.  &  C.      S.  0.  9  0.  B.  1 ;  Barhworth  v.  Young, 
Ex.  586.  4  Drew.  1 ;  Eyre  v.  Monro,  26  L.  J. 

2  10  Ves.  292,  315.  Ch.  757 ;  5  W.  E.  870 ;  Alderson  v. 
2  Ooylmer  v.  Paddiston,  2  Ventr.      Maddison,  5  Ex.   D.  293 ;   reversed 

353 ;  S.  C.  as  Goilmere  v.  Battison,  7  Q.  B.  D.  174 ;  8  App.  Cas.  467 ; 

1  Vern.  48.     And  see  further,  as  to  Re  Parhin,  [1892]  3  Ch.  510,  517, 

contracts  to  make  wills   containing  where     Stirling    J.    expressed    the 

particular  dispositions,   Lord    Wal-  opinion    that    specific    performance 

pole  V.  Lord  Orford,   3  Ves.   402  ;  ought  not  to  be  decreed  in  a  case  of 

Jones  V.  Martin,   5   Ves.   266,   n. ;  a  contract  to  leave  property  by  will 

Fortescue  v.  Hennah,   19   Ves.   67 ;  on  the  part  of  one  who  was  merely 

Needham  v.  Kirlzman,  3  B.  &  Al.  donee  of   a  testamentary  power  of 

531 ;    Needham  v.   Smith,   4   Russ.  appointment ;  and  Macphail  v.  Tor- 

318;    Logan  v.   Wienholt,   1  CI.  &  m«ce,  25  T.  L.  E.  810. 
Pin.  611 ;  Jones  v.  Eow,  7  Ha.  267  ;  *  [1894]  1  Q.  B.  at  pp.  470,  471. 
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writing  so  as  to  satisfy  the  Statute  of  Frauds,  to  leave 
property  by  will,  made  to  induce  a  marriage,  and 
accepted,  and  the  marriage  made  on  the  faith  of  it, 
will  be  enforced  in  Equity.  Then,  what  is  the  remedy 
where  the  proposal  relates  to  a  defined  piece  of  real 
property  ?  We  have  no  doubt  of  the  power  of  the 
Court  to  decree  a  conveyance  of  that  property,  after 
the  death  of  the  person  making  the  proposal,  against 
all  who  claim  under  him  as  volunteers." 


CANADIAN  NOTES. 

Parties  to  Stiit. 

In  a  suit  by  the  personal  representatives  of  a  vendor 
for  the  specific  performance  of  a  contract  of  sale,  an 
infant  heir  was  joined  as  a  co-plaintiff.  The  Court  re- 
fused to  make  a  decree  although  the  bill  had  been  taken 
pro  ronfesso  against  the  defendant  the  purchaser,  and 
ordered  the  case  to  stand  over  with  a  view  to  the  plain- 
tiffs amending  their  bill  by  making  the  infant  a  party 
defendant  in  order  that  the  contract  might  be  established 
against  him. 

Per  Spragge  V.-C.  :  "It  is  in  the  discretion  of  the 
Court  to  direct  a  conveyance  by  the  infant  in  a  suit  for 
specific  performance,  or  to  put  the  purchaser  to  a  peti- 
tion if  directed  in  the  suit,  and,  in  the  case  of  an  unwill- 
ing purchaser  especially,  it  would  appear  to  be  proper  in 
the  suit.  It  ought  not  to  be  upon  less  evidence  of  the 
infant  being  a  trustee  to  convey  tlian  is  required  where 
proceedings  are  taken  under  the  Act.  I  might  direct  an 
en(]|uiry  as  to  the  infant  being  a  trustee,  leaving  the  suit 
constituted  as  it  is,  but  I  think  it  would  be  an  anomalous 
proceeding;  it  would  be  .requiring  plaintiff's  case  to  be 
proved  against  one  of  the  plaintiffs,  and  that  plaintiff 
would  necessarily  be  required  to  be  represented  by  a 
different  solicitor  from  his  co-plaintiffs  by  reason  of  a 
diversity  of  interest  between  him  and  tlie  substantial 
plaintiff,  tlie  personal  representative,  or  rather,  being 
an  infant,  by  his  next  friend." 

The  suggested  anomaly  was  avoided  by  amending  the 
bill  and  making  the  infant  a  defendant  as  above  stated. 
Hamilton  v.  Walker,  12  Grant's  Ch.  172. 

In  Crooks  V.  Glen,  8  Grant's  Ch.  239,  it  was  laid 
down  that  the  general  rule  is  that  only  the  parties  to  the 
contract  should  be  parties  to  a  suit  for  specific  perform- 
ance. The  vendor,  after  contracting  with  the  vendee, 
had  granted  a  lease  with  a  right  to  purchase.   It  did  not 
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appear  whether  the  option  had  been  exercised  or  tlie 
time  for  exercising  it  had  arrived.  The  lease  had  been 
assigned  and  the  defendant,  the  vendee,  objected  that  the 
assignee  should  be  a  party  to  this  suit,  but  the  Court 
overruled  the  objection. 

In  Jessop  V.  McLean,  15  Grant's  Ch.  489,  it  was  held 
that  a  husband  and  wife  might  jointly  maintain  one  bill 
for  specific  performance  of  a  contract  made  by  them  for 
a  sale  of  land  of  the  wife,  but  the  wife  must  sue  by  her 
next  friend. 

It  was  held  in  O'Neal  v.  McMahon,  2  Grant's  Ch. 
145,  that  in  proceedings  against  the  heir-at-law  of  a  pur- 
chaser, in  order  to  obtain  a  specific  performance  or  a 
rescission  of  the  contract,  the  personal  representative 
of  the  deceased  is  a  necessary  party  to  the  suit,  and  with- 
out one  the  suit  is  defective,  though  an  executor  de  son 
tort  is  a  defendant,  and  though  no  administration  has 
been  taken  out  before  filing  the  bill. 

In  Addaman  v.  Stout,  13  Grant's  Ch.  692,  a  question 
was  made  whether,  where  it  was  clear  that  a  purchaser 
of  real  estate  had  paid  all  his  purchase  money,  it  was 
necessary  in  a  suit  for  specific  performance  against  the 
heirs-at-laAv  of  the  vendor  to  make  the  personal  repre- 
sentatives parties  to  the  bill  therefor,  and  the  headnote 
states  that  in  such  a  case  it  would  seem  sufficient  to  add 
the  personal  representatives  as  parties  in  the  Blaster's 
office. 

In  Burns  v.  The  Canada  Co.,  7  Grant  587,  the  eldest 
son  and  heir-at-law  of  a  person  who  had  in  his  lifetime 
agreed  for  the  purchase  of  land  from  the  Canada  Com- 
pany, left  this  country  Avithout  in  any  manner  attempt- 
ing to  complete  the  purchase.  The  other  children  of  the 
purchaser  i^aid  the  balance  of  purchase  money  due  on  the 
land  and  sold  it  in  portions  to  three  several  purchasers. 
In  a  suit  brought  in  the  name  of  the  several  purchasers 
against  their  vendors  and  the  Canada  Company,  it  ap- 
peared that  the  heir-at-law  had  not  been  heard  of  for  up- 
wards of  twenty-five  years.  The  Court,  under  the  cir- 
cumstances, ordered  the  conveyance  of  the  several  por- 
tions to  the  purchasers  without  requiring  any  adminis- 
tration of  the  estate  of  the  heir-at-law,  the  Canada 
Company  not  objecting  thereto. 
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A  Aeudor  devised  his  estate  to  trustees  aud,  on  a 
divisiou  of  the  estate  among  the  cr.stuifi  que  li-iistciil .  tlie 
trustees  conveyed  to  one  of  them  the  sold  property. 
Tliese  facts  appeared  on  a  bill  by  the  purchaser  against 
the  grantee  for  specific  performance.  The  defendants 
set  up  hj  answer  that  the  executors  and  trustees  were 
necessary  parties,  but  the  Chancellor  a]:  the  hearing  over- 
ruled the  objection  and  the  Court  of  Appeal  sustained 
the  decree.  Draper  C.J.  and  Gwynne  and  Gait  JJ.  dis- 
senting.   Butler  V.  Church.,  18  Grant's  Ch.  190. 

According  to  Withani  v.  Smith,  5  Grant's  Ch.  203, 
the  Court  will  entertain  a  bill  for  the  purpose  of  com- 
pelling the  sheriff  to  convej^  property  sold  under  an  exe- 
cution but  to  such  a  bill  the  execution  debtor  whose  por- 
perty  has  been  sold  must  be  made  a  party.  The  opinion 
is  expressed  as  an  obiter  dictum,  the  bill  having  been  dis- 
missed for  want  of  a  memorandum  in  writing  to  satisfy 
the  Statute  of  Frauds. 

finh-piirchasen^. 

In  Xixoii  V.  Lofjie,  1  Man.  366,  the  parties  to  Avhom 
Logie  the  purchaser  had  agreed  to  sell  the  property  in 
question,  which  the  defendant  had  agreed  to  purchase 
from  the  plaintiff,  were  made  defendants  in  the  action, 
and  they  allowed  the  bill  to  be  taken  against  them  pro 
coiifesso.  It  was  said  that  the  English  cases  cited  as  to 
making  the  sub-purchasers  parties,  besides  being  all 
cases  of  purchasers  of  only  part  of  the  property,  seem 
scarcely  applicable  in  this  country  and  to  a  case  like  the 
present,  the  agreements  with  the  sub-purchasers  being- 
registered.  AMiere  a  vendor  is  entitled  to  a  decree  for 
specific  performance  and  to  rescission  on  default  in  pay- 
ment of  the  purchase  money,  he  would  also  be  entitled 
to  have  the  registration  of  these  avoided. 

Assignee  irithoiit  Formal  Assif/nmeiit. 

In  Ritchie  v.  Drain,  25  Grant's  Ch.  322,  the  plaintiff 
purchased  from  one  Corrigan  a  mill  privilege  with  a 
right  to  overflow  land  belonging  to  the  defendant,  and 
abstained  at  the  instance  of  the  defendant  from  obtain- 
ing from  Corrigan  an  assignment  of  a  bond  securing  the 
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right  so  to  flood  defendant's  land.  In  a  proceeding  after- 
wards taken  by  plaintiff  to  compel  defendant  specifically 
to  perform  the  contract  contained  in  the  bond,  it  was 
held  that  the  want  of  a  formal  assignment  of  the  bond 
could  not  be  raised  as  an  objection  to  the  plaintiff's 
right  to  relief. 

Purchaser    iritli    Xoticc. 

In  the  case  of  Draper  v.  HoJhorne,  24  U.C.C.P.  122, 
an  important  obiter  dictum  occurs.  A  parol  agreement 
had  been  made  for  a  lease  for  ten  years  on  terms  of  tlie 
plaintiff  clearing  or  paying  rental  either  in  clearing  or 
in  money.  After  the  plaintiff  had  entered  into  posses- 
sion and  cleared  a  number  of  acres,  tlie  defendant  sold 
the  lot  to  a  purchaser  who  ejected  the  plaintiff. 

It  was  held  that  the  plaintiff'  had  no  remedy  under 
the  agreement,  not  being  in  writing,  but  Gwynne  J. 
said  that  the  purchaser,  having  had  actual  notice  of  the 
fact  that  the  plaintiff  was  in  possession  of  the  property, 
was  bound  to  enquire  into  and  inform  himself  thoroughly 
of  the  plaintiff's  claim  and  right  to  such  possession, 
under  penalty,  in  default  of  so  doing,  of  ■being  made 
subject  in  a  Court  of  Equity  to  the  same  relief  whicli  the 
plaintiff'  could  substantiate  against  the  party  from 
whom  he  purchased,  "and,  as  it  seems  to  me,  tlie  plain- 
tiff's claim  for  relief,  if  any  lie  has,  would  be  for  specific 
performance  of  the  agreement  for  the  lease  Aviiicli  Dev- 
erill,  (the  purchaser),  having  had  notice  of  plaintiff''s 
possession,  would  be  as  liable  to, grant  as  the  defendant 
would  have  been,  had  the  fee  still  remained  in  him." 

Hagarty  C.J.  also  said,  "that  the  plaintiff's  only  re- 
medy would  be  to  compel  specific  performance  and,  if 
so,  the  claim  should  be  against  Deverill,  (thepurcliaser), 
instead  of  the  defendant,  the  original  owner. 

In  the  Corporation,  of  Wallace  v.  llic  Great  Western 
Ry.  Co.,  3  O.A.R.  44,  in  consideration  of  a  bonus  granted 
by  the  plaintiff,  tlie  Wellington,  Gray  &  Bruce  Ry.  Com- 
pany covenanted  to  erect  and  maintain  a  permanent 
freight  and  passenger  station  at  Gowanstown.  Shortly 
afterwards  the  road  was  leased  with  notice  of  this  agree- 
ment to  the  defendants,  wlio  discontinued  Gowanstown 
as  a  regular  station,  merely  stopping  there  when  tliere 
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Were  any  passengers  to  be  let  down  or  taken  up.  It  was 
held,  affirming  the  decree  of  Spragge  C.  that  the  mere 
erection  of  station  buildings  was  not  a  fulfilment  of  the 
covenant,  and  that  the  municipality  was  entitled  to 
have  it  specifically  performed. 

In  Oshorne  V.  Osborne,  5  Grant's  Ch.  619,  the  locatee 
of  lands  of  the  Crown,  executed  a  bond  in  favour  of  one 
of  his  sons  for  the  conveyance  of  fifty  acres  of  his  land 
for  the  purpose  of  procuring  his  marriage  with  a  particu- 
lar person,  which,  however,  never  took  place,  and  the 
son  afterwards  married  another  woman,  having  in  the 
meantime  been  allowed  to  retain  possession  of  the  bond. 
The  father  subsequently  conveyed  to  another  son  for 
value,  but  who  had  notice  of  the  existence  of  the  bond, 
and  he  applied  for  and  obtained  the  Crown  patent  for  the 
land,  and  on  his  refusing  to  recognize  the  right  of  his 
brother  under  the  bond,  a  bill  was  filed  to  compel  the 
specific  performance  of  the  agreement  contained  therein. 
It  was  held  that  as  against  a  purchaser  for  value  the 
bond  was  voluntary  and  could  not  be  enforced. 

Estoppel  against  Owner  Standing  hy. 

Where  the  owner  of  an  estate  stands  by,  and  allows  a 
third  person  to  appear  as  the  owner  and  enter  into  a  con- 
tract as  such,  the  owner  will  be  decreed  to  specifically 
perform  such  contract.  Where  the  owner  of  an  estate 
was  present  and  permitted  a  third  person  to  agree  for  the 
sale  of  his  land  and  the  purchaser  was  let  into  possession 
who  made  improvements  and,  being  afterwards  ejected  by 
the  owner  of  the  property,  filed  a  bill  for  payment  of  the 
value  of  those  improvements,  the  Court  allowed  a  de- 
murrer for  want  of  equity.  Davis  v.  Snyder,  1  Grant's 
Oh.  134. 
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CHAPTER  V. 

LIABILITY    OF    SOME   COMPANIES    FOR   THE   CONTRACTS   OF 
THEIR    PROMOTERS. 

§  246.   Another  very    important   exception   to   the  The  doc- 
general  rule,  as  to  parties  to  the  contract  alone  being  troduoed 
parties  to  the  action,  is  furnished  by  the  rule  that  in 
certain  cases  a  public  company  may  after  incorporation 
be  sued  for  the  specific  performance  of  contracts  entered 
into  by  the  promoters  before  incorporation. 

§  247.    In    the   case   of  companies   incorporated  by  in  some 
certificate  under  the  provisions  of  the  Railways  Con-  Sutef 
struction  Facilities  Act,  1864,  contracts  relative  to  the 
purchase  or   taking  of   lands  for   the  railway  entered 
into  by  the  promoters  before  the  incorporation  of  the 
company  by  the  certificate  are  (by  sect.  30  of  the  Act) 
made  as  binding  on  the  company  as  if  they  had  been 
entered   into  by  the  company.     In  the   case   of  com-  in  others 
panics  incorporated  by  special  Acts  of  Parliament  the  5^^^°'' 
doctrine  rests  upon  decision,  and  was  introduced  and 
acted  upon  by  Lord  Cottenham,  on  the  ground  that 
the  company  stands  in  the  place  of  the  promoters,  or, 
to  use  the  language  of  Lord  Jefirey  in  the  Court  of 
Session,  that  the  fact  of  "  a  party  having  passed  from 
the  chrysalis  to  the  butterfly  state  "  ^  creates  no  difii- 
culty  in   the   enforcement   of  such  a  contract.      This 
doctrine  thus   established  has,    as  before  stated,  been 
subsequently  made  binding  by  statute  upon  a  particular 
class  of  railway  companies. 

1   Caledonian  and  Bumbartonshire  Junction  Bailway  Co.  v.  The  Magis- 
trates of  Helenslurgh,  2  M'Q.  394. 
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Edwards  S  248.  The  principle  was  first  introduced  in  the  case 
Junction  of  Edwards  V.  The  Grand  Junction  Bailway  Co}  There 
Co.  ™"^  Moss,  who  was  the  agent  of  the  promoters  of  a  railway, 
entered  into  a  contract  with  the  trustees  of  a  public 
highway,  whilst  the  railway  Bill  was  before  Parliament, 
by  which  Moss  agreed  that  he  would  enter  into  a  con- 
tract to  the  effect  of  certain  clauses  which  the  trustees 
had  been  desirous  to  have  inserted  into  the  Bill,  and 
would  get  the  same  confirmed  under  the  seal  of  the 
company  intended  to  be  incorporated,: — the  contract 
being  expressed  to  be  made  on  the  understanding  that 
the  trustees  should  offer  no  opposition  to  the  Bill,  and 
that  the  contract  should  be  void  on  Moss's  delivering  to 
the  trustees  the  engagement  of  the  intended  company 
to  the  same  effect.  The  Bill  passed  :  the  company  pro- 
posed to  make  a  road  across  the  railway  of  a  narrower 
width  than  that  stipulated  for  by  the  clauses  before 
mentioned  :  on  a  bill  filed  by  the  trustees  against  the 
company  for  a  performance  of  the  contract  and  an 
injunction,  the  company  was  held  to  be  bound  by  the 
contract  entered  into  by  the  promoters  before  incor- 
poration. "  The  question,"  said  Lord  Cottenham,  in 
delivering  judgment,^  "  is  not  whether  there  be  any 
binding  contract  at  Law,  but  whether  this  Court  will 
permit  the  company  to  use  their  powers  under  the  Act 
in  direct  opposition  to  the  arrangement  made  with  the 
trustees  prior  to  the  Act,  upon  the  faith  of  which  they 
were  permitted  to  obtain  such  powers.  If  the  company 
and  the  projectors  cannot  be  identified,  still  it  is  clear 
that  the  company  have  succeeded  to,  and  are  now  in 
possession  of,  all  that  the  projectors  had  before  :  they 
are  entitled  to  all  their  rights,  and  subject  to  all  their 
liabilities.  If  any  one  had  individually  projected  such 
a  scheme;  and,  in  prosecution  of  it,  had  entered  into 
arrangements,  and  then  had  sold  and  assigned  all  his 

1  My.  &  Or.  650 ;    S.  C.  1  Bail.      Sim.  337. 
C.    173  ;    before    Shadwell  V.C,   7  2  i  My.  &  Or.  672. 
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interest  in  it  to  another,  there  would  be  no  legal  obliga- 
tion between  those  who  had  dealt  with  the  original 
projector  and  such  purchaser ;  but  in  this  Court  it 
would  be  otherwise.  So  here,  as  the  company  stand 
in  the  place  of  the  projectors,  they  cannot  repudiate 
arrangements  into  which  such  projectors  had  entered : 
they  cannot  exercise  the  powers  given  by  Parliament  to 
such  projectors  in  their  corporate  capacity,  and  at  the 
same  time  refuse  to  comply  with  those  terms  upon  the 
faith  of  which  all  opposition  to  their  obtaining  such 
powers  was  withheld."  The  same  principle  was  subse- 
quently acted  on  by  his  Lordship  in  the  cases  of  Stanley 
V.  The  Chester  and  Birkenhead  Railway  Co}  and  Lord 
Petre  v.  The  Eastern  Counties  Railway  Co?' 

§  249.   The  conditions  under  which  the  doctrine  in  con- 
question  is  applicable,  if  they  have  not  been  narrowed  ^If^ 
by  subsequent  cases,  have  at  least  been  more  clearly  YH°'^  ^'^^ 

•'-'■_  •'   doctrine 

defined  than  they  were  in  the  cases  already  referred  to.  is  ap- 

mi  T    ■  1        /•  \     1  1  plicable. 

ihese  conditions  seem  to  be,  (i.)  that  the  company  must 
have  taken  the  benefit  of  the  contract;  and  (ii.)  that 
the  contract  must  be  for  something  warranted  by  the 
terms  of  the  incorporation. 

§  250.   (i.)  The  company  itself,  after  incorporation,  i.  The 
must  either  have  taken  the  benefit  of  the  contract,  or  mSthave 
have  otherwise  recognized  it  as  a  contract  binding  on  benefit*of 
them.      It  is  not  enough  that  the  opposition  to  the*^^^^"'^' 
intended  Bill  was  withdrawn,  as  that  is  a  consideration 
moving,  not  to  the  company,   but   to  the  promoters. 
Therefore,  where  a  company  was  incorporated  in  con- 
sequence of  the  withdrawal  of  the  plaintifi"s  opposition, 
but  after  that  event  they  had  not  entered  upon  any  of 
the  land,  or  in  anywise  adopted  the  contract,  except 

1  3  My.  &  Or.  773;  S.  C.  1  Rail.       way  Co.,  3  My.  &  Cr.  791,  and  in 
0.    58;    before     Shad  well    V.C,    9      d^o  y.   The  London   and    Croydon 


Sim.  264. 

1  Rail.   C.  462.      See  also  per 
Lord    Cottenham   in    Greenhalgh  v.      '^^    Vauxhall   Bridge    Co.   v.   Earl 


Railway  Co.,  1  Rail.  C.   257;   and 
see    Vauxhall   B', 
Manchester  and  Birmingham  Rail-      Spencer,  Jac.  64. 
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by  fruitless  negotiations,  Lord  Eomilly  M.R.  refused 
specific  performance  of  the  contract,  and  declined  to 
order  the  defendants  to  admit  the  validity  of  the  con- 
tract in  an  action  at  Law  ;  ^  and  his  Lordship  acted  on 
the  same  principle  in  the  case,  which  shortly  afterwards 
came  before  him,  of  Preston  v.  The  Liverpool  Man- 
chester and  Newcastle,  (&c.  Railway  Co?  In  The  Earl 
of  Lindsey  v.  The  Great  Northern  Railway  Co.  ^  Lord 
Hatherley  (then  V.C.)  explained  the  principle  of  these 
cases  in  a  way  strongly  supporting  the  first  condition 
above  stated.  He  considered  that  the  cases  did  not 
proceed  on  the  principle  of  contract  through  the  agency 
of  the  promoters,  but  on  the  principle  that  the  Court 
will  not  allow  a  body  to  exercise  powers  acquired  by 
means  of  a  previous  contract  and  arrangement,  without 
carrying  that  contract  and  arrangement  into  full  eff'ect. 
To  this  extent,  the  Court  acts  negatively ;  but  having 
once  acquired  jurisdiction,  then  its  action  is  positive 
as  well  as  negative,  and  therefore  it  will  not  merely 
restrain  the  doing  of  acts  contrary  to  the  contract,  but 
will  enforce  every  portion  of  it.  Lord  Campbell  also, 
in  his  judgment  in  The  Eastern  Counties  Railway  Co.  v. 
Hawhes,^  supported  the  same  view  of  Lord  Cottenham's 
doctrine.  But  it  must  be  added  that  Lord  St.  Leonards, 
from  the  observations  he  made  in  the  last-mentioned 
case  on  Gooday  v.  The  Colchester  Railway  Co.,^  appeared 
inclined  to  uphold  that  doctrine  in  its  utmost  generality, 
and  to  hold  that  the  conduct  of  the  directors,  after  the 
Act,  in  relation  to  the  execution  of  their  powers,  cannot 
absolve  them  from  liability  in  respect  of  the  benefit 
which  they  secured  by  the  withdrawal  of  the  opposition 
Williams  to  the  Bill.  Again,  in  Williams  v.  The  St.  George's 
George's    Harhour  Co.,^  the  company  after  incorporation  had  by 

Harbour 

Co.  Oooday  v.  Colchester,  &c.  Bail-  ^  17  Beav.  115. 

way  Co.,  17  Beav.  132  ;  Williams  v.  3  10  Ha.  664. 

St.    George's   Harhour    Co.,   3   Jur.  *  5  H.  L.  C.  356. 

N.  S.  1014  (Lord  Romilly  M.E.)  ;  2  «  Ibid.  308. 

De  G.  &  J.  547.  «  2  De  G.  &  J.  547. 
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an  agreement  been  made  parties  to  an  action  by  tbe 
plaintiff  against  the  promoters  on  a  contract  entered 
into  by  the  promoters  before  incorporation,  and  had 
consented  to  a  judgment  in  that  action.  That  judg- 
ment, by  consent,  was  held  to  be  a  sufficient  recog- 
nition of  the  contract  of  the  promoters  as  a  contract 
binding  on  the  company  to  give  the  Court  of  Chancery 
jurisdiction. 

§  251.   Where  the  contract  is  within  the  powers  of  contract 
the  future  company,  and  is  beneficial  for  the  company,  tnO^heLf. 
and  the  company  sues  upon  it,  the  other  contracting  ^'^''^^■ 
party  cannot,   on    the    ground  of  want  of   mutuality, 
raise    any   objection    to    the    company's    enforcing    the 
contract.^ 

§  252.  (ii. )  The  second  condition,  viz.  that  the  con-  ii.  The 
tract  must  be  for  something  warranted  by  the  terms  musthave 
of  the  incorporation,  and  which  the  company  is  there-  ^^nW  by 
fore    competent    to  perform  under  the  powers   of    its  *^^  ^^^'^^ 

■'■■'■_  ^  of  mcor- 

Act,  is  established  and  illustrated  by  the  case  of  J/ie  poration. 
Caledonian  and  Dumbartonshire  Junction  Railway  Co.  v. 
The  Magistrates  of  Helensburgh,^  which  came  before  the 
House  of  Lords  from  the  Court  of  Session  in  Scotland. 
The  magistrates  of  Helensburgh  had  agreed  with  the 
promoters  of  the  railway  to  afford  the  projected  com- 
pany certain  facilities  for  the  construction  of  the 
railway  through  the  town,  and  to  petition  Parliament 
in  favour  of  the  Bill  ;  and  the  promoters  on  their  part 
agreed  that  the  company  should  pay  for  the  making 
of  a  quay  and  harbour,  which  the  magistrates  were  to 
apply  to  Parliament  for  powers  to  make.  Lord  Cran- 
worth,  after  animadverting  on  the  general  principle 
introduced  by  Lord  Cottenham,  decided  the  case  on 
the  ground  that,  in  the  instances  before  that  Judge, 
the  acts  to  be  done  were  within  the  powers  of  the 
company  when  incorporated,  whereas  here  the  object  of 

1  Bedford  and  Cambridge  Railway  Co.  v.  Stanley,  2  J.  &  H.  746. 

2  2  M'Q.  391. 
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the  arrangement  was  to  apply  the  funds  raised  under 
legislative  authority  for  the  purpose  of  the  railway  to 
an  object  foreign  from  that  of  the  railway,  namely,  the 
construction  of  a  pier  and  harbour. 
Oontraot  §  253.  Again,  in  Preston  v.  The  Liverpool,  Man- 
vi/res.  chester,  and  Newcastle-upon-Tyne  Junction  Railway  Co.^ 
Lord  Cranworth  held  that  a  contract  to  pay  5,000^.  to 
a  person  for  not  opposing  a  Bill  in  Parliament  would 
be  ultra  vires  of  a  railway  company  when  incorporated, 
and  therefore  that  it  could  not  be  enforced  against  the 
company  by  reason  of  its  having  been  entered  into  by 
the  promoters. 

A  very  similar  decision  was  pronounced  by  Kinders- 
ley  Y.C.  in  The  Earl  of  Shrewsbury  v.  The  North 
Staffordshire  Railway  Co?  There  the  promoters  had 
agreed  to  pay  to  the  plaintiff  2,000/f.  for  his  support  in 
obtaining  their  Act,  and  the  directors  of  the  company 
after  incorporation  had  ratified  the  bargain.  It  was 
held  to  be  ultra  vires  of  the  company  and  not  binding, 
though  entered  into  by  the  promoters  before  the  passing 
of  the  Act. 
Doubts  on  §  254.  Not  ouly  have  these  conditions  been  imposed 
rai  prin-  on  the  doctrinc  as  laid  down  by  Lord  Cottenham,  but 
°^^  ^'  grave  doubts  have  been  thrown  on  the  very  principles 
of  his  decisions  by  Lords  Cranworth  and  Brougham 
and  by  Kinnersley  V.C.  Thus,  in  the  case  already 
referred  to  of  The  Caledonian  and  Dumbartonshire 
Junction  Railway  Go.  v.  The  Magistrates  of  Helenslurgh,^ 
Lord  Cranworth,  in  a  written  judgment  which  had 
before  its  delivery  received  the  concurrence  of  Lord 
Brougham,  though  deciding  the  case  upon  the  point 
before  mentioned,  fully  considered  the  general  prin- 
ciple in  question,  and  disapproved  of  it.     His  Lordship 

1  5  H.  L.  0.  605,  621.  See  also  ^  2  M'Q.  391.  See  also  Williams 
Leominster  Canal  Go.  v.  Shrewsbury  y.  ^^.  George's  Earhour  Co.,  3  Jur. 
and  Hereford  Railway  Co.,  3  K.  &  j^_  g_  ^^^^  ^^^^^  jj^^jjjy  ^^^_^ .  g 
J,  654. 

2  L.  E.  1  Eq.  593.  ^®  ^-  ^  ^-  5*^- 
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observed  that  the  doctrine  in  question  could  be  sup- 
ported only  on  the  assumption  that  the  company  when 
incorporated  is  in  substance,  though  not  in  form,  a 
body  succeeding  to  the  rights  and  coming  into  the 
place  of  the  projectors  ;  and  then  proceeded  to  show 
that,  in  his  judgment,  it  is  such  a  body  neither  in  form 
nor  in  substance.  The  body  incorporated,  he  argued, 
is  not  confined  to  the  projectors,  and  may  even  include 
none  of  them :  the  Act  of  Parliament  when  passed 
becomes  the  charter  of  the  company,  prescribing  its 
duties  and  declaring  its  rights  :  and  all  persons  be- 
coming shareholders  have  a  right  to  consider  that  they 
are  entitled  to  all  the  benefits  held  out  by  the  Act,  and 
liable  to  no  obligation  beyond  those  which  are  there 
indicated  ;  that  to  permit  other  terms  to  be  imposed 
on  the  shareholders  behind  the  terms  of  incorporation, 
would  lead  to  injury  to  the  shareholders,  and  often  to 
a  fraud,  or  at  least  a  surprise  on  the  legislature  ;  and 
that,  to  render  -special  terms  as  to  particular  cases  or 
persons  binding  on  the  company,  they  ought  to  be  the 
subject  of  special  clauses  in  the  Act,  whereby  the  whole 
truth  could  be  disclosed,  and  neither  the  legislature 
nor  any  person  taking  shares  could  complain.  Again, 
in  the  case  of  Preston  v.  The  Liverpool,  Manchester,  and 
Newcastle-upon-Tyne  Junction  Railway  Co.^  Lords 
Cranworth  and  Brougham  expressed  similar  views  of 
the  doctrine,  although  the  ground  on  which  they  dis- 
missed the  plaintiff's  appeal  was  that  the  contract  was 
in  itself  conditional  on  the  construction  of  the  rail- 
way. And  Kindersley  V.C.  in  a  case  already  referred 
to  ^  expressed  himself  adversely  to  Lord  Cottenham's 
view. 


1  5  H.  L.  C.  605 ;  afiGirmmg  the      N.  S.  586,  as  to  which  see  the  case 
decision  of  Lord  EomiUy  M.R.,  17     before  the  House  of  Lords. 

2  Earl  of  Shreiusbury   v.    North 
Beav.  115.     See  the  same  case  before      Staffordshire  Railway  Go.,  L.  R.  1 

Lord    Cranworth    as   V.C,    1    Sim.      Eq.  593. 
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State  of        §  255.  In  this  state  of  the  authorities,  it  is  difficult 

theautho-  ,„,,.. 

rities.  to  speak  With  certainty  as  to  how  far  the  doctrine  in 
question  is  to  be  considered  as  law.  On  the  one  hand, 
it  was  repeatedly  acted  on  by  Lord  Cottenham,  and 
appears  to  have  been  adopted  by  Lords  Campbell  and 
St.  Leonards ;  on  the  other  hand,  the  principles  upon 
which  it  rests  have  been  criticised  by  Lord  Hatherley 
(when  V.C.),  and  have  been  distinctly  disapproved  of 
by  Lords  Brougham  and  Cran worth  and  Kindersley  V.C., 
upon  reasonings,  to  say  the  least,  of  the  greatest  weight 
and  cogency.  In  the  judgment  of  Kindersley  V.C.  in 
the  case  last  referred  to  ^  will  be  found  a  very  careful 
statement  of  the  reasoning  for  and  against  this  doctrine 
of  Lord  Cottenham.  It  is  difficult  to  refuse  assent  to 
the  learned  Judge's  conclusion  that  "  it  would  be  most 
consonant  with  legal  principle,  most  just,  and  most 
for  the  public  benefit,  to  hold  that  contracts  of  the 
promoters  with  landowners  are  not  binding  on  the 
company,  unless  sanctioned  by  the  Act  constituting 
the  company."  ^ 

1  L.  E.  1  Bq.  pp.  615-6. 
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§  256.  The  cases  which  arise  where  the  contract  is  contracts 
made  by  an  agent  require  consideration,  as  sometimes  ^  ^^^"  ^' 
aflfording  an  apparent  exception  to  the  rule  that  only 
parties  to  the  contract  can  be  parties  to  the  action. 

§  257.  Where    agents    contract    ostensibly    as    such,  Agents 
and  in  the  names  of  their  principals,  little  difficulty  on  con- 
can  occur.     The  principals  here  are  the  proper  parties  guoii.  ^^ 
to  sue  and  be  sued,  and  it  is,  in  the  absence  of  special 
circumstances,  improper  to  make  such  an  agent  a  party 
to  the  action.^     In  one  case,  where  an  agent  having 
no  interest  whatever  was  made  a  co-plaintiff,  the  bill 
was  held   to  be  demurrable.^     But    this   result  would 
not  now  follow.^ 

§  258.  Where,    on   tlie   other    hand,   agents    appear  Agents 
on  the  face  of  the  contract  as  principals,  the  case  is  on  con- 
different.      The    principle    by   which    these    cases   are  pri^oi-^ 
regulated  is  laid  down  with  great  clearness  by  Lord  ^'^^^^ 
Wensleydale    in   Higgins  v.    Senior ^     "  There    is    no 
doubt,"  said  his  Lordship,  "  that  where  such  an  agree- 
ment is  made,  it  is  competent  to  show  that  one  or 
both  of  the  contracting  parties  were  agents  for  other 

1  Johnson  v.   Ogilby,  3  P.  Wms.      Richardson,  23  "W.  E.  51  (agent  sole 
277 ;  Bmith  v.  Clarhe,  12  Ves.  477,      plaintiff). 

484 ;    Litset  v.  Reave,  2  Atk.  394 ;  ^  'Si.Q.  0.  Ord.  XVI.  r.  1. 

Ex  parte  Eartop,  12  Ves.  349,  352 ;  *  8  M.  &  W.  844.     Cf.  per  Knight 

Clark  V.  Lord  Rivers,  L.  E.  5  Eq.  Bruce  V.C.  in  Nelthorpe  v.  Holgate, 

91.  1  Coll.  at  p.  220.     See,  too,  Fowler 

2  King  of  Spain  v.  De  Machado,  v.  Hollins,  L.  E.  7  Q.  B.  at  pp.  623, 
4  Euss.  225,  241.    Of.  Glasbrooh  v.  624;  affirmed,  L.  E.  7  H.  L.  757. 
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persons,  and  acted  as  such  agents  in  making  the  con- 
tract, so  as  to  give  the  benefit  of  the  contract  on  the 
one  hand  to,^  and  charge  with  liability  on  the  other,^ 
the  unnamed  principals, — and  this,  whether  the  agree- 
ment be  or  be  not  required  to  be  in  writing  by  the 
Statute  of  Frauds ;  and  this  evidence  in  no  way  con- 
tradicts the  written  agreement.  It  does  not  deny  that 
it  is  binding  on  those  whom,  on  the  face  of  it,  it  purports 
to  bind ;  but  shows  that  it  also  binds  another,  by 
reason  that  the  act  of  the  agent,  in  signing  the  agree- 
ment in  pursuance  of  his  authority,  is  in  law  the  act 
of  the  principal.  But,  on  the  other  hand,  to  allow 
evidence  to  be  given  that  the  party  who  appears  on 
the  face  of  the  instrument  to  be  personally  a  contract- 
ing party,  is  not  such,  would  be  to  allow  parol  evidence 
to  contradict  the  written  agreement,  which  cannot  be 
done."  The  Statute  of  Frauds,  as  we  shall  subse- 
quently see,^  does  not  require  that  the  authority  of  the 
agent  should  be  in  writing  where  the  contract  is  required 
to  be  so. 
Prinoi-  §  259.  The  proposition  at  which  we  have  thus  arrived, 

and  beiSf  <^hat  a  pcrsou  appearing  as  principal  may  yet  have 
^^®^-  contracted  as  agent  for  another,  who  may,  when  dis- 
closed, sue  or  be  sued  as  principal,  is  to  be  qualified 
by  all  those  considerations  as  to  the  reliance  of  one 
party  on  the  personal  qualities  of  the  other,  which 
have  been  referred  to  in  considering  how  far  the  benefit 
of  a  contract  is  assignable  in  Equity.*  Thus  it  appears 
clear  that  if  A.  contract  with  B.  for  the  performance 
of  anything  in  which  B.  may  be  reasonably  taken  to 
have  relied  on  A.'s  personal  character  or  qualities,  A. 
cannot  declare  himself  the  agent  of  C.  so  as  to  place 
him  in  the  same  position  as  regards  B.  that  A.  held : 

1  See  Oarrett  v.  Eandley,  4  B.  &         ^  gee  JPaterson  v.  Qandasequi,  15 

0.   664 ;    Bateman  v.   FMlUps,   15     ^^^*'  ^^■ 

3  Part  III.  chap.  xi.  §  526. 
East,  272.  4  See  supra,  §  225. 
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and  again,  if  A.  were  to  contract  with  B.  for  the 
purchase  from  him  of  an  estate  which  was  the  property 
of  B.,  B.  could  not  afterwards  declare  himself  the  agent 
of  C,  for  C,  not  having  the  estate,  could  not  perform 
the  contract.  And  it  may,  it  is  conceived,  be  laid 
down  that  in  no  case  can  a  contracting  party  declare 
himself  the  agent  of  an  unnamed  principal,  except 
where  the  contract,  if  really  made  by  the  contracting 
party,  might  have  been  assigned  by  him  to  the  party 
suing  as  principal. 

§  260.  In  these  cases  the  agent  is  not  a  necessary  Agents 

.  ,  :;    not  gener- 

party  to  the  action,   unless  the  agency  be  not  proved,  aUy 
or  there  be  special  circumstances  which  may  render  it  ^'^'^  ^^^' 
proper  to  make  him  a  defendant :  as  where  the  agent 
claimed  to  have  entered  into  the  contract  for  his  own 
benefit.^ 

§  261.  The    question    may  sometimes    arise   whether  Question 
a  party  has,  on  the  construction  of  the   contract,   en-  party  S 
tered  into  it  as  principal  or  as  agent.     The  Commis-  orT-^'ent 
sioners  of  Woods  and  Forests  were  by  statute  authorised 
to    enter   into   contracts,   but   the    estate  remained   in 
the  Crown  :  on  a  contract  entered  into  by  them  under 
this  authority,  it  was  held  on  demurrer  that  they  could 
not  be  sued  for  specific  performance,  but  that  the  con- 
tract must  be  enforced  in  the  ordinary  way  in  the  case 
of  estates  vested  in  the  Crown. ^ 

§  262.  In  some  cases  both  agent  and  principal  may  Both 
be   sued.     Thus   in    Waller  v.   Hendon  *   there  was    a  and  agent 
contract  with  the  plaintiff  for  the  purchase  and  renewal  ^'^®'^' 
of  a  lease  in  the  name  of  Hendon  or  such  person  as 
he  should  nominate  or  appoint.     He  nominated  Cox, 

1  Kingsley  v.  Foimg,  Dan.  Ch.  Pr.     supra,  §  181 ;   and   cf.   Marshall  v. 
(7tli  ed.)  175.  Sladden,  7   Ha.  428,   and    Weise  v. 

2  Taylor  v.  Salmon,  4  My.  &  Or.      Wardle,  L.  E.  19  Eq.  171. 

134 ;  referred  to  in  liuddii's  Trustee         ■,   „  t     j  a  i  q  -d  „„ 

'  „     „  ^  Nurse  v.  Lord  Seymour,  13  Beav. 

V.  Peard,  33  Ch.  D.  at  p.  517.     See     254 

also  Lees  v.  Nuttall,  1  K.  &  My.  53 ; 

NeltUrpe  v.  Eolgate,  1   Coll.   203 ;         ^5  Vin.  Ab.  524,  pi.  45. 
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declaring  he  bought  for  him  as  his  agent.  It  was 
ordered  by  Lord  Macclesfield,  afiirming  a  decision  at 
the  Rolls,  in  a  suit  (in  which  both  Hendon  and  Cox 
were  defendants)  for  payment  of  the  residue  of  the 
purchase-money,  that  they  should  both  pay  it,  and 
that  if  Hendon  paid  it  he  might  prosecute  the  decree 
against  Oox. 

Directors.  §  263.  Directors  of  a  public  company  are  agents 
of  the  company,  and  their  personal  liability  upon  con- 
tracts entered  into  by  them  is  governed  by  the  ordinary 
law  of  principal  and  agent.  "Wherever  an  agent  is 
liable,"  said  Lord  Cairns  (then  L.J.)  in  Ferguson  v. 
Wilson,^  "  those  directors  would  be  liable ;  where  the 
liability  would  attach  to  the  principal  and  the  principal 
only,  the  liability  is  the  liability  of  the  company." 
Accordingly  it  was  held  in  the  last-mentioned  case, 
that  the  directors  of  a  railway  company  were  not  liable 
to  indemnify  or  pay  damages  to  the  plaintiff  in  respect 
of  a  resolution  of  the  Board  under  which  the  plaintiff 
alleged  that  he  was  entitled  to  have  shares  in  the  com- 
pany allotted  to  him  ;  the  resolution  being,  if  anything, 
a  contract  between  the  plaintiff  and  the  company.  On 
the  other  hand,  where  directors  of  a  company  signed 
a  contract  (for  a  lease),  on  the  face  of  which  the  Court 
considered  the  presumption  to  arise  that  they  were,  as 
between  them  and  the  plaintiff  (the  lessor),  principals, 
they  were  held  personally  liable  to  perform  the  con- 
tract, notwithstanding  that  the  plaintiff  had  in  corre- 
spondence treated  the  company  as  liable  to  execute  the 
contract.^ 

Agent  §  264.  In  the  case  of  a  contract  by  an  agent  as  a 

principal,  the  agent  might  at  Common  Law  sue  in  his 
own  name,  without  in  any  way  joining  the  real  prin- 
cipal :    in   Chancery,   however,   a   suit  could    not   be 

1  L.  R.    2    Oh.    77.     Cf.    Wilson  2  ^^y  v.   Johnson,   2    II.   &  M. 

V.  Lord    Bury,  5  Q.  B.  D.  at  pp.      ..,„ 
526,  527. 


suing. 
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maintained  by  the  agent,  unless  his  real  principal  were 
in  some  shape  a  party  to  the  suit.^ 

§  265.  The  principle  already  stated  ^  that  a  person  Agent 
appearing  on  a  contract  as  principal,  though  really  an 
agent,  is  yet  liable  on  the  contract  as  principal,  applies 
in  cases  of  specific  performance  in  Equity  ^  as  well  as  in 
actions  for  damages,^  and  accordingly  such  an  agent 
may  be  sued  without  the  principal.  In  Chadwich  v. 
Maden,^  where  the  contract  was  in  the  name  of  the 
agent,  who  contended  that,  being  merely  such,  the  bill 
should  be  dismissed  as  against  him,  Turner  V.C.  said 
that  "  the  signature  of  the  agreement  was  sufficient  to 
subject  him  to  the  liability  of  performing  it."  In  that 
case,  after  a  lot  had  been  knocked  down  to  him,  A. 
declared  himself  an  agent  for  C,  who  was  present,  and 
asked  to  have  the  contract  drawn  up  in  O.'s  name, 
which  was  refused,  and  then  signed  it  himself;  it  was 
there  held  that  A.  was  personally  liable  on  the  contract. 
It  would,  however,  appear  on  principle,  that  if,  at  the 
time  the  contract  was  signed,  both  A.  and  B.  under- 
stood that  A.  was  acting  merely  as  agent  for  C,  and  B. 
were  afterwards  to  sue  A.  for  specific  performance  as 
principal,  A.  might  allege  the  understanding  between 
himself  and  B.  at  the  time,  and  give  parol  evidence  of 
it,  and  that,  if  the  allegation  were  proved,  it  might 
furnish  a  valid  defence.  And  in  many  cases  it  is 
obvious  that  an  action  for  specific  performance  against 
an  agent  alone  would  fail,  from  the  incapacity  of  the 
agent  to  perform  it.^ 

§  266.  There  are,  however,  special  circumstances  which  Cases 
sometimes  occur,  and  make  it   proper   that  an  agent  agent  a 

1  Per  Lord  Lyndhurst  in  Small  v.  *  Jones  v.  Littledale,  6  A.  &  E. 
Attwood,  You.  457.  See  S.  C.  6  CI.  486;  Magee  v.  Atkinson,  2  M.  &  W. 
&  Fin.  232.  440.     Cf.  Long  v.  Millar,  4  C.  P.  D. 

2  Supra,  §  258.  450. 

3  Corless  v.  Sparling,  I.  E.  8  Eq.  e  a  u     i  qi 
SBS,;  ZIW.K  816;  Saxon  V.Blake,  ^     *•    "^^• 

29  Beav.  438.  "  See  infra,  §  988. 
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proper 
party. 


i.  Agent 
claiming 
interest. 


ii.  By 
reason  of 
form  of 
contract. 

iii.  Stake- 
holders. 


Oases 
where 
stake- 
holders 
made 
parties. 


should  be  a  party  to  an  action  for  specific  performance. 
In  almost  all  these  cases  the  agent  is  an  agent  and 
something  more. 

(i.)  The  claim  by  the  agent  to  an  interest  in  the 

property  in  question  is  one  of  these  cases,  and  there 

the  agent  may  be  a  party.  ^ 

(ii.)  The  contract,  as  we  have  already  seen,  may  be 

so  framed  as  to  give  a  right  of  action  against  both 

principal  and  agent.  ^ 

(iii.)  The  agent  of  the  vendor  often  becomes  by  the 

contract  a  stakeholder  of  the  deposit  paid    by  the 

purchaser,  and  in  that  character  he  may  be  a  proper 

party  to  an  action. 

§  267.  Thus  where  a  stakeholder  threatens  to  pay 
over  the  deposit  to  the  vendor,  he  may  properly  be 
made  a  party  to  an  action  by  the  purchaser.^  Where 
the  stakeholder  had  paid  over  the  deposit  to  the  vendor, 
and  difficulties  had  arisen  in  completing  the  contract 
because  the  deposit  was  not  forthcoming,  the  purchaser 
made  the  stakeholder  a  party  to  a  bill  filed  for  specific 
performance,  and  was  held  entitled  to  a  declaration  that 
the  stakeholder  was  (jointly  with  the  vendor)  liable  to 
make  good  the  deposit,  which  was  required  to  discharge 
a  mortgage  on  the  property.*  So,  again,  the  auctioneer 
has  repeatedly  been  made  a  defendant  to  bills  by  the 
vendor  or  those  claiming  under  him,  and  has  been 
ordered  to  pay  the  deposit  (less  his  charge  ^)  into  Court." 
And  on  account  of  the  auctioneer's  right  to  bring  an 
action  for  the  deposit,*  and  of  his  liability  in  respect  of 


1  Taylor  v.  Salmon,  4  My.  &  Or. 
134 ;  Heard  v.  PilUy,  L.  E.  4  Ch. 
548.  Distinguish  Olasbrooh  v.  Rich- 
ardson, 23  W.  E.  51. 

2  Waller  v.  Eendon,  supra,  §  262. 

3  Cutis  V.  Thodey,  13  Sim.  206; 
1  Coll.  223,  n. ;  Fenton  v.  Hughes, 
7  Ves.  287. 

*  Wiggins  v.  Lord,  4  Beav.  30. 

*  As  to  this  see  St.  Leon.  Vend. 


51-52,  and  Blenkhorn  v.  Penrose,  29 
W.  E.  at  p.  239. 

''  Annesley  v.  Muggridge,  1  Mad. 
593;  Tates  v.  Farehrother,  4  Mad. 
239.  Cf.  Blenhhorn  v.  Penrose,  29 
W.  E.  at  p.  239. 

7  In  Hodgens  v.  Keon,  [1894]  2 
I.  E.  657,  the  auctioneer  had,  with- 
out authority  from  the  vendor,  taken 
the  purchaser's  I.O.U.  for  the  deposit: 
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it,  it  has  been  said  that  he  can  be  made  a  co-plaintiff 
with  the  vendor/  or  he  may  interplead.^ 

§  268.  Still,  although  it  is  the  law  that  a  stakeholder  The 
or  auctioneer  holding  a  deposit  may  be  made  a  defen-  practice 
dant,  the  proper  practice  is  not  to  make  him  a  defen-  cases?^ 
dant  when  the  deposit  which  he  holds  is  small,  unless 
being  applied  to  to  pay  it  into  Court,  he  refuses  to  do 
so.     Where   the   deposit  is  large,   the   depositee  may 
properly  be  made  a  defendant  if  he  has  not  paid  it  into 
Court  before  action.^ 

§  269.  The  auctioneer  being  agent  for  both  vendor  Auction- 
and  purchaser,   and  receiving  the  deposit  as  a  stake- tvho  may 
holder,  is  liable  to  an  action  for  it  if  the  sale  goes  off,*  "^^^^J 
although  he  be  also  solicitor  for  the  vendor  ;  °  and  where  ?*'^^''- 

°  _  _  laolders. 

the  contract  provided  "  that  a  deposit  of  350^.  should 
be  paid  in  part  of  the  purchase-money  to  "  the  vendor's 
solicitors,  it  was  held  that  they  were  stakeholders.'' 
But  the  vendor's  agents,'  including  solicitors  to  whom 
the  deposit  is  paid,  "  as  agents  for  the  vendor,"  are  not 
stakeholders.'  Accordingly,  where  there  is  a  condition 
for  payment  of  the  deposit  to  the  vendor's  solicitor  "  as 
agent  for  and  on  account  of  the  vendor,"  the  payment 
of  the  money  to  the  solicitor  is  equivalent  to  payment 
to  the  vendor,  and,  if  the  contract  goes  off  owing  to  the 
vendor's  default,  the  deposit  cannot  be  recovered  from 
the  solicitor,  whether  he  has  paid  it  over  to  his  principal 
or  not.* 

it  was  held  that  the  auctioneer  could  °  Edwards  v.  Sodding,  5  Taun. 

maintain  an  action  against  the  pur-      815. 

chaser  for  the  amount.  o   Wiggins  v.  Lord,  4  Beav.  30. 

1  Dan.  Ch.  Pr.  (5th  ed.)  175  ;  but 
see  the  7th  ed.  174,  note. 

2  Eoggart  v.  Outts,  Or.  &  P.  197. 

3  Earl  o/EgmontY.  Smith,  6  Ch. 
D.  469   474-5.  ^  -Bt^jreZZ   v.    Daij,   L.  R.  1  0.  P, 


'  Duke  of  Norfolk  v.  Worthy,  1 
Camp.  337 ;  Hurley  v.  Baker,  16 
M.  &  W.  26. 


*  Orey  v.   Gutteridge,  1   Man.  & 


80. 


Ey.   614 ;   Harington  v.  Eoggart,  1  "  Ellis  v.  Ooulton,  [1893]  1  Q.  B. 

B.  &  Ad.  577.  350,  353. 


1326  AGENCY. 

agreement  signed  and  sealed  by  them,  requiring  for  their 
completion  only  the  name  of  the  purchaser,  the  property 
sold  and  the  amount  of  the  purchase  money.  The  agent 
was  verbally  instructed  to  reserve  all  pine  timber  fit  for 
saw-logs.  The  agent  sold  one  of  the  lots  without  any 
reservation  of  timber,  and  the  vendors  subsequently  re- 
fused to  adopt  such  sale  without  such  reservation  being 
made  and  commenced  felling  the  timber  upon  the  land. 
It  was  held  in  a  suit  for  specific  performance  by  the  pur- 
chaser that  the  agreement  as  entered  into  by  the  agent 
constituted  the  true  agreement  between  the  parties  and 
that  the  vendors  were  left  to  enforce  any  claim  they 
might  have  against  their  agent  for  having  acted  in 
breach  of  their  instructions.  The  defendants  were 
ordered  to  pay  the  value  of  the  timber  cut  and  removed 
by  them  and  to  pay  the  costs  of  the  suit. 

The  vendors  had  put  it  in  the  power  of  the  agent,  by 
means  of  the  documents  delivered  to  him  to  deceive 
either  themselves  or  the  purchasers  by  exceeding  any 
verbal  instructions  which  he  might  have  received  from 
them  fettering  his  discretion.  "One  would  think  that  in 
all  common  fairness,  any  loss  arising  from  this  cause 
should  fall  upon  the  party  who  had  enabled  his  agent  to 
occasion  it  and  not  upon  the  innocent  purchaser,  dealing 
in  good  faith  upon  the  terms  of  the  contract  he  had 
obtained  from  the  agent.  Authority  is  to  be  found,  how- 
ever, for  saying  that  the  purchaser  runs  the  risk  of  this 
excess  of  powers  by  the  agent,  and  the  case  of  Taylor  v. 
The  Great  Indian  Peninsular  By.  Co.  is  to  this  effect. 
If  an  agent  has  nothing  to  shew  but  his  mere  verbal  in- 
structions, the  party  dealing  with  him,  if  he  does  not 
choose  to  enquire  of  the  principal,  places  his  confidence 
in  the  agent  and  must  take  the  consequence.  If  the  agent 
has  written  powers  they  of  course  will  govern.  But  when 
the  agent  is  entrusted  with  his  principal's  name,  as  in 
this  case,  a  layman,  at  least,  may  very  reasonably  sup- 
pose that  everything  has  been  entrusted  to  his  discretion, 
or  that  the  principal  is  willing  and  prepared  to  abide  by 
his  agent's  acts."  Jury  v.  Burrowes,  9  Grant's  Ch.  367. 
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DEFENCES  TO  THE  ACTION. 


CHAPTER  I. 

INCAPACITY  TO  CONTRACT. 

§  270.  The  incapacity  to  contract  of  either  of  the  Nature  of 
parties   to  a  contract  furnishes  ground  on  which  that  fence. 
party    may  resist   specific   performance  ;  ^  and    on   the 
principle   of   mutuality  hereafter   to  be   considered    it 
may  also  furnish  a  defence  to  the  other  party,  though 
himself  perfectly  competent.     The  incapacity  to  con-  When  in- 

.  .  „  capacity 

tract,  and  the  incapacity  to  execute  a  contract,  are  or  to  be 
course  different  questions  :    the  one  must  be  judged  of  ^^  ^^ 
at  the  time  of  the  contract,  the    other  when  its  per- 
formance is  sought. 

§  271.  The  question  as  to  the  capacity  of  persons 
to  contract,  as  raised  in  actions  for  specific  perform- 
ance, being  for  the  most  part  identical  with  the  question 
as  discussed  at  Common  Law,  and  having  no  peculiar 
relation  to  the  jurisdiction  in  specific  performance,  it 
is  proposed  only  to  refer  to  a  few  points  of  practical 
importance  which  may  arise  in  actions  of  this  nature. 

§  272.  An   infant   has    no   general    power   to    con-  infants. 
tract :  and  generally  can  neither  sue  nor  be  sued  on 
a  contract  ^  into  which  he  has  purported  to  enter.     In 

1  Note  that  a  person's  capacity  to  of  Africa  v.  Cohen,  [1909]  2  Ch.  129, 

make  a  contract  with  regard  to  an  im-  2^42  143. 
movable  {e.g.  land  in  the  Transvaal) 
is  governed  by  the  lex  situs.     Bank  ^  See  farther,  §  461,  infra. 
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respect  of  apprenticeship,  an  infant  may  bind  himself 
by  an  indenture  for  this  purpose,  but  nevertheless  no 
relief  can  be  had  against  the  infant  by  way  of  damages  ^ 
or  specific  performance^  on  his  contract  to  serve. 
"You  cannot  get  specific  performance  against  an 
infant."  = 
Married        §  273.  Married  women  have  certain  special  powers 

■women.  «  .  ,  .    ,     . 

01  contractmg,  and  a  partial  incapacity  to  contract. 
This  subject  will  be  found  discussed  in  a  subsequent 
chapter.* 
Lunatics.  §  274.  A  contract  entered  into  by  a  lunatic  during 
a  lucid  interval  is  as  binding  as  if  rnade  by  a  person 
of  perfectly  sound  mind.^  And,  further,  "  a  contract 
made  by  a  person  of  unsound  mind  is  not  voidable  at 
that  person's  option,  if  the  other  party  to  the  contract 
believed,  at  the  time  he  made  the  contract,  that  the 
person  with  whom  he  was  dealing  was  of  sound  mind. 
In  order  to  avoid  a  fair  contract  on  the  ground  of 
insanity,  the  mental  incapacity  of  the  one  must  be 
known  to  the  other  of  the  contracting  parties.  A 
defendant,  who  seeks  to  avoid  a  contract  on  the  ground 
of  his  insanity,  must  plead  and  prove,  not  merely  his 
incapacity,  but  also  the  plaintifi"'s  knowledge  of  that 
fact,  and  unless  he  proves  these  two  things  he  cannot 
succeed."  *  Under  the  practice  of  the  Court  of  Chancery, 
where  a  person  who  had  entered  into  a  contract  was 
subsequently  found  lunatic  from  a  date  prior  to  the 
contract,  it  was  competent  for  the  other  party  to  sue 

1  Oylhert  v.  Fletcher,  Cro.  Car.  lucid  interva],  see  Att.-Oen.  v. 
179.  Panther,  3  Bro.  C.  C.  441 ;  Ex  parte 

2  1  Bq.  C.  Abr.  6 ;  Be  Francesco  Holyland,  11  Ves.  10.  See  also 
V.  Barnum,  43  Cli.  D.  165;  S.  C.  Eay's  Medical  Jurisprudence  and 
on  trial,  45  Ch.  D.  430.  Insanity,     ch.    14 ;    Bucknill     and 

8  Per  Lindley  L.J.  in  Lumley  v.  Tuke's  Psychological  Medicine  (3rd 

Pavenscroft,   [1895]    1  Q.   B.  at  p.  ed.),  p.  27,  where  many  authorities 

634.  are  cited. 

*  See  Part  VI.  chap.  v.  s  Per  Lopes  L.J.  in  Imperial  Loan 

^  Rally.  Warren,  9^fes.  605.    As  Co.  v.   Stone,  [1892]  1  Q.  B.  at  p. 

to  the  evidence  retjuired  to  prove  a  602. 
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for  specific  performance,  and  obtain  a  decision  of  the 
questions  whether  the  defendant  was  a  lunatic  at  the 
time  of  the  contract,  and,  if  so,  whether  he  had  lucid 
intervals,  and  whether  the  contract  was  executed 
during  a  lucid  interval :[  or  he  might  ask,  in  the  alter- 
native, to  have  the  contract  either  performed  or  dis- 
charged ;  and  in  the  latter  case  the  Court  would 
allow  him,  if  vendor,  to  retain  out  of  the  deposit  his 
costs,  charges,  and  expenses.^  In  judging  of  insanity. 
Courts  of  Equity  are  governed  'by  the  same  principles 
as  purely  Common  Law  Courts.^ 

§  275.  The  subsequent  lunacy  of  a   party  to  a  con-  subae- 
tract  in  nowise  affects  the  rights  of  the  other  parties  ;  *  hmaoy  of 
and  the  difficulties  which  formerly  stood  in  the  way  of  *  ^'^'^'''' 
their  remedies  are  now  dealt  with  by  the  Lunacy  Act, 
1890,  sect.    133   and  following  sections.      Where,    for 
instance,  a  contract  for  sale  of  leasehold  property  had 
been  entered  into  by  a  lunatic  before  his  incapacity, 
and  had  been  so  acted  upon  as  to  entitle  the  purchasers 
to  a  judgment  for  specific  performance,  an  order  was 
made  under  sect.  135  of  the  last-mentioned  Act,  vesting 
the  property  in  the  purchasers,  after  payment  by  them 
of  the  purchase-money  to  the  lunatic's  curator.' 

§  276.  In  addition  to  the  legal  incapacities  to   con-  persons 
tract.   Courts  of  Equity   consider  trustees,    guardians,  ju^^onfi? 
agents,  and  other   persons  standing  in  a  confidential  relations. 
relation  to  others  to  be  incapable  (either  absolutely  or 
except  under   certain  restrictions)    of  contracting   for 
the   purchase   of  the   property   entrusted   to  them  in 
behalf  of  the  persons  to  whom  they  stand  thus  confi- 
dentially related,   and,  under  many  circumstances,  of 


1  Eall  V.  Warren,  9  Ves.  605.  v.    Vade,   2   Atk.   327  ;   Osmond  v. 

Fitzroy,  3  P.  Wms.  129.     See  infra, 
§399. 


■^  Frost  V.  Beavan,  17  Jur.  369. 


As  to  setting  aside  a  contract  for  .   ^               T^     •       -i     ^r       o 

,,      ,              ,                        „  .„  *  Owen   V.   Davies,   1    Ves.   Sen. 

the  lunacy  of  a  party,  see  Neill  v.  ^ 

Morley,  9  Ves.  478,  482.  ^  ^  ^^^^^ .    ^^gg^^   ^  ^^^  333^ 

^  Per  Lord  Hardwicke  in  Bennet  238. 
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contracting  with  such  persons ;  ^  and  this  incapacity 
may,  of  course,  be  urged  in  an  action  for  specific  per- 
formance. But  inasmuch  as  it  depends  on  the  general 
doctrines  of  the  Court  with  regard  to  each  of  these 
particular  relations, — and  questions  of  this  sort  are 
more  often  agitated  in  actions  to  set  aside  the  im- 
pugned transaction,  than  in  proceedings  for  specific 
performance, — it  does  not  appear  necessary  to  do  more 
here  than  allude  to  the  subject  generally. 

1  See  Flanagan  v.  Great  Western  Railway  Co.,  L.  B.  7  Eq.  116. 


CANADIAN  NOTES. 

IiifiDits'  Contracts. 

In  a  suit  for  specific  performance,  where  there  were  in- 
fant defendants,  the  Court  held  that  the  plaintiff's  laches 
precluded  him  from  obtaining  relief,  but  directed  an 
enquiry  as  to  whether  it  would  be  beneficial  to  the  infants 
to  affirm  or  annul  the  contract.  If  found  beneficial  to 
affirm  it,  the  plaintiff  might  excuse  his  laches,  but  setnhle, 
all  the  parties  interested  must  consent  to  the  enquiry. 
Esten  V.-C.  held  that  the  plaintiff,  because  of  his  laches, 
was  not  entitled  to  specific  performance  so  far  as  he  was 
concerned,  and  unless  it  was  for  the  benefit  of  the 
infants,  his  bill  should  be  dismissed;  but  the  plaintiff 
might,  on  the  enquiry,  if  it  should  appear  beneficial  to 
the  infants  to  disannul  the  contract,  allege  anything  in 
excuse  of  his  delay.  Chevalier  v.  Strong,  8  Grant's  Ch. 
320. 

See  also  McDougall  v.  Barron,  9  Grant's  Ch.  450,  in 
which  on  a  bill  filed  to  enforce  an  agreement,  an  enquiry 
was  directed  as  to  whether  it  would  be  more  to  the  advan- 
tage of  the  infants  interested  in  the  estate  to  adopt  the 
agreement,  or  that  a  sale  of  the  estate  should  be  made 
under  the  decree  of  the  Court. 

The  father  of  an  infant  died,  having  made  a  will  pur- 
porting to  devise  all  his  real  estate  to  his  wife.  The 
will  not  having  been  executed  in  proper  form  the  infant 
became  entitled  to  the  land  as  heir-at-law.  Shortly  be- 
fore he  became  of  age  he  agreed  with  another  for  the  sale 
to  him  of  the  real  estate  for  valuable  consideration.  A 
conveyance  was  prepared  by  the  infant  and  executed  by 
his  mother,  the  infant  being  a  witness  to  the  conveyance. 
The  grantee  afterwards  sold  his  interest  and  later  the 
infant  brought  an  action  of  ejectment  against  the  pur- 
chasers, having  become  of  age  in  the  meantime.  It  was 
shewn  on  the  bill  to  restrain  this  action  of  ejectment 
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that  the  heir-at-law  had  at  various  times  acquiesced  in 
the  sale  after  he  became  of  age.  It  was  held  that  his  con- 
duct with  reference  to  the  sale  was  fraudulent  and  was 
to  be  considered  as  an  assertion  that  his  mother  was 
entitled  as  devisee  in  fee,  and  such  conduct,  together  with 
his  subsequent  acquiescence  after  attaining  majority, 
estopped  him  from  denying  the  validity  of  the  sale.  He 
was,  therefore,  enjoined  from  proceeding  with  the  action 
of  ejectment  and  ordered  to  execute  a  conveyance  to  the 
plaintiff  to  whom  the  land  had  been  conveyed.  Leary  v. 
Rose,  10  Grant's  Oh.  346. 
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CHAPTER   II. 

NON-CONCLUSION   OF   THE    CONTRACT. 

§  277.  No  proceedings  in  specific  performance   can,  There 
of  course,  be  had  unless  a  contract  has  actually  been  oonoiudea 
concluded,  i.e.,  unless  two  persons  have  agreed  on  the  °°'^ '^*°*' 
same  terms,  and  mutually  signified  to  one  another  their 
assent  to  them.     If  what  passed  between  them  was  but 
treaty  or  negotiation,  or  an  expectation  of  contract,  or 
an  arrangement  between  them  of  an  honorary  nature, 
no  specific  performance  can  be  had. 

§  278.  The  burden  of  proving  this  concluded  con-  Onus  of 
tract  is,  of  course,  on  the  plaintiff :  and  where  the  law  plaintiff. 
requires  some  peculiar  mode  of  evidencing  the  con- 
tract, as,  e.g.,  a  writing,  or  a  signature,  or  a  seal,  the 
question  of  the  existence  of  a  contract  in  fact  and  of 
the  existence  of  the  required  evidence  should  ever  be 
kept  distinct  in  thought.^  There  rnay  be  a  contract 
in  fact,  though  the  required  evidence  of  it  may  be 
wanting  ;  or  there  may  be  a  writing,  or  signature,  or 
seal,  and  yet  no  contract  in  fact.  Parol  evidence  is 
admissible  to  show  that,  although  there  is  what  pur- 
ports to  be  a  signed  agreement,  the  parties  in  truth 
never  came  to  an  agreement  at  all.  The  admission  of 
evidence  to  show  that  does  not  contravene  the  rule  of 
law  that  evidence  is  not  admissible  to  vary  the  terms 
of  an  agreement  in  writing.^ 

§  279.  Where  there  is  nothing  to  throw  light  upon  when  a 

,-,  .  •    ,  p  1  question 

tne  existence  or  non-existence  oi  a  contract  but  some  of  con- 
struction. 

1  Bossiter  v.  Miller,  3  App.  Cas.  ^  py^  y_   Campbell,   6   E.   &  B. 

lX2i:,mi;ChinnochY.  Marchioness      370,    373;   Pattle    v.     Hornibrooh, 
of  Ebj,  4  De  G.  J.  &  S.  638.  [1897]  1  Ch.  at  pp.  30,  31. 
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Where 
there  is  a 
formal 
doou- 
meut. 


Is  the  in- 
strument 
a  con- 
tract ? 

Judge's 
order. 


Instruc- 
tions for 
settle- 
ment. 


Articles  of 
associa- 
tion. 


instrument  or  instruments,  the  question  is  really  one 
of  construction  of  the  documents  in  question. 

§  280.  "Where  the  contract  is  embodied  in  a  formal 
document  simultaneously  entered  into  by  both  parties, 
and  purporting  to  be  a  contract,  little  difficulty  can 
occur  as  to  whether  the  contract  was  concluded.  But 
where  this  is  not  the  case  questions  have  arisen. 

§  281.  One  question  has  been  whether  the  instrument 
in  question  was  the  embodiment  of  a  contract  or  of 
some  other  transaction. 

(i.)  Is  a  Judge's  order  made  by  consent,  and 
directing  certain  things  to  be  done  by  the  parties 
to  it,  a  contract  to  do  the  things  1  It  was  said  not 
to  be  by  Lord  Hatherley  (when  a  Vice-Chancellor), 
who,  both  on  that  ground  and  on  the  nature  of  the 
Judge's  order,  refused  specific  performance.^  The 
opposite  view  has  been  taken  in  some  cases  at 
Common  Law,  and  it  has  been  said  that  a  contract 
is  not  the  less  a  contract,  and  subject  to  the  incidents 
of  a  contract,  because  there  is  superadded  the  com- 
mand of  a  judge. ^ 

(ii.)  Are  instructions  for  a  settlement  a  contract 
for  a  settlement,  or  only  instructions  for  a  contract  ? 
This  was  a  question  on  which  the  House  of  Lords 
was  in  one  case  much  divided.^ 

(iii.)  Are  articles  of  association  a  contract  between 
the  company  and  a  third  person  named  in  them  ? 
This  is  a  question  which,  under  special  circumstances, 
has  been  answered  in  the  affirmative.* 


'  Thames  Ironworh  Co.  v.  Patent 
Derrick  Co.,  IJ.  &  H.  93. 

2  Wentworth  v.  Bullen,  9  B.  &  C. 
840 ;  Lievesley  v.  Oilmore,  L.  R.  1 
C.  P.  570;  Conolan  v.  Leyland,  27 
Ch.  D.  632.  See  also  Tatham  v. 
Piatt,  9  Ha.  660. 

3  Caton  V.  Caton,  L.  E.  2  H.  L. 
127. 


*  Touche  V.  Metropolitan  Bailway 
Warehousing  Co.,  L.  E.  6  Ch.  671 ; 
questioned,  however,  by  Bowen  L.J. 
in  Qandy  v.  Oandy,  30  Ch.  D.  at 
p.  65.  It  is  conceived  that,  gene- 
rally, the  question  propounded  in 
the  text  is  to  be  answered  in  the 
negative.  See  He  Olympia,  [1898] 
2  Ch.  at  p.  168,  and  the  cases  there 
referred  to. 
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(iv.)  Is  the  recital  in  a  deed  evidence  of  a  contract  ■?  Recital. 

— is  a  question  which  also  has  been  answered  in  the 

affirmative.  ^ 

§  282.  A  much  more  common  question  is  whether  Negotia- 
negotiations  have  passed  from  that  state  and  resulted  contract? 
in  actual  contract.  If  it  were  only  doubtful  whether 
the  contract  was  concluded  or  negotiations  still  remained 
open,  the  Court  of  Chancery  used  to  refuse  specific  per- 
formance, and  leave  the  parties  to  their  Common  Law 
rights  if  any.^ 

§  283.  A  binding  contract,  enforceable  in  Equity,  Proposal 
may  be  constituted  by  the  proposal  of  one  party  and  ceptance. 
the  acceptance  of  the  other.*  But  as  the  proposal  has 
no  validity  without  the  acceptance,*  a  memorandum  of 
offer  differs  essentially  from  a  memorandum  of  agree- 
ment. "  In  the  case  of  an  offer,  no  doubt,  the  party 
signing  it  may  at  any  time  before  acceptance  retract ; 
but  if  it  be  an  agreement,  though  signed  by  one  party 
alone,  he  cannot  retract  at  his  pleasure,  but  all  he  can 
do  is  to  call  upon  the  other  party  to  sign  or  rescind  the 
agreement.  A  memorandum  of  agreement  supposes  that 
the  two  parties  have  verbally  made  an  actual  contract 
with  each  other ;  and  when  the  terms  of  such  contract 
are  reduced  into  writing  and  signed,  that  is  sufficient 
to  bind  the  party  signing ;  but  if  the  memorandum  is 
of  an  offer  only,  that  assumes  that  there  has  been  no 
actual  contract  between  the  parties."  ^ 

1   Wilson  V.  Keating,  27  Beav.  121,  468,     where     a    liquidator     vendor 

affirmed  4  De  Gr.  &  J.  588.  having  undertaken  to   accept  "  the 

-  Huddleston  v.  Briscoe,   11  Ves.  highest  net  money  tender  I  receive" 

583,  591 ;  Stratford  v.  Bosworth,  2  for  some  mines,   and   the    plaintiffs 

v.  &  B.  341 ;  Shelton  v.  Dole,  1  De  having  thereupon  sent  in  a  tender 

Gr.  &  J.  587.  which  in  the  view  of  the  Court  of  Ap- 

3  The  acceptance  must  be  by  the  peal  did  not  answer  the  description 

other  party.    An  offer  by  A.  to  B.  of  what  the  vendor  had  bound  him- 

and  acceptance  by  C.  constitutes  no  self  to  accept,  it  was  held  that  there 

contract.     Meynell  v.  Surtees,  3  Sm.  was  no  contract. 
&  Gif.  101,  117.  6  Per  Kindersley  V.C.  in  Warner 

*  See   South   Hetton    Goal  Co.  v.  v.    Willington,   3   Drew.   531.     See 

Haswell,  &c.  Co.,  [1898]  1  Ch.  465,  also  Meynell  v.  Surtees  (on  appeal), 
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Essentials      §  284.  In  Order  that  an  acceptance  may  be  operative, 
ceptance.  it  must  be  plam,  unequivocal,  unconditional,  and  without 
variance  of  any  sort  between  it  and  the  proposal,  and 
it  must  be  communicated  to  the  other  party,  and  that 
without  unreasonable  delay.' 
Kennedy       §  285.  The  proposition  that  the  acceptance  must  be 
*^'      plain,  unequivocal,  unconditional,  and  without  variance, 
is  supported  and  illustrated  by  a  great  variety  of  de- 
cisions. 

In  the  case  of  Kennedy  v.  Lee,"^  the  subject  was  much 
discussed :  it  was  there  unsuccessfully  argued  that  the 
acceptance  introduced  a  term  respecting  the  goodwill 
of  a  business  not  included  in  the  proposal. 
Accept-  §  286.  The  unequivocal  character  of  the  acceptance 
beun^ul-  that  is  requisite  is  well  illustrated  by  a  case  in  which 
vocal.  ^  made  an  offer  to  B.,  by  letter,  to  sell  a  lot  of  land : 
B.  filed  a  bill  against  A.,  alleging  a  contract  in  writing 
for  the  sale  of  this  estate,  and  the  answer  offered  to 
sell  the  estate  :  the  decree  was  in  the  alternative  for  a 
conveyance  on  the  payment  of  the  purchase-money  into 
the  bank,  or  in  default  for  the  dismissal  of  the  bill :  the 
money  was  paid.  The  question  arose  between  the  heirs 
and  devisees  of  B.  as  to  the  time  when  the  contract 
became  binding  :  it  was  held  that  the  bill  did  not 
amount  to  an  acceptance  so  as  to  bind  B.  ;  for  he  as 
plaintiff  might  have  dismissed  his  bill :  the  decree  did 
not,  for  it  left  an  election  to  the  plaintiff:  but  the 
payment  of  the  money  into  the  bank  did,  for  that  was 
unequivocal.^  In  another  case,  where  the  plaintiff  had 
made  an  offer  to  take  a  farm,  and  had  referred  to  cer- 
tain persons  as  to  his  capabilities  and  capital,  and  in 

1  Jur.  N.   S.  737 ;  3   W.   R.   535  ;  Hon  Co.,  Limited  v.  Briggs,  4  De  G. 

Horsfall  v.   Garnett,  6  W.  E.  387.  P.  &  J.  191. 

See,  as  to  poUicitatio,  Pothier,  Traite  ^  3  Mer.  441.     See,  too,    Thorn- 

des  Oblig.  par.  1,  chap.  1,  s.  1,  art.  1,  hury  v.  Bevill,  1  Y.  &  C.  0.  C.  554  ; 

§  2.  Gayhy  v.  Walpole,  18  W.  K.  782. 

3  Oaskarth  v.  Lord  Lowther,  12 

1  Oriental  Inland  Steam  Naviga-  Ygg_  ^qT. 
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consequence  of  this  offer  the  agents  of  the  proposed  lessor 
had,  by  his  direction,  prepared  and  sent  to  the  proposed 
lessee  a  lease  which  they  considered  to  be  in  pursuance 
of  the  proposal ;  Kindersley  V.C.  held  this  not  to  be 
an  acceptance,^  on  the   ground  that  the  act  was  am- 
biguous and  conditional : — ambiguous,  because  the  lease 
might  have  been  sent  in  order  to  save  time,  and  without 
any  intention  of  departing  from  the  right  of  accepting 
or  refusing  the  offer  of  the  plaintiff,  according  to  the 
result  of  his   communication   with   the  referees  ;    and 
conditional,  because  the  sending  the  draft  lease,  if  an 
acceptance  at   all,   was  an    acceptance  upon   condition 
that  the  defendant  accepted  the  draft  lease.     The  case 
of    Thomas  v.  Blachiian,^  before  Knight  Bruce  V.C, 
may  also  be  referred  to  as  illustrating  this  doctrine. 
Here  there  had   been  a  long  correspondence,  and  the 
Vice- Chancellor  held  that  there  never  had  been,  in  any 
part  of  it,  a  clear  accession  on  both  sides  to  one  and 
the  same  set  of  terms ;  and  accordingly  he  decreed  the 
dismissal  of  the  bill,  unless  the  plaintiff  accepted  the 
terms  of  the  defendant's  original  offer,  which  the  plaintiff 
acceded  to. 

§  287.  In  illustration  of  the  unconditional  nature  of  Acoept- 
the  acceptance  required,  the  case  of  Crossley  v.  Maycock  ^  beuncon- 
may  be  referred  to.     There  vendors  wrote,  in  answer  to  ^*^°"^  ' 
an  offer,  "  which  offer  we  accept,  and  now  hand  you  two 
copies  of  conditions  of  sale,"  and  inclosed  a  form  of 
contract  containing  sundry  special  stipulations  ;  and  it 
was   held   that   the   acceptance  was  conditional   only. 
"If,"  said  Jessel  M.R.,*  "there  is  a  simple  acceptance 
of  an  offer  to  purchase,  accompanied  by  a  statement 
that  the  acceptor  desires  that  the  arrangement  should 

1  Warner  v.  WilUngton,  3  Drew.  Lewis  v.  Brass,  3  Q.  B.  D.  667 ; 
523.  Cf.  Eorsfdll  v.  Garnett,  6  and  Jones  v.  Daniel,  [1894]  2  Ch. 
W.  11.  387. 

2  1  Coll.  301. 

3  L.   E.   18  Eq.  180.      See,  too,  «  L.  E.  18  Eq.  at  p.  181. 
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be  put  into  some  more  formal  terms,  the  mere  reference 
to  such  a   proposal  will  not  prevent  the  Court  from 
enforcing  the  final  agreement  so  arrived  at.      But  if 
the   agreement  is  made  subject   to  certain  conditions 
then  specified  or  to  be  specified  by  the  party  making 
it,  or  by  his  solicitor,  then,  until  those  conditions  are 
accepted,  there  is  no  final  agreement  such  as  the  Court 
will  enforce." 
And  with-      §  288.    Where   there   is   any   variance  between   the 
anceTrom  tcrms  of  the  proposal  and  those  of  the  acceptance,  no 
t  e  ofier.  (.Qj^^ract  arises  :  as  where  A.  offered  to  purchase  a  house 
on  certain  terms,  possession  to  be  given  on  or  before 
the  25th  of  July,  and  B.  agreed  to  the  terms,  and  said 
he  would  give  possession  on  the  1st  of  August.^     And 
where  A.  made  the  promoters  of  a  railway  an  offer  of  a 
way-leave  for  the  purpose  of  their  railway,  which  was 
one  for  mineral  traffic  only,  and  it  was  subsequently 
accepted,  but  for  the  purpose  of  constructing  a  public 
railway  for  general  traffic,  this  was  held  to  be  such  a 
variation  in  the  subject-matter  as  prevented  any  contract 
from  arising.^ 
Accept-         §  289.  The  introduction  of  a  term  in  the  acceptance 
not  intro-  which  is  not  in  the  proposal,  is  a  variance  which  prevents 
new  term,  their  Constituting  a  contract.       Therefore,  where  the 
defendant  offered  certain  terms  for  a  lease,   and  the 
plaintiff'  accepted  the  terms  and  offered  an   under-lease, 
there  was  held  to  be  no  contract.^     So  where  a  con- 
dition was  introduced  into  the  acceptance,  it  prevented 
its  operating  as  a  contract.*     In  another  case,  where 
the   plaintiff  proposed    a    contract    to    the    defendant, 
stipulating  amongst  other    things  that  a  lease  should 
contain  all  the  covenants  in  the  superior  lease,  and  the 

'  Routledge  v.  Grant,  4  Bing.  653.  ^  Eolland  v.  Eyre,  2  S.  &  S.  194. 

2  Meynell  v.  Surtees,  3  Sm.  &  Gif.  See,  too,  Lems  v.  Pedrieh,  29  L.  T. 

101,   affirmed  by   Lord  Cranworth,  178. 

1  Jur.   N.  S.  737;   3  W.   R.   535,  «  Hall  v.   Hall,   12    Beav.   414; 

sanctioning  tMs  argument.  Lucas  v.  Martin,  37  Oh.  D.  597. 
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defendant  signed  the  contract  tendered,  but  with  the 
qualification  that  there  was  nothing  unusual  in  such 
superior  lease :  a  draft  of  the  proposed  lease  was  then 
submitted  to  the  defendant,  who  made  some  alterations, 
and  requested  the  plaintiffs  solicitors  to  adopt  them  at 
once,  or  to  refuse  the  lease  :  the  solicitors  sent  back  the 
draft,  acceding  to  all  the  alterations  except  one  as  to 
assigning  without  licence  :  it  was  held  that  at  this  stage 
there  was  no  contract,  and  that  the  proposed  lessee 
could  determine  the  treaty.^  And  where  a  proposal 
was  made  to  take  an  allotment  of  railway  shares,  and 
a  letter  was  returned,  accepting  the  offer,  but  headed 
"  not  transferable,"  the  new  term  introduced  by  these 
words  prevented  the  proposal  and  acceptance  from  con- 
stituting a  contract.^ 

§  290.  In  a  case  which  went  to  the  House  of  Lords,®  Accept- 
the  Court  of  Appeal  held  that  the  purchaser's  accept-  jeot  to 
ance  of  a  proposal  for  sale  "  subject  to  the  title  being  appmved^ 
approved  by  our  solicitors,"  did  not  constitute  a  con-  cHort.^ 
tract  by  reason  of  the  new  term  ;  for  all  that  the  simple 
acceptance  could  have  given  here  would  have  been  the 
right  to  a  good  title,  and  what  he  stipulated  for  was  a 
title  to  be  approved  by  particular  persons  of  his  own 
selection.     But   in   the   House    of  Lords,   though  the 
decision  of  the  Court  of  Appeal  was  afiirmed  (on  the 
ground  that  no  concluded  contract  had  been  established). 
Lord  Cairns  dissented  from   that  Court's  view  of  the 
effect  of  the  words  in  question,  and  said,*  "  I  am  dis- 
posed to  look  upon  the  words  as  meaning  nothing  more 
than  a  guard  against  its  being  supposed  that  the  title 
was  to  be  accepted  without  investigation,  as  meaning, 
in  fact,  the  title  must  be  investigated  and  approved  of 

1  Lucas  V.  James,  7  Ha.  410.     Cf.  ^  j)uke  v.  Andrews,  2  Ex.  290. 

Wright  v.  St.  George,  12  Ir.  Ch.  R.  '  Hussey  v.  Eorne-Payne,  8  Ch.  D. 

226 ;  and  see  Battle  v.  Hornibrooh,  670 ;  4  App.  Cas.  311 ;  Hudson  v. 

[1897]  1  Ch.  at  p.  31  (counter-offer  Buck,  7  Ch.  D.  683. 

declined — no  contract).  '  4  App.  Cas.  at  p.  322. 
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in  the  usual  way,  wliich  would  be  by  the  solicitor  of 
the  purchaser."     If  the  point  be  still  open,  it  will  be 
worthy  of  consideration  whether  the  opinion  of  Lord 
Cairns  can  be  maintained. 
What  is        8  291.  But  where  the  proposal  leaves  a  term  to  be 

not  a  new  ■*■  .    . 

term.  decided  by  the  acceptance,  the  decision  of  this  will  not 
of  course  amount  to  the  introduction  of  a  new  term  ; 
as,  e.g.,  where  the  proposal  has  reference  to  such  a  day 
as  shall  be  named  by  the  party  to  whom  it  is  made, 
and  he  in  accepting  names  the  day.^  And  a  contract 
by  proposal  and  acceptance  may,  like  any  other,  leave 
the  price  or  any  other  term  to  be  ascertained  in  a  way 
agreed  on.^ 

Nugatory      §  292.  So  again,  it  seems  clear  that  a  variation  which 

varia-  .  i  .n  /v-  i  a 

tions.  IS  purely  nugatory  will  not  aiiect  the  contract ;  nor 
will  the  introduction  into  the  acceptance  of  what  is  not 
matter  of  contract;  as,  e.g.,  the  words  "we  hope  to 
give  you  possession  at  half-quarter  day,"  which  were 
held  to  be  a  mere  expression  of  hope,  and  so  not  to 
introduce  a  new  term  into  the  acceptance.* 

Reference      §  293.  Nor  will  the  Court  consider  a  new  term  to 

execu-  be  introduced  by  the  circumstance  that  the  acceptance 
proceeds  to  treat  of  the  way  in  wliich  the  contract  is  to 
be  carried  into  execution  ;  as,  for  instance,  by  referring 
to  a  formal  contract  that  was  to  be  drawn.^ 

ludui-  §  294.  Nor  will  a  new  term  be  held  to  be  introduced 

gence 

'  Boys  V.  Aijerst,  6  Mad.  316.  237,  affirming  S.  C.  45  W.  E.  221, 

2  Walker  V.  Eastern  Gounties  Bail-  ^^^'^  ^^  ^^  ^«1<^  ^^^^  ^°°"«  "•«- 
way  Co.  6  Ha.  594  marks  in  a  letter  of  acceptance,  as 

to  the  time  from  which   the   pur- 

3  Lucas  V.  James,  7  Ha.  410,  424.  ^hase  was  to  date,  and  as  to  seeing 
Cf.  infra,  §  636,  and  per  Lord  Colon-  to  the  fences,  were  not  to  be  treated 
say  in  Proprietors,  &c.   of  English      ^g  pg^  of  the  bargain. 

&  Foreign   Credit   Co.   v.   Arduin,  6  Qibbins  v.  North  Eastern  Metro- 

L.  R.  5  H.  L.  64,  81,  82.  politan  Asylum  District,  11  Beav.  1 ; 

*  Cliue  V.  Beaumont,  1  De  G.  &  Skinner  v.  M'Douall,  2  De  G.  &  Sm. 

Sm.  397.     See  3,\so  Johnson  V.  King,  265;  BonneuellY.  Jenkins,8Ch.'D. 

2  Bing.  270  ;  and  Simpson  v.  Hughes,  70 ;  Bossiter  v.  Miller,  3  App.  Cas. 

66  L.  J.  Ch.  334,  C.  A. ;  76  L.  T.  1124  ;  and  see  infra,  §  508. 
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by  the  mere  grant  of  some  indulgence  by  tbe  acceptor  granted 
to  the  proposer;  as  where  the  proposal  involved  the  cJptor. 
payment  on  a  particular  day,  and  the  acceptance  added 
that  if  the  payment  was  not  so  made,  interest  at  10  per 
cent,  must  also  be  paid.^  It  would  seem  that  this  could 
only  apply  where  the  time  of  payment  would  be  of  the 
essence  of  the  contract,  as  in  any  other  case  it  would 
seem  that  such  a  stipulation  was  not  an  indulgence. 

§  295.  The  acceptance  must  be  communicated  in  some  Aooept- 

-,  ,  .  T  T  o  ance  must 

way   by   the  acceptmg  party  to  the  other  :     a  mere  be  oom- 
mental  acceptance  will  not  do.     "  The  plea  is  not  good,"  ^ted  to 
said  Brian  C.J.,  "  without  showing  that  he  certified  the  p"^"?"^"; 
other  of  his  pleasure,  for  it  is  common  learning  that  the 
intent  of  a  man  is  not  triable,  for  even  the  Devil  does 
not  know  the  intent  of  a  man."  ^ 

§  296.  But  upon  this  doctrine  a  remarkable  exception  or  to  post 
has  been  engrafted  by  decision,  viz.,  that  where  the 
communications  are  by  post,  the  delivery  of  the  accept- 
ance to  the  post  office  makes  a  concluded  and  absolute 
contract,  though  it  may  never  reach  the  hands  of  the 
other  party.  This  conclusion  has  been  based  on  various 
suggestions ;  as  that  the  person  making  the  offer  has 
assented  to  treating  the  posting  of  the  acceptance  as  a 
sufiicient  communication  to  him  ;  that  the  post  office  is 
the  agent  of  the  proposer  to  receive  the  acceptance ; 
that  the  balance  of  convenience  is  in  favour  of  the 
doctrine  ;  that  the  acceptor  has  done  all  that  is  requisite 
on  his  part,  and  is  not  answerable  for  the  casualties  of 
the  post  office ;  that  the  case  is  governed  by  analogy 
with  the  law  as  to  notice  of  dishonour  of  a  bill.  Whether 
any  of  these  suggested  reasons  are  satisfactory  is  a 
question  now  open  for  discussion  only  in  the  House  of 


1  Harris^  case,  L.  R.  7  Ch.  587.  burn   in    Brogden  v.    Metropolitan 

2  Re  Consort,  &c.  Mines,  Ex  parte  Bailway  Go.,  2  App.  Gas.  692,  and 
Starh,  [1897]  1  Ch.  at  p.  591.  by  Lord   Macnaghten   in   Keighley, 

3  Year   Book,   17    Edw.    IV.   T.  Maxsted  &  Co.  v.  Durant,    [1901] 
Pasch.  2,  referred  to  by  Lord  Black-  A.  0.  at  p.  247. 

F.  L 
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Lords  ;  for  in  the  Household  Fire  Insurance  Co.  v.  Grant, ^ 
the  majority  of  the  Court  of  Appeal  upheld  the  conclu- 
sion above  stated,  Lord  Bramwell  dissenting  in  a  vigorous 
judgment.  The  current  of  authorities  before  this  de- 
cision cited  in  the  note  hereto  was  not  uniform.^  In 
Henthorn  v.  Fraser,^  Lord  Herschell  said  that  he 
"  should  prefer  to  state  the  rule  thus  :  Where  the  cir- 
cumstances are  such  that  it  must  have  been  withio  the 
contemplation  of  the  parties  that,  according  to  the 
ordinary  usages  of  mankind,  the  post  might  be  used  as 
a  means  of  communicating  the  acceptance  of  an  offer, 
the  acceptance  is  complete  as  soon  as  it  is  posted." 
Without        8  297.  The   acceptance,   moreover,  must  be  without 

unreason- 

able  delay,  unreasonable  delay.  "When  I  offer  anything  to  a 
person,"  said  Lord  Crau worth,*  "  what  I  mean  is,  I 
will  do  that  if  you  choose  to  assent  to  it ;  meaning, 
although  it  is  not  so  expressed,  if  you  choose  to  assent 

iiiustra-    to   it   within    a   reasonable    time."      This   principle    is 

tions.  _  ... 

illustrated  by  the  case  of  Williams  v.  Williams,^  of  which 
the  circumstances  were,  that  in  182V  A.  wrote  to  B. 
that  he  had  credited  B.'s  account  with  220^.  in  con- 
sideration of  a  contract  by  B.  to  convey  certain  houses. 
The  abstract  was  delivered  ;  but  there  was  no  accept- 
ance in  writing  by  B.,  who  however  five  years  after- 
wards filed  his  bill  against  A.  for  specific  performance. 
It  appeared  that  in  1827  A.  had  abandoned  the  treaty, 
and  that  in  1829  both  parties  considered  it  as  broken 
off,  but  nevertheless  that  B.  had  in  the  meantime  had 

1  L.  R.  4  Ex.  Div.  216.  s  [1392]  2  Ch.  at  p.  33.     In  ao- 

2  Adams  v.  Lindsell,  1  B.  &  A.  cordanoe  with  the  rule  as  stated  by 

681;  Stochen  v.  Gollin,  7  M.  &,W.  Lord  Herschell,  an  option  to  purchase 

515  ;  Dunlop  v.  Higgins,  1  H.  L.  C.  may  he  validly  exercised  at  the  time 

381;  Duncan  v.   Topham,  8  C.  B.  when  notice  of  its  exercise  is  posted. 

225;  EebVs  case,   L.  R.   4   Eq.   9;  Bruner  v.  Moore,  [1904]  1  Ch.  305, 

■British,  &c.  Telegraph  Go.  v.  Oolson,  316 ;  73  L.  J.  Ch.  377. 

L.  R.  6  Ex.  108 ;   Tovmsend^s  case,  1  t      -nr       n         a    ,        it 

„     ,,„  '     ^„,  ^      '  'In   Meynell  v.   Surlees,   1   Jur. 

L.  E.  13  Eq.  148 ;   Walls'  case,  L.  R,      j^  g  rj^rj .  3  -y^r  r  535 

15  Eq.  18  ;  Byrne  v.  Vaii  Tienhoven, 

5  C.  P.  D.  344.  5  17  Beav.  213. 
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the  benefit  of  the  credit  of  22,01.  The  Court  dismissed 
the  bill,  on  the  ground  that  an  offer,  to  convert  it  into 
a  contract,  must  be  accepted  and  acted  on  within  a 
reasonable  space  of  time.  In  another  case,  A.  applied 
to  a  company  for  shares  on  the  8th  of  June,  and  an 
allotment  was  made  on  the  following  23rd  of  November, 
and  it  was  held  that  the  acceptance  of  the  proposal  to 
take  shares  came  too  late  to  bind  the  proposer.^ 

§  298.  The  proposal,  before  conversion  into   a  con-  what  de- 
tract by  acceptance,  may  be  determined  in  two  ways,  thTp^.^ 
by  the  withdrawal  of  the  person  making  the  offer,  or  P°^*^- 
by  the  refusal  of  the  person  to  whom  it  is  made. 

§  299.  First,  it  may  be  determined  by  the  proposer  i.  with- 
by  withdrawal  before  acceptance,^  because  the  proposal  ^^^^ ' 
by  itself  creates  no  mutuality  and  no  obligation ;  so 
that  where  a  person  made  an  offer  for  a  farm,  which 
the  owner  intended  to  accept,  but  did  .not  do  so  bind- 
ingly,    and   the    proposer    subsequently   withdrew   his 
offer,  it  was  held  that  he  could  do  so,  and  that  there 
was  no  contract.^     And  so  also  where  A.  by  writing 
applied  to  a  company  for  shares   "  which  he    thereby 
accepted "  and  paid  the  deposit,  but  before  allotment 
withdrew   his  application    and   unsuccessfully  retpired 
the  return  of  his  deposit,  and  an  allotment  was  made 
to  him,  he  was  held   not  to  be  a  contributory.*     And 
where  a  railway  company  gave  notice  to  treat  for  part 
of  a  manufactory,  which  was  met  by  a  counter  notice 
requiring  them  to  take  the  whole,  and  the  company 
then   gave   notice    of  their  intention  to   apply   to    the 

^  Eamsgate    Victoria  Hotel     Co.,  pcrty  at  any  time  before  the  liam- 

Limited  v.  Monteflore,  L.  R.  1  Ex.  mer  falls)    Warlow  v.  Harrison,  28 

109.  L.  J.  Q.  B.  18. 

^   Thornhury  v.  Bevill,  1  Y.  &  C.  0.  3   ^^^^^^^  ^_  Willington,  3  Drew. 

0.  554.     See  also  Meynell  v.  Surtees,  533^     ^f.  Rummens  v.  lioUns,  4  De 

1  Jur.   N.  S.  737 ;  3   W.   E.   535  ;  (}  j  &  g  88 
Horrfall  V.  Garnett,  6  W.  R.  387 ; 

and  of.  (as  to  the  right  of  a  vendor  ^  Ex  parte    Oraham,   30    L.    J. 

at  an  auction  to  withdraw  the  pro-  Bank.  42. 
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Board  of  Trade  for  the  appointment  of  a  surveyor  to 
determine  the  value  of  the  premises  required  by  the 
notice  to  treat,  and  of  the   further   lands  which   the 
owner  could  lawfully  require,  and  had  required  the  com- 
pany to  take,  it  was   held  that   the  company   might 
still  withdraw  their  notice  to  treat.' 
NotwitL.-       §  300.  This  right   to  retract  is  not  affected  by   the 
timefo/  fact  that  the  offer  itself  specifies  a  time  within  which 
anoe^pre-  *^®  acceptance  is  to  be  made ;  so  that  where  A.  offered 
scribed,     ^q  gg]}   g,  house  to  B.,  and  gave  B.  six  weeks  for  a 
definite  answer,  A.  was  held   entitled  to  withdraw  his 
offer  before  the  expiration  of  that  period.^ 
Express        §  301.  It  is  ncccssary  to  the  effectual  determination 

notice  of  _  . 

witii-  of  a  proposal  by  withdrawal  l^efore  acceptance  that 
not  need-  somc  noticc  of  withdrawal  or  retraction  should  be  given 
"  ■  to  or  reach  the  person  to  whom  the  proposal  was  made, 

and  the  mere  posting  of  a  letter  is  not  sufficient.^  For 
a  person  who  has  made  an  offer  must  be  considered 
as  continuously  making  it,  until  he  has  brought  to 
the  knowledge  of  the  person  to  whom  it  was  made 
that  it  is  withdrawn.*  But  it  is  not  needful  that  the 
notice  should  be  formal  or  express.^  "  It  may  well  be 
that  the  one  man  is  bound  in  some  way  or  other  to 
let  the  other  man  know  that  his  mind  with  regard  to 
the  offer  has  been  changed  ; "  ®  but  as  soon  as  the 
person  to  whom  the  offer  was  made  in  fact  has  this 
knowledge,  as,  for  instance,  by  knowing  that  the  pro- 
poser has  sold  the  property  to  a  third  person,  he  will 
be  taken  to  have  sufficient  notice  of  withdrawal,  and 


^j 


1  Orierson  v.  Cheshire  Lines  Com-  C.  P.  D.  344  ;  Stevenson  v.  McLean, 
mittee,  L.  R.  19  Eq.  83  ;  of.  supra,  5  Q.  B.  D.  346. 

§  133,  and  cases  there  cited.  *  Per  Lord  Herschell  in  Henthorn 

2  D     *7  ^         n       *  AT,-       nKo  '^-  -^™««'"'  [1892]  2  Ch.  at  p.  31. 
Coohe  V.    Oxley,  3  T.   R.  653.     Cf.  ,„„    ,_■ 

Dickenson  v.  Dodda,  2  Ch.  D.  463 ;  „ '  d     '  t          t  -r    ^  ^.^     -^     . 

■D  ■  ,  1  p     -D      J  n         IT          ,1  °^'"  James  L.J.,  2  Ch.  D.  at  p. 

Bristol,  &c.  Bread  Co.  v.  Magqs,  4:4:  ,..„      „.    „,                      ,.  _.          . 

Ch  T)  filfi  Stevenson  v.   McLean,   o 

Q.  B.  D.  346;  Quillamore  v.  Pea- 

3  Byrne    v.    Van     Tienhoven,    5  cocke,  12  Ir.  Ch.  E.  at  p.  360. 
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lie  cannot  afterwards  by  accepting  the  offer  make  a 
binding  contract/ 

§  302.  Where  however  the   communication  is  not  a  Notice 
mere  offer  to  contract  but  a  notice  given  in  pursuance  I^ght'^of 
of  a  right  of  pre-emption,  the  notice  may,  according  ffot^™^ 
to  the  terms  of  the  instrument  giving  this  pre-emption, 
be  incapable  of  being  withdrawn.^ 

§  303.  In  Bolton  Partners  v.  Lambert  ^  the  Court  of  Unautho- 
Appeal   held   that   an    unauthorized    acceptance   by   a  oeptanoe 
stranger  in  the  name  of  the  person  to  whom  a  proposal  w'lth!'^*'^ 
was  made  prevented  the  person  making  the  proposal  'i^^^'^'^i- 
from  withdrawing  it.     The  case  appears  to  be  a  remark- 
able one ;  and  it  raises  such  important  questions  with 
regard   to    the    true   nature    of  a    contract   that  some 
observations  are  made  upon  it  in  an  Additional  Note 
at   the   end   of  this  volume,  to  which   the   reader   is 
referred. 

It  has  been  held  that  the  doctrine  of  the  case  above 
discussed  does  not  apply  where  the  ratification  does 
not  come  till  after  the  time  fixed  by  the  contract  for 
performance  has  arrived.* 

§  304.  In  the  second  place,  the  refusal  of  the  person  ii.  Ee- 
to  whom  the  proposal  is  made  puts  an  end  to  it ;  and 
it   will   not   be   revived    by   a   subsequent    tender   of 
acceptance.^ 

§  305.  As  it  is  competent  to  the  proposer  to  recall  Varia- 

his  proposal  at  any  time  before  acceptance,  so  also  he  the  pro- 
posal. 

1  Dickenson  v.   Dodds,  2  Ch.  D.      Athy  Guardians  v.  Murphy,  [1896] 
463,  474.  1 1.  R.  at  pp.  74,  75. 


4 


Managers  of  Metropolitan  Asy- 


-  See  Homfray  v.  Fothergill,  L.  E. 

V  J-,   mi.    T\   one     r  11       J  •     T>  lums  V.  Kinoham,   6  Times   L.  E. 

3  41  Cn.  D.  295 ;  followed  in  Re  n        > 

Portuguese  Copper  Mines,  Limited, 

Ex  parte  Badman,  45  Ch.  D.  16 ;  «  Hyde  v.    Wrench,  3  Beav.  331. 

but    distinguished    in     Dibhins     v.  The  decision  in  Hodgson  v.  Hutchen- 

Dibbins,    [1896]   2    Ch.   348,    351,  son,  5  Vin.  Abr.  522,  pi.  34,  which 

where  there   was   an   option  which  inferred    an    acceptance    from    acts 

had  to  be  finally  exercised,  if  at  all,  after    an    explicit  refusal,  probably 

within  a    limited  time.      See,  too,  cannot  be  maintained  on  this  point. 
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may  vary  it  by  the  introduction  of  any  new  term  into 
it.  And  as  the  person  to  whom  the  proposal  is  made 
may  of  course  offer  to  accept  the  terms  proposed  with 
any  variation  or  addition,  it  follows  that  each  party 
may  continue  to  add  fresh  stipulations  to  the  proposed 
contract,  until  the  terms  proposed  by  one  side  have 
been  definitely  accepted  by  the  other. ^  Therefore 
where  the  owner  of  an  estate  made  a  proposal  re- 
quiring amongst  other  things  the  payment  of  1,500^. 
by  way  of  deposit,  and  the  purchaser  objected  to  it, 
and  before  he  accepted  the  terms,  the  owner  required 
it  to  be  paid  and  the  contract  to  be  signed  before 
a  given  day,  or  the  treaty  to  be  at  an  end,  and  this 
was  not  complied  with,  but  a  subsequent  offer  was 
made  to  sign  the  contract  and  pay  the  deposit ;  the 
Court  held  that  there  was  no  contract.^ 
Writing  §  306.  The  Statute  of  Frauds  requiring  that  the 
one  party  memorandum  of  agreement  shall  be  signed  by  the 
■  party  to  be  charged  therewith  and  not  requiring 
the  signature  of  both  parties,  it  follows  that  where 
there  is  a  writing  under  the  hand  of  the  defendant 
expressing  the  contract,  there  is  no  need  to  prove  an 
acceptance  in  writing  by  the  plaintiff  of  the  terms  of 
that  contract,  and  the  institution  of  the  action  is  a 
sufficient  acceptance.^  If  that  writing  leaves  any  term 
open  to  the  election  of  the  other  party,  the  acceptance 
must  of  course  be  in  writing  to  satisfy  the  statute.* 
Plaintiff's  §  307.  But  the  cases  have  gone  further,  and  it  is 
anceneed  now  Well  Settled  that  where  the  writing  is  a  memo- 
writing'.''  randum  expressing  not  a  contract  but  a  mere  proposal, 
yet  there  the  acceptance  of  this  proposal  (though  it 
seems  essential  to  convert  the  proposal  into  a  contract) 
need  not  be  in  writing. 

>  Eoneyman  v.  Marryat,  21  Beav.  2  g_  q_ 
14,  affirmed  in  D.  P.  6  H.  L.  0.  112. 

Distinguisli  JolUffe  v.  Blumberg,  18  ^  "^"^/s  v.  Ayerst,  6  Mad.  316. 

W.  E.  784.  «  Ibid. 
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This  was  so  decided  by  Kiodersley  V.C.,  in  a  case 
where  he  observed  on  the  want  of  previous  authority 
distinctly  to  establish  the  point/  and  his  decision  was 
subsequently  followed  by  the  Courts  of  Exchequer  and 
Exchequer  Chamber.^  In  the  old  case  of  Coleman  v. 
Upcot,^  where  there  was  first  an  acceptance  by  the 
plaintiff  by  parol,  and  subsequently  a  subscription  by 
the  plaintiff,  the  parol  acceptance  appears  to  have  been 
the  ground  of  the  decision  that  there  was  a  binding- 
contract.  Where  a  written  and  signed  memorandum 
contains  two  alternative  proposals,  parol  acceptance 
of  one  of  them  may  suffice  to  constitute  a  contract 
enforceable  by  the  acceptor.* 

§  308.  When  it  has  been  once  established  that  the  Acoept- 
acceptance  need  not  be  in  writing,  it  of  course  follows  acts. 
that  it  may  be  by  acts  as  well  as  words. ^  Thus,  for 
example,  where  an  uncle  of  a  young  man  sent  proposals 
to  the  friends  of  a  lady,  to  which  no  answer  was 
returned,  but  the  young  man  was  admitted  as  a  suitor, 
and  the  marriage  ensued,  it  was  held  by  Lord  Notting- 
ham to  amount  to  a  complete  contract,  which  ought  to 
be  performed  on  all  sides.*  It  is  an  every-day  occur- 
rence to  infer  assent  from  acts  as  well  as  from  words. 

§  309.  Of  course  no  action  can  be  brought  against  Defen- 

1  .  „  in,-        dant's  ac- 

any  one  on  a  parol   acceptance  of   a  proposal  relative  oeptance 
to  the  sale  of  realty.  writing.'" 

§  310.  In    contracts    constituted    bv   proposal    and  Time  at 

,      .  -t      L       L  ^        which  the 

acceptance,  it  is  obvious  that  the  question  may  arise,  contract 
at  what  time  the  treaty  was  converted  into  a  contract.'  tute°d.^ '' 

'   Warner  v.  Willington,  3  Drew.  3  5   Vin.    Abr.   527,   pi.   17  ;    of. 

523.  Palmer  v.  Scott,  1  R.  &  My.  391. 

2  Smith  V.  Neale,  2  C.  B.  N.  S.  *  Lnver  v.  Koffltr,  [1901]    1  Ch. 

67 ;  iJe«ss  v.  Pichdey,  L.  E.  1  Ex.  543. 

342.     See  also  Mozley  v.   Tinkler,  1  s   Williams  v.    Williams,  L.  E.  2 

C.  M.  &  E.  692  ;  Liverpool  Borough  Ch.  294. 

Bank  V.  j:ccles,  4  H.  &  N.  139 ;  and  <>  Parker  v.  Serjeant,  Finch,  146 

Filby  V.  Hounsell,  [1896]  2  Ch.  at  ^  Cf.  on  this  point,  Di'-kenson  v. 

P-  740.  Dodds,  2  Ch.  D.  463 ;  swjira,  §  301. 
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Posting     In  all  cases  in  which  the  contract  is  perfected  by  the 
posting  of  a  letter  declaring  the  acceptance,  the  con- 
tract dates  from  the  posting,  and  not  from  the  receipt 
of  the  letter  of  acceptance/ 
Where  §  311.  In   case   of    there   being    an    agent    for   the 

an  agent   proposcr  authorized  in  that  behalf,  the  communication 
poser™      of  the  acceptance  to  him  completes  the  contract,  though 
the  agent  may  fail  to  make  known  the  acceptance  to 
his  principal.^ 
Eepresen-      s  312.  One    SDccies    of    Contract    by   proposal    and 

tationand        ''  ^  j      i.       ± 

conduct,  acceptance  is  constituted  by  a  promise  or  representa- 
tion made  by  one  person,  and  acts  done  by  another 
person  on  the  faith  of  such  promise  or  representation. 
"  A  representation,"  said  Lord  Cottenham,^  "  made  by 
one  party  for  the  purpose  of  influencing  the  conduct 
of  the  other  party,  and  acted  on  by  him,  will  in 
general  be  sufficient  to  entitle  him  to  the  assistance  of 
this  Court  for  the  purpose  of  realizing  such  repre- 
sentation." 

Eepresen-      s  313.  Eepreseutations  are  of  two  kinds :  the  one  of 

tation  of  ^ 

things  things  past  or  present,  the  other  of  things  future  :  the 
one  of  things  done  or  existing,  the  other  of  things  to 
be  done.  With  regard  to  the  former  class,  whenever  a 
representation  as  to  something  alleged  as  a  then  existing 
fact,  which  representation  is  not  true,  has  been  made 
by  a  person  who  knows  it  to  be  untrue,  or  does  not 
know  it  to  be  true,*  to  another  person  in  order  to  induce 
him  to  an  act,  and  that  act  has  been  thereupon  done  by 
the  second  person  to  his  prejudice,  the  person  making 
the  representation  will  not  be  allowed  by  the  Court 
afterwards  to  turn  round  and  deny  the  alleged  fact. 


•  Potter    V.    Sanders,  6   Ha.   1 ;  Tracey,  2  P.  Wms.  64,  which  shows 

Byrne  v.  Van  Tienhoven,  5  C.  P.  D.  that  where  the  act  was  not  done  in 

344.  reliance    on  the    representation,   no 

2  Wright  V.  Bigg,  15  Beav.  592.  contract  arises. 

3  In  Hammenley  v.  Be  Biel,  12  ■•  Per  Grant   M.R.  in   Ainslie  v. 
CI.   &   Pin.   62,    n. ;   cf.   Ayliffe  v.  Medlycott,  9  Ves.  21. 
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"  It  shall  be,"  said  Lord  Mansfield  C.J./  "  as  represented 
to  be."  Thus  for  example,  where  one  person  repre-  lUuatra- 
sented  to  another,  on  a  treaty  for  marriage  with  his 
daughter,  that  a  certain  demand  was  not  existing,  he 
was  afterwards  restrained  by  the  Court  from  proceeding 
to  recover  the  demand :  ^  and  where  a  father  repre- 
sented to  a  future  husband  of  his  daughter  that  she 
was  entitled  after  the  death  of  her  parents  to  10,000^., 
and  she  was  in  fact  only  entitled  to  about  half  that 
amount,  the  balance  was  recovered  from  the  father's 
estate.^  But  in  these  cases,  the  Court  acts  merely  on 
the  principle  of  preventing  fraud,  and  not  at  all  on 
contract ;  *  and  they  therefore  do  not  properly  come  in 
for  discussion  here. 

§  314.  But  with  regard  to  representations  of  some-  Eepresen- 
thing  future,  and  within  the  power  of  the  party  making  thingg° 
the  statement,  the  case  is  different.     On  the  one  hand,  *'^''^'^''- 
the  doctrine  of  estoppel  by  representation  has  no  appli- 
cation to  such  cases  ;  ^  and  on  the  other  hand  such  a 
representation,  made  for  a  particular  purpose  by  one 
person,  and  followed  by  conduct  in  pursuance  of  it  by 
the    other,    constitutes    a    true    and    proper    contract. 
"  There  is  no  middle  term,"  said  Lord  Cranworth,'*  "  no 
tertium  quid  between  a  representation  so  made  to  be 
effective  for  such  a  purpose  and  a  contract ;  they  are 
identical."     In  one  case   an  uncle  represented  that  he 

1  la   Montefiori  v.   Montefiori,   1  250;  affirmed    5   De   G.   M.    &   G. 

Wm.  Black.  364.  558,  oa  different  grounds.     See  also 

''  Neville  v.  Wilkinson,  1  Bro.  C.  C.  Jameson  v.  Stein,  21  Beav.  5. 

543.    See  also  Qale  v.  Lindo,  1  Vern.  4  p^^   Lord    Cranworth    L.J.    in 

475  ;  Scott  V.  Scott,  1  Cox,  366 ;  and  Money  v.  Jordan,  2  De  G.  M.  &  G. 

at  Law,  Montefiori  v.  Montefiori,  1  332^ 
Wm.  Bl.  363;  Pickard  v.  Sears,  6 

A.  &E.  469  ;  Qregg  v.  Wells,  10  A.  &  '  Maddison  v.  Alderson,  8  App. 

E.  90; -Freeman  v.(7ooAe,  2  Ex.  654;  *^^^-    ^^'^'    ^^2.      See,    too,    George 

Howard  v.  Hudson,  2  El.  &  Bl.  1 ;  WMtechurch,  Limited  v.    Cavanagh, 

Foster  v.  Mentor  Life  Assurance  Co.,  1^^^°^^  ^-  ^-  *'  P"  ^^*^- 

3  El.  &  Bl.  48.  0  InMaunsell  y.  White,  4H.  L.  C. 

3  Bold  Y.   Hutchinson,   20   Beav.  1056. 


154  DEFENCES  TO  THE  ACTION. 

would  buy  a  warehouse  for  his  nephew,  and  at  the 
uncle's  instance  the  nephew  entered  into  a  binding 
contract  to  purchase  the  warehouse :  it  was  there  held 
that  the  uncle's  estate  was  bound  to  find  the  purchase- 
money/ 
Represen-      S  315.  Jn  order  to  enable  the  Court  to  give  relief  on 

tation  1        1  n 

must  be  the  ground  of  contract  to  a  person  who  has  acted  on 
absolute,  the  faith  of  another's  statements,  the  representation 
or  promise  on  which  he  relies  must  be  clear  and  abso- 
lute. Therefore  where  a  father,  after  declining  to 
enter  into  a  settlement,  added  that  he  should  allow  his 
daughter  the  interest  of  2,000/.,  and  that  if  she  married 
he  might  bind  himself  to  do  it,  and  pay  the  principal  at 
his  decease,  it  was  held  not  to  be  an  absolute  contract :  ^ 
and  so  where  the  father  of  an  intended  husband  made 
only  a  promise  to  recognise  his  son  in  common  with  the 
rest  of  his  family,  but  the  promise  was  loose  and  vague, 
and  defined  no  sum,  Stuart  V.C.  dismissed  a  bill  filed 
by  the  son,  but  under  the  circumstances  directed  the 
costs  to  be  paid  out  of  the  father's  estate.^  But,  on 
the  other  hand,  where  on  the  treaty  for  a  marriage 
the  father  of  the  intended  wife  wrote  to  the  intended 
husband,  "At  my  decease  she  [the  intended  wife]  shall 
be  entitled  to  her  share  in  whatever  property  I  may 
die- possessed  of,"  Lord  Romilly  M.R.  held  that  this 
amounted  to  a  contract  binding  on  the  father  and  his 
estate,  and  was  not  too  vague  to  be  enforced.*  "  When," 
said  his  Lordship,^  "  a  man  makes  a  solemn  engagement 
upon  an  important  occasion,  such  as  the  marriage  of  his 

1  Skidmore  v.  Bradford,  L.  E.  8  Distinguish  JRe  Fickus,  Farina  v. 

Bq.  134 ;  of.  Bidley  v.  Bidley,  34  Fickus,  [1900]  1  Oh.  331,  where  the 

Beav.  478.  Intended   wife's   father  had   written 

■•^  Bandall  v.  Morgan,  12  Ves.  67.  to  the  intended  husband,  "  She  will 

See  the  observations  on  this  case  of  have  a  share  of  what  I  leave  after 

Lord  St.   Leonards  in  Maunsell  v.  the  death  of  her  mother."     See,  too, 

White,  1  Jon.  &  L.  567.  Ooverdale  v.  Eastwood,  L.  R,  15  Bq. 

3  Kay  V.  Crook,  3  Sm.  &  G.  407.  121. 

<  Laver  v.   Fielder,  32    Biav.  1.  ■'32  Beav.  at  p.  12. 
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daughter,  he  is  bound  by  the  promise  he  then  makes. 
If  he  induce  a  person  to  act  upon  a  particular  promise 
with  a  particular  view  which  affects  the  interests  in 
life  of  his  own  children  and  of  the  persons  who  become 
united  to  them,  this  Court  will  not  permit  him  after- 
wards to  forego  his  own  words,'  and  say  that  he  was 
not  bound  by  what  he  then  promised.  It  is  upon 
these  principles  that  the  Court  has  acted  in  all  such 
cases ;  it  exercises  its  jurisdiction  for  the  enforcement 
of  the  truth,  and  makes  a  man's  acts  square  with  his 
words,  by  compelling  him  to  perform  what  he  has 
undertaken." 

§  316.  Where  the  representation  is  merely  of  what  where 
the  person  intends  to  do,^  or  the  promise  is  one  for  the  gagement 
performance  of  which  the  person  making  it  refuses  to  honorary. 
contract,  and  insists  that  the  recipient  shall  rely  on  his 
honour,  the  engagement  is  of  a  merely  honorary  nature, 
and  therefore  not  enforceable  by  the  Court.  ^     In  one  ^aunseii 

•'  V.  White. 

case  the  guardians  of  a  young  lady,  who  was  a  minor, 
objected  to  her  marriage  until  a  suitable  settlement 
should  be  made  on  behalf  of  her  intended  husband  ;  his 
uncle,  from  whom  he  had  expectations,  having  been 
previously  consulted  on  the  matter,  was  informed  of 
this  resolution ;  in  reply  to  which  he  wrote  to  his 
nephew,  "  My  sentiments  respecting  you  continue  un- 
alterable :  however,  1  shall  never  settle  any  part  of  my 
property  out  of  my  power  so  long  as  I  exist.  My  will 
has  been  made  for  some  time,  and  I  am  confident  that 
I  shall  never  alter  it  to  your  disadvantage.  I  repeat 
that  my  Tipperary  estate  will  come  to  you  at  my  death, 
unless  some  unforeseen  occurrence  should  take  place." 
The  letter  further  alleged  that,  as  he  had  never  settled 
anything  on  any  of  his  nephews,  his  doing  so  in  this 
case  would  cause  jealousy  in  the  family :  this  letter  the 

'   E.g.,    Be    Fickus,    Farina    v.  ^  Cf.  Lord  Walpole  v.  Lord  Orford, 

Fichus,  [1900]  1  Ch.  331.  3  Ves.  402 ;  infra,  §  596. 
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writer  desired  might  be  communicated  to  the  young 
lady's  guardians.  It  was  held  that  the  intention  of  the 
uncle  was  not  to  settle  his  property,  and  that  therefore 
the  letter  could  not  be  treated  as  a  contract.' 
Money  v.  §  317.  The  same  principle  governed  the  decision  of 
the  case  of  Money  v.  Jordan."^  The  facts  were,  shortly, 
that  B.  was  under  a  bond  for  the  payment  of  a  sum  of 
money  to  A. ;  that  B.  being  about  to  marry,  A.  said 
she  should  never  distress  him  about  the  bond,  that  she 
had  given  it  up,  and  would  never  enforce  it ;  but  on 
being  requested  to  give  up  the  bond,  she  declined  to 
do  so,  saying  that  she  would  be  trusted,  and  that  B. 
might  rely  on  her  word.  B.  married,  and  A.  subse- 
quently having  put  the  bond  in  suit,  B.  sought  the 
interference  of  the  Court  by  injunction.  The  repre- 
sentations in  question  were  held  to  be  binding  by  Lord 
Komilly  M.  R.  in  the  first  instance,  by  Knight  Bruce 
L.J.  on  appeal,  and  by  Lord  St.  Leonards  in  the  House 
of  Lords,  whilst  the  contrary  was  ultimately  decided  by 
a  majority  in  the  House,  consisting  of  Lords  Cranworth 
and  Brougham.  The  question  was  in  a  considerable 
part  one  of  evidence.  But  Lords  Cranworth  and  St. 
Leonards  differed  as  to  the  effect  of  a  representation  of 
intention,  the  latter  holding  such  to  be  binding,  and  the 
former  not.^ 
other  §  318.  On  the  same  principle,  where  a  settlement  was 

tionl*^^  not  ready  at  the  time  of  the  marriage,  and  the  lady 
married  on  the  husband's  engagement  in  honour  that 
she  should  have  the  same  advantage  of  the  agreement 

1  Maunsell  v.  White,  1  Jon.  &  L.  the  cases  above  stated,  Norton  v. 
539 ;  affirmed  4  H.  L.  0.  1039.  Wood,  1  R.  &   My.  178 ;  Cross  v. 

2  15  Beav.  372 ;  2  De  G.  M.  &  G.  ^^"99.  1  Ha.  553  ;  Laver  v.  Fielder, 
318  ;  5  H.  L.  0. 185,  sub  nom.  Jorden  ^^  Beav.  1 ;  Cooerdale  v.  Eastwood, 
V.  Money.  And  see  Chadmck  v.  ^-  ^-  ^^  ^l'  ^^l ;  M-^^  v.  Maw, 
Manning,  [1896]  A.  C.  at  pp.  238,  ^  ^'^-  S^^,  overruled  in  Maddismi 
„nq  V.  Alderson,  8  App.  Cas.  467 ;  George 

Whitechurch,  Limited  v.  CavanagJi, 

3  With  regard  to  the  force  of  an  [1902]  H.  C.  at  p.  130  (promises  de 
expression  of  intention,  see,  besides     future)  ;  and  infra,  §§  328,  329. 
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as  if  it  were  in  writing  and  duly  executed,  the  Court 
refused  to  interfere,  as  the  engagement  was  merely 
honorary.^  And  again  where  letters  were  sent  contain- 
ing what  only  amounted  to  a  general  assurance  that,  if 
a  tenant  acted  to  the  satisfaction  of  his  landlord,  he 
would  deal  honourably  and  handsomely  with  him  in 
regard  to  renewing  his  lease,  this  assurance  was  dis- 
criminated from  a  matter  of  contract,  and  was  not 
enforced  by  the  Court. ^ 

§  319.  The  circumstances  of  the  case  of  Morehouse  v.  Morehouse 
Colvin^  were  these.  A  testator,  who  had  by  his  will 
bequeathed  12,500Z.  to  his  daughter,  wrote  a  letter  to 
an  old  friend  of  his  in  India,  to  whom  the  young  lady 
was  consigned,  and  therein  stated  that,  in  case  of  her 
marrying  with  his  approbation,  her  husband  should 
have  2,000Z.  on  the  marriage,  and  continued,  "  nor  will 
that  be  all :  she  is  and  shall  be  noticed  in  my  will ;  but 
to  what  further  amount  I  cannot  precisely  say,  owing 
to  the  present  reduced  and  reducing  state  of  interest, 
which  puts  it  out  of  my  power  to  determine  at  present 
what  I  may  have  to  dispose  of."  The  substance  of 
these  terms  was  communicated  to  the  intended  husband : 
the  testator  revoked  his  will,  and  made  another,  omit- 
ting the  legacy,  and  giving  his  daughter  a  residuary 
and  contingent  interest :  Lord  Romilly  M.R.,  and  after- 
wards the  Court  of  Appeal  in  Chancery,  held  that  there 
was  no  contract  which  could  be  enforced. 

S  320.  Again,  in  Maddison  v.  Alderson,*  the  appel-  Maddison 

nil  111  1  -1  .  n       ^.Mder- 

lant,  a  housekeeper,  had  been  Jong  m  the  service  oi  a  son. 
farmer,  and  proposed  to  leave  him ;  he  told  her  of 
expectations  he  had  from  an  uncle,  and  that  the  uncle 
wished  her  to  stay  with  him  as  long  as  he  lived,  and 
to  make  all  right  by  leaving  her  the  farm,  which  he 
(the  farmer)  promised  to  do  if  she  lived  with  him ; 

1   Viscountess  Montacute  v.  Max-      441. 
well,  1  P.  Wms.  618.  s  15  geav.  341. 

-  Price  V.  Assheton,  1  Y.  &  C.  Ex.  ■•  8  App.  Cas.  467. 
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the  appellant  remained  with  the  farmer  till  his  death. 
The  House  of  Lords  held  the  case  was  one  of  conduct 
induced  by  promises  and  not  of  definite  contract ;  that 
there  was  no  contract  on  her  part  to  remain  with  her 
master,  and  that  he  was  at  liberty  to  have  dismissed 
her  at  any  time. 
Subse-  §  321.  Where,  subsequently  to  representations  of  the 

tiemeut     sort  which  We  have  been  considering,  a  settlement  has 
to  pro-      been  executed  making  a  provision  but  taking  no  notice 
™^^®'        of  the  subject  of   the  representations,  a  presumption 
arises  that  the  settlement  contains  the  whole  contract, 
and  this,  if  not  rebutted,  is  of  course  a  bar  to  any  relief 
on  the  representations.^ 
Where  the      §  322.  The  Same  result  more  clearly  follows  where 
didnoT    not  Only  is  there  a  settlement  which  is  silent  as  to  the 
man°iage.*  Pi'omise,  but  where  it  appears  that  the  marriage  was 
determined  on  long  before  the  promise.     There  it  is 
evident  that  the  promise  did  not  induce  the  marriage.^ 
Cases  §  323.  We  will  now  proceed  to  consider  the  cases  in 

represen-  which  a  representation,  followed  by  conduct  of  the  party 
binding,    to  whom  it  is  made,  has  been  held  to  be  binding. 
In  oases  of      §  324.  These  cases   have  for  the  most  part  turned 

marriage  j       •       ii  £ 

contracts,  upou  representations  made  m  the  course  or  marriage 
treaties,  followed  by  marriage  made  on  the  faith  of  such 
representations, — a  class  of  cases  in  which  the  Court  is 
inclined  to  attach  more  than  ordinary  weight  to  the 
language  of  the  one  party,  when  it  is  calculated  to  convey 
a  false  impression  to  the  other.^ 
Distinc-        §  325.  Where  the  proposal  is  in  writing,  the  marriage 
tween       and  othcr  acts  are  relied  on  only  as  evidence  of  accept- 
Tndverbai  ^uce ;  but  where  the  proposal  has  been  verbal,  the  acts 
proposal,  jjj^jg^  \yQ  relied  on  also  as  constituting  a  case  of  part- 
performance,  for  which  purpose  marriage  alone  is,  from 

>  Loxley  v.  Heath,  1  De  G.  F.  &  ^  Ooldicutt  v.  Townsend,  28  Beav. 

J.  489  ;  Sands  v.  Soden,  31  L.  J.  Oh.      '^'^^^ 

5  Per  Lord  St.  Leonards  in  Maun- 

870 ;  Be  Badcock,  17  Ch.  D.  361.  geU  y.  White,  1  Jon.  &  L.  563. 
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the  words  of  the  Statute  of  Frauds,  not  sufficient.  The 
cases  on  part-performance  in  connection  with  such  con- 
tracts/ and  also  of  marriage  in  fraud  of  a  parol  contract/ 
are  respectively  considered  elsewhere. 

§  326.  The  principle  of  the   cases   now   under   dis-  The  pnn- 
cussion  is  established  by  several  old  decisions,  to  which  esLb-"'^^ 
it  will  be  sufficient  to  refer  ^  before  considering  the  more  ^^^^®'^^' 
recent  cases. 

§  327.  In  Luders  v.  Anstey,*'  a  husband  before  mar-  Luders  v. 
riage  wrote  a  letter  proposing  a  settlement  of  the  lady's  ^^  ^'''' 
fortune,  securing  certain  benefits  to  the  children  of  the 
lady's  first  marriage  :  shortly  afterwards  the  marriage 
took  place,  and  Lord  Loughborough  held  that  the 
husband  was  bound  by  the  letter,  though  bonds  to 
execute  a  settlement  had  subsequently  been  entered 
into,  also  securing  benefits,  but  difi"erent  ones,  to  the 
same  children.  "  There  is  no  locus  poenitentise,"  said 
his  Lordship,  "  in  this  case.;  and  I  should  require  a 
positive  distinct  dissent :  and  that  could  not  be  evidenced 
by  anything  but  an  actual  settlement  before  marriage, 
varying  from  that." 

§  328.  In  Saunders  v.  Cramer,^  a  paper  signed  by  Saunders 
a  lady,  expressing  her  intention  of  leaving  her  grand- 
daughter a  certain  sum,  to  be  secured  by  a  bond,  which 
offer  was  to  be,  and  was  in  fact  communicated  to  the 
intended  husband  of  the  young  lady,  and  was  followed 
by  a  marriage,  was  held  a  binding  proposal.  The 
mention  of  the  bond  went  to  show  that  it  was  intended 
to  be  binding  on  the  party  making  it. 

§  329.  In  De  Beil  v.  Thomson,^  in  written  proposals  -Ds  Beii  v. 
made  on  the  marriage  treaty  the  father  expressed  that 
he  "  intended  to  leave  his  daughter  a  further  sum  of 

•  See  infra,  §  619.  373  ;     Coohes   v.    Mascall,   2   Vern. 

2  See  infra,  §  576.  ^^'^■ 

*  4  Ves.  501 ;  S.  0.   5  Ves.  213 ; 

3  Moore  v.    Hart,   1    Vern.    110,       Viret  v.  Viret,  17  Ch.  D.  365,  n. 
201 ;  WanhfordY.  Fotherhy,  2  Vern.  ^  3  Dr.  &  War.  87. 

322 ;  Halfpenny  v.  BaV^t,  2  Vera.  «  3  Beav.  469. 
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10,000Z.    in   his   will,   to   be   settled   on   her  and   her 
children,   the  disposition  of  which,  supposing  she  had 
no  children,  to  be  prescribed  by  the  will  of  her  father." 
This  was  held  to  create  an  obligation.     These  proposals 
were  made  subject  to  revision ;  but  it  was  held  that 
that  power  was    determined   by   their   acceptance   by 
the   intended   husband,    and    the   marriage    with    the 
father's  consent.     This  decision  of  Lord  Langdale  M.R. 
was  affirmed  by  Lord  Cottenham,^  and  afterwards  by 
the  House  of  Lords.  ^ 
»X*v°'        §  330.  In  Montgomery  v.  Reilly,^  the  eldest  son  came 
Meiiiy.      Jq-jjq  estatcs,  subjcct  to  a  jointure  to  his  mother  and 
portions  to   his  brothers  and  sisters,    and   carried   on 
a  correspondence  with    a  friend  of  the  family  with  a 
view  to  the  increase  of  these  charges,  and  ordered  the 
payment  of  the  increased  jointure  and  interest  on  the 
increased  portions  :    on  the    faith  of  a  representation 
made  on  the  strength  of  these  acts  by  the  family  friend, 
a   daughter   married :    the   interest   on   the   increased 
portion  was  continued  to  be  paid  to  the  daughter,  and 
the  agent's   accounts    in   which    these  payments    were 
stated  passed ;  and  the  eldest  son  took  possession  of 
some  property  under  the  arrangement  with  his  brothers 
and  sisters,  to  which  he  would  not  otherwise  have  been 
entitled.     The  House  of  Lords  decided  that  there  was 
a  contract  binding  on  the  eldest  brother  and  specifically 
enforced  it. 
ProViy.         §331.  In  Prole  v.  ASoarfy,"  the  Court,  notwithstand- 
ing a  considerable  conflict   of   evidence,  came  to    the 
conclusion  that,  previously  to  and  in  contemplation  of 
the  marriage  of  the  plaintiffs  father  and  mother,  the 
natural  father  of  the  lady  had  represented  to  the  in- 
tended husband  and  to  other  persons  that  a   certain 

1  12  01.  &  Pin.  61,  n.  3  i  -qh  n.  s.  364 ;  S.  C.  1  Dow, 

2  12  01.  &  Pin.  46,  mi  nom.  ^am-         '4  „  r^"^    •■  •     , 

'  2  (jiff.  1,  compromised  on  ap- 
mersley  v.  Be  Biel.  See,  too,  Synge  peal ;  per  Malins  V.O.  in  Re  Bad- 
V.  Synge,  [1894]  1  Q.  B.  at  p.  469.         cock,  17  Ch.  D.  365. 
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estate  of  his  in  Scotland  and  a  sum  of  105,000  sicca 
rupees  were  settled  by  him  as  a  provision  for  his 
daughter  and  her  children,  and  that  the  marriage  was 
contracted  in  a  confidence  in  that  representation.  It 
was  part  of  the  defendant's  case  that  at  the  date  of  the 
marriage  there  was  an  existing  testamentary  settle- 
ment of  the  property  in  question  in  favour  of  the  lady  : 
but  the  Court  held  that  such  an  instrument  if  it  existed 
was  made  irrevocable  by  the  representations  of  the 
father:  and  it  gave  the  plaintiff  relief  on  the  ground 
of  the  representation  made. 

And  in   a  later  case  the  same  Judge  (Stuart  Y .G.)  Loffiis  v. 

...  Maw. 

held  that  a  gift  made  by  a  codicil  in  pursuance  of  a 
promise  by  an  uncle  to  his  niece,  on  the  faith  of  which 
she  altered  her  position  in  life  and  continued  to  act 
as  his  caretaker,  became  irrevocable  by  force  of  the 
promise  and  conduct.^  But  this  case  was  overruled  by 
Madclison  v.  Alderson.^ 

In  Coverdale  v.  Eastwood  ^  the  contract  was  contained  CoverdaU 
in  letters,   and  the   only  serious  question  was  one  oitijood. 
construction. 

§  332.  The  representations  need  not  be  made  by  Eepresen- 
the  persons  most  immediately  interested  in  the  mar- stranger.''' 
riage  treaty.  In  one  case  a  legatee  on  his  marriage 
assigned  part  of  his  legacy  to  the  trustees  of  his 
settlement,  and  covenanted  to  pay  the  amount  by 
instalments.  It  was  proved  that  the  marriage  was 
contracted,  and  the  settlement  made,  on  the  faith  of 
representations  by  the  executor  that  the  legacy  was 
substantial  and  safe  and  would  be  paid  though  at  a 
future  time.  The  estate  of  the  testator  proving  in- 
sufficient to  pay  the  legacies,  it  was  held  that,  by  force 
of  the  representations,  the  estate  of  the  executor  was 
liable  for  the  amount  of  the  legacy.* 

'  Loffiis  V.  Maw,  3  Giflf.  592.  =  l_  r.  15  gq.  121. 

■i  Hutton  V.  Rossiter,  7  De  (i.  M. 
2  8  App.  Cas.  467 ;  supra,  §  320.        &  G.  9. 

F.  M 


T-62  DEFENCES   TO   THE   ACTION, 

Picjgottv.      §  333.  The  doctrine  in  question  seems  to  have  l)een 

Stratton.  .,  .         „-,  ,...         ,  i>    r-t- 

carried  to  its  fullest  limits  m  the  case  or  Jr'tggott  v. 
Stratton}      The  defendant  Stratton  was   lessee   for   a 
long  term  of  plots  A,  B,  and  C.     The  lease  contained 
a  covenant   that  any  new  houses  should  be  detached 
and  separated  from  one  another  by  an  open  space  of 
not  less  than  thirty  feet.     Plot  C  lay  between  B  and 
the   sea.      The   defendant  Harbour,  under   whom  the 
plaintiff  claimed  as  assign,  negotiated  with  Stratton  for 
an  under-lease  of  part  of  B,  and  Stratton  in  answer  to 
a  question  stated  that  he  could  not  build  closer  than 
thirty  feet  because  the  lease  forbad  him,  and  Harbour 
swore  that  thereupon  he  was  induced  to  take  the  land, 
and  further  that  in  order  to  satisfy  himself  he  asked 
for  and  was  shown  a  draft  of  the  lease.     An  under- 
lease  was  executed  containing  covenants  referring  to 
the  original  lease.     Tbe  original  lease  was  surrendered, 
and  a  new  lease  granted  with  different  covenants,  and 
Stratton   the   lessee   proposed   to   build   so   as  not   to 
leave   the  thirty   feet   space.      Lord   Hatherley   (then 
Wood  V.C.)  held  that  the  covenants  in  the  under-lease 
did  not  restrain  this  conduct,  but  that  the  representa- 
tion did.     He  held   it  equivalent    to  a  representation 
that  the  lease  was  an  instrument  by  which  the  pro- 
perty was  secured  to  the  purchaser  in  a  course  of  en- 
joyment, and  that  to  permit  him  to  alter  that  course 
would   be   to    permit   him    to  derogate   from  his  own 
grant.     Lord  Campbell  and  Turner  L.J.  held  that  the 
defendant  was   bound   both    by  his    covenants   in    his 
under-lease  and  by  his  representation.     Knight  Bruce 
L.J.   held  that  he   was   bound  by  his  covenants,  but 
declined  to  give  any  opinion  on  the  other  point.     It 
will  not  escape  notice  that  in  this  case  the  only  repre- 
sentation made  was  one  of  an  existing  fact,  viz.,  the 
existence  of  the  lease,  that  there  was  no  statement  that 
the  state  of  things  should  continue,  or  that  the  lease 

'  Johns.  3il ;  S.  0.  1  De  G.  P.  &  J.  33. 
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should  not  be  surrendered  or  allowed  to  drop,  and  that 
to  infer  from  the  existence  of  a  lease  that  it  should 
never  be  surrendered,  seems,  in  the  absence  of  express 
contract,  a  somewhat  strong  inference.  The  case  is, 
however,  one  of  the  highest  authority.* 

^  See  the   references  to  this   case      34  Ch.   D.   at  p.   12 ;  and  by  Kay 

made  by  Lord  Macnaghteu  in  Spicer      ^  j.  in  Loio  v.  Bouverie,  [1891]  3 

V.  Martin,  14  App.  Cas.  at  pp.  22, 

23  ;  by  Lindley  L.  J.,  S.  C.  in  C.  A.,      Ch.  at  p.  110. 
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INCOMPLETENESS  OP  THE  CONTRACT. 


§  334.   "  Nothing  is  more  established  in  this  Court,"  contract 

must  be 
certain, 


said  Lord  Hardwicke/  speaking  of  contracts  which  the  ™"^*  ^'^ 


Court  will  enforce,  "  than  that  every  agreement  of  this  !^'^'  ^^^ 
kind  ought  to  be  certain,  fair,  and  just  in  all  its  parts. 
If  any  of  those  ingredients  are  wanting  in  the  case,  this 
Court  will  not  decree  a  specific  performance."  "  I  lay 
it  down  as  a  general  proposition,"  said  Lord  Lough- 
borough (afterwards  Earl  of  Rosslyn),^  "  to  which  I  know 
no  limitation,  that  all  agreements,  in  order  to  be  executed 
in  this  Court,  must  be  certain  and  defined :  secondly, 
they  must  be  equal  and  fair  ;  for  this  Court,  unless 
they  are  fair,  will  not  execute  them  :  and  thirdly,  they 
must  be  proved  in  such  manner  as  the  law  requires." 

§  335.  In  regard  to  objections  founded  on  the  want  where 
of  any  of  these  qualities  in  the  contract,  or  on  the  in-  formanoe. 
capacity  of  the  Court  to  perform  the  contract,  or  its 
illegality,  the  Court  is,  from  obvious  motives  of  justice, 
somewhat  unwilling  to  entertain  the  objection,  when  it 
is  made  after  part-performance  from  which  the  defen- 
dant has  derived  benefits,  and  the  plaintiff  cannot  be 
fully  recompensed  except  by  the  performance  of  the 
contract  in  specie.^  When  a  contract  has  been  partly 
executed  by  possession  having  been  taken  under  it,  the 
Court,  it  has  been  said,  "  will  strain  its  power  to  enforce 
a  complete  performance."  * 

^  In  Buxton  Y.  Lister,  3  Atk.  386.  279;    Franks   v.   Martin,   1   Eden. 

See  infra,  §  506.  309. 

2  In  Lord   Walpole  v.  Lord  Or-  ^  See  §§  105,  480. 

ford,  3  Ves.  420.     See,  accordingly,  *  Parker  v.  Taswell,  2  De  G.  &  J. 

Underwood  v.  Eitdicox,  1  Ves.  Sen.  559,  571. 
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Complete-      §  336.  The  qualities  of  completeness,  certainty,  and 

ness.'and  faimess,  which  will  be  now  considered,  will  in  great 

hoVto  be  P^i't  be  best  explained  by  showing  cases  in  which  they 

explained,  j^ave  been  considered  as  being  wanting.     The  qualities 

of  completeness    and  certainty  are  not  perhaps  truly 

separable :    but  under  the  former  those  cases  will  be 

rather  considered  where  there  is  the  absolute  want  of 

some .  term  in  the  contract ;  under  the  latter  head  of 

certainty,  those  where  it  is  not  the  entire  want  of  the 

term,  but  the  want  of  sufficient  exactitude  in  it,  which 

has  furnished  a  defence  to  a  specific  performance.^ 

lucom-         §  337.  It  is  evident  that  incompleteness  may  be  in 

maybein  the    Contract    itself — in    which    case  there  is  properly 

or^e^-"*    speaking  no  contract,  or  in  the  evidence — in  which  case 

dence.       there  is  no  sufficient  memorandum.     But  nevertheless 

it   seems   not   inconvenient   to   consider   these  defects 

together. 

Complete-      §  338.  The  time  at  which  the  completeness  of  the 

be  ascer-    Contract  is  to  be  ascertained  was  the  filing  of  the  bill, 

com^   *    and  is  now  the  commencement  of  the  action  :  so  that  it 

menrof     ^^^  ^^^  Sufficient  for  the  purpose  of  obtaining  an  imme- 

prooeed-    diate  decree,  to  prove  that  the  consent  of  a  tenant  for 

ings.  ... 

life,  which  was  essential  to  the  contract,  was  given 
before  the  hearing.^  It  is  an  obvious  principle  of 
justice,  that  the  adoption  of  a  contract  by  a  third  party 
shall  not  so  relate  back  as  to  subject  a  party  to  legal 
proceedings  in  respect  of  its  non- performance,  the  non- 
performance having  at  the  time  been  justifiable.^ 
Excep-         §  339.  To  this  principle  there  are  some  exceptions, 

tions.  -.  ,.,..  ni-n 

i.  When    ^^  apparent  exceptions,  which  it  is  well  briefly  to  notice, 
mcom-      When  the  contract  is  incomplete  through  the  default  of 

pleteness  ^  a 

arises        the  defendant,  and  the  incompleteness  is  one  which  can 


1  See  also  the  cases  stated  infra,  18  Ch.  D.  280. 

Part  III.  chap.  xi.  ^  j^igj^f  y_   Outhell,  5   East,  491 ; 

2  Adams  v.  Brooke,  1  Y.  &  0.  0.  Doe  d.  Mann  v.  Walters,  10  B.  &  C. 
G.  627.  See  also  Shardlow  v.  Cot-  626 ;  Doe  d.  Lyster  v.  Qoldwin,  2 
terell,  20  Ch.  D.  90;  reversing  S.  C.  Q.  B.  143. 
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be  remedied,  the  Court  will  not  refuse  its  aid  :  thus,  from  de- 
where  a  contract  had  been  entered  into  for  granting  an  a^JJen"^ 
annuity  for  three  lives  to  be  named,  and  the  considera-  '^™*' 
tion  had  been  paid,  but  through  the  defendant's  refusing 
to  proceed  the  lives  had  not  been  named,  the  plaintiff 
was  allowed  to  perfect  his  contract  by  nominating  three 
lives  who  were  in  being  at  the  time  of  the  contract.^ 
So  where  the  defendant  agreed  to  build  a  house  on  the 
plaintiil's  land  and  the  plaintiff  agreed  thereupon  to 
grant  a  lease  which  the  defendant  agreed  to  accept ;  and 
the  defendant  pulled  down  the  old  house  but  neglected 
to  build  the  new  one  :  the  Court  held  that  the  contract 
to  accept  a  lease  gave  it  jurisdiction,  that  damages 
could  be  awarded  under  Lord  Cairns'  Act  for  the  non- 
performance of  the  contract  to  build,  and  that  this 
condition  being  thus  satisfied  the  plaintiff  could  have 
performance  of  the  defendant's  contract  to  accept  a 
lease.  ^ 

§  340.  An  action  may  be  maintained  on  a  contract  ii.  Or  may 
where,  though  some  term  be  not  ascertained,  the  Court  gooT*  ^ 
has  the  means  of  ascertaining  it,  on  the  principle  of  the  co°i^ract 
maxim  id  certum  est  quod  certum  reddi  potest.^    Thus,  ^'^®^^- 
in  a  contract  for  the  sale  of  lands  under  the  Lands 
Clauses  Consolidation  Act,  in  which  the  sum  was  not 
ascertained,  the  Court  decreed  the  defendants  to  issue 
their  warrant  to  the  Sheriff  to  summon  a  jury  to  settle 
the  compensation  :  *  and  the  same  principle  is  illustrated 
by  the  cases  on  the  requisite  completeness  of  the  subject- 
matter  and  price.  ^ 

§  341.  The  necessary   completeness  of  the  contract  complete- 
ness to 

1  Pritchard  v.  Ovey,  1  J.  &  W.  ^  Pickles  y.  SutcUffe  (inoorporation 
396 ;  Lord  Kensington  v.  Phillips,  of  oonditious  of  sale),  [1902]  W.  N. 
3  Dow.  61.                                               200. 

''   WalherY.  Eastern  Gounties  Bail- 

2  Soames  v.  Sdge,  Johns.  669  ;  way  Co.,  6  Ha.  594.  See  also  Owen 
Middleton  v.  Greenwood,  2  De  G.  J.  v.  Thomas,  3  My.  &  K.  853 ;  Monro 
&  S.   142.     DistiDgiush  Norris  v.      v.  Taylor,  8  Ha.  51. 

Jackson,  IJ.  &  H.  319.  5  j„y„(^  §§  345^  353, 
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beoon-  may  be  considered  in  respect  of  (i.)  the  subject-matter, 
(ii.)  the  parties  to  the  contract,  (iii.)  the  price,  and 
(iv.)  the  other  terms. 
Bubiec°  §  ^^^'  (^•)  Every  valid  contract  must  contain  a  de- 
matter,  scription  of  the  subject-matter  ;  but  it  is  not  necessary 
that  it  should  be  so  described  as  to  admit  of  no  doubt 
what  it  is  :  for  the  identity  of  the  actual  thing  and  the 
thing  described  may  be  shown  by  extrinsic  evidence. 
This  flows  from  the  very  necessity  of  the  case ;  for  all 
actual  things,  except  the  contract  itself,  being  outside 
of  and  beyond  the  contract,  the  connection  between  the 
words  expressing  the  contract  and  things  outside  it 
must  be  established  by  something  other  than  the  con- 
tract itself,  that  is,  by  extrinsic  evidence : '  the  same 
rule  is  admitted,  and  from  the  like  necessity,  with 
regard  both  to  persons  and  things  mentioned  in  wills  ;  ^ 
and  in  the  cases  of  contracts  within  both  the  fourth 
and  the  seventeenth  sections  of  the  Statute  of  Frauds, 
parol  evidence  as  to  identity  is  admissible.^  Thus,  for 
iiiustra-  instance,  the  expression  "Mr.  Ogilvie's  house"  was 
held  sufficient,  and  extrinsic  evidence  was  admitted  to 
show  what  house  it  referred  to.'*  In  another  case  a 
subject-matter  described  as  "  the  mill  property  includ- 
ing cottages  in  Esher  village"  was  held  capable  of 
identification  by  parol  evidence.^  The  expressions  "  this 
place "^  and  "the  lease"'  have  been  held  sufiicient 
descriptions  of  the  thing  sold:  and  "your  word"  has 

1  As  to   extrinsic  evidence — note  2  ggg  ^g,,  ^0^,^   Cranworth  (then 

that    although,   wliere   words   in    a  Rolfe  B.)  in  Clayton  v.  Lord  Nugent, 

written  contract  have  a  fixed  mean-  13  M.  &  W.  207. 

ing,  parol  evidence  is  not  admissible  3  Sarl  v.  BourdUlon,  1  C.  B.  N.  S. 

to  show  that  the  parties  meant  some-  138 

thing  different  from  what  they  have  i  n  -i  ■        i,  ,.     ,     our 

•J     i-ii      I,       ii,  1  ,  OotZotb  v.  .FoZramJe,  3  Mer.  53. 

said,  still,  where  the  words  used  are 

susceptible  of  more  than  one  mean-  '  McMurray  v.   Spicer,  L.   E.  .5 

ing,  extrinsic  evidence  is  admissible  '^' 

to  show  what  the  facts  were  which  °   Waldron  v.  Jacob,  I.  1?.  5  Eq. 

the  parties  had  in  their  minds.   Bank  131. 

of  New  Zealand  v.  Simpson,  [1900]  '  Horsey  v.    Graham,    L.    E.    5 

A.  C.  182,  189.  C.  P.  9. 
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been  explained  by  parol  evidence  of  a  previous  conversa- 
tion.* So  where  a  contract  referred  to  another  writing, 
parol  evidence  of  the  identity  of  a  certain  writing  with 
that  referred  to  was  admitted ;  ^  and  in  other  cases 
parol  evidence  was  admitted  to  show  the  meaning  of 
"50/.  more  of  premium"  and  "the  profit  rent  of  the 
present  tenant,"  ^  and  to  identify  "  twenty -four  acres 
of  land,  freehold,  ....  at  Totmonslow  in  the  parish 
of  Draycott."  *  A  general  description  of  the  subject- 
matter  is  sufficient,  as  e.g.  "the  Bank  End  estate," 
although  the  contract  itself  may  provide  for  the  parcels 
being  subsequently  defined.^ 

§  343.    Where   it   is   necessary  to  call  in    extrinsic  Pleading. 
evidence,  the  connection  of  the  subject-matter  of  the 
contract,    and    the    thing   in  respect  of  which  specific 
performance  is  sought,  must  be  pleaded  and  supported 
by  sufiicient  evidence.'^ 

§  344.  It  is,  however,  essential  that  the  description  what  de- 
of  the  subject-matter  should  be  so  definite,  as  that  it  required. 
may  be  known  with  certainty  what  the  purchaser 
imagined  himself  to  be  contracting  for,'  and  that  the 
Court  may  be  able  to  ascertain  what  it  is.*  And  so  in 
a  case  where  there  was  a  contract  for  the  letting  of 
"  coals,  etc.,"  the  statement  of  the  subject-matter  was 
thought  by  Knight  Bruce  L.J.  insufiicient,  and  specific 
performance  was  refused  on  that  amongst  other 
grounds.^ 

^  Macdonald  v.  Longbottom,  1  El.  and  cf.  Marhham  and  Darter^s  case, 

&  El.  977 ;  Shardlow  v.  Cotterell,  20  [1899]  1  Oh.  at  p.  429. 

Ch.  D.  90.  5  Haywood  v.  Cope,  25  Beav.  140. 

2  Glinan  v.  Ooohe,  1  Sch.  &  Lef.  Cf.    Oordon-Cumming    v.    Houlds- 
21,  33.     See  infra,  §  539.  worth,  [1910]  A.  C.  537. 

3  Skinner  y.  M'Douall,  2  De  0.  «  Price  v.  Griffith,  1  De  G.  M.  & 
&  Sm.  265.  G.  80. 

4  Plant  V.  Bourne  [1897]   2  Ch.  ^  Stewart  v.  Alliston,  1  Mer.  26, 
281.     See,  too,   North  v.   Percival,  33. 

[1898]  2  Ch.  128,  where  the  subject-  «  Kennedy  v.   Lee,   3    Mer.   441, 

matter  of  sale  was  "  thirty-six  acres  451 ;  -per  Lord  Eldon  in  Daniels  v. 

of  land,"   defined  by  boundaries  on  Davison,  16  Ves   256. 

three  sides,  but  not  on  the  fourth ;  °  Price  v.  Griffith,  1  De  G.  M.  & 
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Where  §  345.  With  regard  to  the  description  of  the  subject- 

matter      matter,  the  maxim  id  cerium  est  quod  cerium  reddi  potesi 
tafnabie    applies.     Thus,  whers  the  memorandum  of  the  contract 
notlfcer-  Contained  no  specific  description  of  the  property  sold, 
tained.      }y^^  referred  to  the  deeds  as  being  in  the  possession  of 
a  person  named,  the  Court  thought  that  the  property 
might  easily  be  ascertained  before  the  Master,  and  held 
the  description  of  the  subject-matter  sufficient.^     And 
again,  a  contract  to  sell  an  estate  within  certain  ascer- 
tained  boundaries,  described    as    partly   freehold,   and 
partly  leasehold,  is  not  void  for  uncertainty,  because  it 
is  a  good  contract  to  sell  the  vendor's  interest  in  the 
property  ;    but   the   purchaser   is    entitled   to    have  it 
reduced  to  certainty  by  the  boundary  of  the  properties 
of  diflferent  tenures  being  ascertained,  or  shown  to  be 
capable    of  being    so.^      In    one  case  the  contract  de- 
scribed the  property  as  half  an   acre  of   the  land  as 
agreed  on.     The  land  had  previously  been  paced  out 
in  the   purchaser's   presence,  and  the  description  was 
held  sufficient.^ 
Asoer-  §  346.  So  the  uncertainty  of  description  of  the  subject- 

election,  matter  may  be  got  over  by  the  election  of  one  party  to 
the  contract,  where  the  effect  of  the  contract  is  to  give 
such  a  right  of  election.  Thus,  where  a  contract  was 
made  by  the  defendant  to  sell  to  the  plaintiff  for  the 
purpose  of  a  churchyard  so  much  land  as  was  necessary 
on  the  north  side  of  the  church,  and  the  plaintiff 
obtained  the  sanction  of  the  proper  authorities  to  the 
consecration  of  three-quarters  of  an  acre  of  land  adjoin- 
ing the  north  side  of  the  existing  inclosure  of  the  church 
and  applied  to  the  defendant  to  convey,  it  was  held 
that  the  plaintiff  being  the  person  to  do  the  first  act 

G.  80.     See  also  Inge  v.  Birming-      353.      Of.   Naylor    v.    Qoodall,   26 
ham,     Woloerhimpton,    and    Stour      W.  R.  162. 


Valley  Railway  Co.,  3  De  G.  M    & 
G.  658. 


onro  Y.  Taylor,  8  Ha.  51. 


1   Owen  V.  Thomas,  3  My.  &  K.  ^   Wylson  v.  Dunn,  34  Ch.  D.  569. 
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under  the  contract  had  a  right  of  election,  and  that  if 
otherwise  there  was  uncertainty  of  description  he  had 
sufficiently  ascertained  the  land  to  be  conveyed/  A 
similar  decision  was  pronounced  in  a  case  where  the 
difficulty  arose  on  a  contract  to  let  a  glebe  "  except 
thirty-seven  acres,"  and  it  was  held  that  the  right  of 
election  was  with  the  lessee  as  the  person  who  had  the 
first  act  to  do.^  With  these  cases  may  be  compared  the 
cases  on  executory  contracts  for  the  sale  of  goods  not 
specified,  where  the  appropriation  by  the  party  entitled 
to  elect  converts  the  executory  contract  into  an  actual 
sale  and  passes  the  property  to  the  vendee.^ 

§347.  (ii.)  The  contracting  parties  must  appear  in  u.  As  to 
the  contract,  or  the  memorandum  of  it,*  in  order  tOtjgg^^'^" 
constitute  a  binding  contract :  ^  but  they  may  so  appear 
either  by  name  or  by  description  or  reference  sufficient 
to  ascertain  their  identity."  Indeed  it  is  "  sufficient, 
so  far  as  parties  are  concerned,  that  the  written  contract 
should  show  who  the  contracting  parties  are,  although 
they  or  one  of  them  may  be  agents  or  agent  for  others, 
and  it  makes  no  difference  whether  you  can  gather  the 
fact  of  agency  from  the  written  document  or  not.  Who 
the  principals  are  may  be  proved  by  parol."  '  "  There 
can  be  no  doubt  that  if  a  written  contract  is  made  in 
this  form :  '  A.  B.  agrees  to  sell  Blackacre  to  C.  T).  for 
1,000/.,'  then  E.  F.,  the  principal  of  A.  B.,  can  sue 
G.    H.,    the   principal    of  C.   D.,   on   that   contract."^ 

1  Rumble  v.  Eeygate,  18   W.  E.  523 ;  Squire  v.  Whitton,  1  H.  L.  C. 
749.  333 ;   Williams  v.  LaJce,  2  El.  &  El. 

2  Jenlcins  v.  Green,  27  Beav.  437.  349.     Cf.  SMton  v.  Goh,  1  De  G. 

3  See  the  oases  collected  in  Ben-  &  J.  587,  596. 

jamin  on  Sales  (5th  ed.),  Book  II.  c  PoUer  v.  I)iifield,L.T,.  18  Eq.i. 

cliap.  5.  ggg^  t„o^  jjg  Holland,  Gregg  v.  Eol- 

■>  See  Pearce  v.    Gardner,  [1897]  i^nd,  [1902]  2  Ch.  at  pp.  374,  385 

1  Q.  B.  688,  where  the  name  of  a  (reasonable  intendment), 
contracting  party  appeared  only  on 

an  envelope,  which  was   treated  as  '  ^«''  ^o'^^''  J"  '''  ^'^^'J  ''■  ^''""- 

part  of  the  memorandum.  «^«'  [1896]  2  Ch.  at  p.  740. 

*  Champion  v.  Plummer,  1  N.  K.  ^  Per  Jessel  M.R.  in  Oommins  v. 

253 ;    Warner  v.  Willington,  3  Drew.  Scott,  L.  R.  20  Eq.  at  pp.  15,  16. 
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Where,  however,  the  defendants  made  a  written  offer 
to  take  a  lease,  beginning  "Sir,"  but  without  address, 
and  the  plaintiff's  agent  wrote  an  acceptance,  but  there 
was  no  document  signed  by  the  defendants  showing 
the  intended  lessor's  name,  it  was  held  that  there  was 
no  contract  in  writing  sufficient  to  satisfy  the  Statute 
of  Frauds/ 
Descrip-  §  348.  The  contracting  parties  may  be  indicated  by 
stead  of  description  instead  of  by  name,  provided  the  descrip- 
name.  ^.^^  j^  sufficient  to  preclude  any  fair  dispute  as  to  the 
identity  ;  ^  or,  in  other  words,  is  certain  within  the  legal 
maxim,  id  certum  est  quod  certum  reddi  potest ;  ^  and 
provided  this  description  is  not  by  reference,  but  to  the 
contract  itself.  "  It  is  scarcely  possible,"  said  Lord 
Romilly  M.E.,^  "to  look  at  an  auction  list  without 
seeing  property  sold  by  a  mortgagee,  or  by  executors, 
or  by  trustees,  without  the  name  being  disclosed  and 
bought  by  somebody  whose  name  is  not  given  until  the 
conveyance  is  prepared.  It  is  the  ordinary  practice." 
Lord  §  349.  "  Your  Lordships,"  said  Earl  Cairns,  addressing 

statement  ^^^  Housc  of  Lords,  "  have  frequently  seen  conditions 
of  the  law.  ^f  g^|g  ^^^  merely  by  auction  but  by  private  contract, 
in  which  it  is  stated  that  the  sale  is  made,  sometimes 
by  the  owners,  and  sometimes  by  the  mortgagees,  and  a 
form  of  contract  is  annexed  in  which  an  agent  signs 
for  the  vendors,  and  no  other  specification  upon  the 
vendors'  part  is  inserted,  and  I  never  heard  up  to  this 
time  that  a  contract  under  those  circumstances  was 
invalid.  In  point  of  fact,  my  Lords,  the  question 
is,  is  there  that  certainty  which  is  described  in  the 
legal  maxim  id  certum  est  quod  certum  reddi  potest  P  If 
I  enter  into  a  contract  on  behalf  of  my  client,  on  behalf 
of  my  principal,  on  behalf  of  my  friend,  on  behalf  of 

•   Williams  v.  Jordan,  6  Ch.  D.      3   App.  Cas.  1124,  1140;    Carr   v. 
517.     Distinguisli    Garr  v.   Lynch,      Lynch,  uU  supra,  at  p.  615. 
ri9001  1  Ch  613  '  Hood  v.  Lord  Barrington,  L.  R. 

6  Eq.  218.     See,  too,  Bourdillon  v. 

2  Bossiter  v.  Miller,  5  Ch.  D.  648 ;       Collins,  19  W.  E.  556. 


INCOMPLETENESS   OP   THE   CONTRACT.  173 

those  iv/'iom  it  may  concern,  in  all  those  cases  there  is  no 
such  statement,  and  I  apprehend  that  in  none  of  those 
cases  would  the  note  satisfy  the  requirements  of  the 
Statute  of  Frauds.  But  if  I,  being  really  an  agent, 
enter  into  a  contract  to  sell  Blackacre,  of  which  I  am 
not  proprietor,  or  to  sell  the  house  No.  1,  Portland 
Place,  on  behalf  of  the  oivner  of  that  house,  there,  I 
apprehend,  is  a  statement  of  matter  of  fact,  as  to 
which  there  can  be  perfect  certainty,  and  none  of  the 
dangers  struck  at  by  the  Statute  of  Frauds  can  arise."  ^ 

§  350.  In  a  case  already  referred  to,^  the  sale  was  Descrip- 
stated  to  be  by  direction  of  the  executors  of  Admiral  F.,  sufacient. 
and,  in  another,*  the  vendor  was  stated  to  be  a  trustee 
selling  under  a  trust  for  sale ;  and  in  each  case  the 
description  was  held  sufficient.  Again,  where  the 
contract  stated  the  sale  to  be  by  direction  of  the  pro- 
prietor, that  was  held  to  be  a  sufficient  description." 
And  so,  where  a  landlord  signed  and  handed  to  his 
tenant  a  memorandum  beginning,  "Dear  Sir, — In 
consideration  of  your  having  this  day  paid  me  the  sum 
of  50/.,  I  hereby  agree  to  grant  you  a  further  lease," 
it  was  held  that  the  intended  lessee  (who  was  not 
named  in  the  memorandum)  was  sufficiently  defined 
as  being  the  person  who  had  paid  the  50Z.^  In  another 
case,  where  property  was  sold  by  ten  persons  incor- 
porated, who  worked  the  property  in  the  name  of  a 
company,  it  was  held  that  the  description  "  the 
vendors "  was  enough,  because  it  appeared  from  the 
conditions  of  sale  and  memorandum  of  the  contract, 
that  the  vendors  were  in  possession,  that  the  abstract 

>  Rossiter  v.  Miller,  3  App.  Cas.  *  Bale  v.  Lambert,  L.  E.  18  Eq.  1. 

1140.     The   italics   are   not    in   the  See,  too,  Rossiter  v.  Miller,  5  Ch.  D. 

report.  648 ;    3   App.   Cas.    1124 ;   Beer  v. 

2  Hood  V.  Lord  Barrington,  L.  E.  London  and  Paris  Hotel  Co.,  L.  H. 

6    Eq.    218.      See,    too,    Towle   v.  20  Eq.  412 ;  and  Thomas  v.  Brown, 

Topliam,  37   L.   T.   308 ;    Webh  v.  1  Q.  B.  D.  714. 

Kirbtj,  3  Sm.  &  G.  at  p.  337.  ^  Carr  v.  Lynch,   [1900]    1   Ch. 

5  Catling  v.  King,  5  Ch.  D.  660.  613. 
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would  be  an  abstract  of  the  company's  title,  and  that 
it  was  the  interest  of  the  company  which  was  being 
sold/  In  one  case  the  signature  of  A.  B.  on  the  paper 
bearing  the  name  of  A.  B.'s  firm  was  held  a  sufficient 
description  of  that  firm.^ 
Deserip.        §  351.  But  where  the  contract  did  not  disclose  the 

tion  held  .  ,  -, 

insuffi-  vendors  name,  but  stated  the  auctioneers  name,  and 
the  auctioneer  signed  the  contract  as  confirming  it 
"  on  behalf  of  the  vendor,"  the  memorandum  was  held 
insuflicient,  because  the  question  who  sold  the  estate 
{i.e.,  the  question  of  the  contract)  was  left  to  be  decided 
by  parol  evidence.^ 

§  352.  When  the  conditions  described  the  person 
selling  as  "  the  vendor,"  and  named  A.  B.  as  "  the 
vendor's  solicitor,"  and  A.  B.  was  the  beneficial  owner 
(and  was  so  known  to  the  purchaser  at  the  time  of  the 
contract),  the  description  was  insufiicient :  ^  so  was  the 
description  of  the  vendor  as  "  landlord."  ^ 

§  353.  (iii.)  In  all  sales  it  is  evident  that  price  is 
an  essential  ingredient,  and  that  where  this  is  neither 
ascertained  nor  rendered  ascertainable,  the  contract 
is  void  for  incompleteness,  and  incapable  of  enforce- 
ment.* 

Cases  Accordingly  where  A.  agreed  to  sell  an  estate  to  B. 

price  not  for  1,500Z.  less  than  any  other  purchaser  would  give, 

tained.      the  contract  was  held  void :  for  if  the  estate  was  not 

^  Commins    v.   Scott,   L.    B.    20      posing  lender"  not  a  sufScient  de- 
Eq.  11.  scription    of    an    intending    mort- 


iii.  As  to 
price. 


2  Wyhon  v.  Dunn,  34  Oh.  D.  569. 

3  Potter  V.  Duffield,  L.  R.  18  Eq.  4.  °  -^^™<""«  ^-  ^^^gscote,  5  B.  &  0. 
Distinguish  Wallace  v.  Boe,  [1903]  ^^^'  <^oodman  v.  Griffiths,  1  H.  & 
1  I.  E.  32,  where  the  memorandum  ^'-  "*=  ^'^  ^^'^"'«"  ^.J.  in  Wild 
contained  the  vendor's  name.  ^-  '^ooUich  Borough  Council,  [1910] 

,    T       ..         TT    .       n4    ^T     r.  1  Ch.  at  p.  41.     Consider  Xa/iosto# 

4  Jarrett  v.   Hunter,    34  Ch.   D.  at.  t  7        oc  ti         ^P,^     n  V^, 

'  V.  Nicholson,  25  Beav.  160 ;  Ite  Eha- 
182 

rashhoma,  &c.  Syndicate,  [1897]    2 

6  Coomls  V.  Wilhes,  [1891]  3  Oh.  Oh.  at  pp.  464,  467  ;  and  Douglas  v. 

77.     Of.   Battle    v.   Anstruther,  41  Baynes,  [1908]  A.  0.  477,  485 ;  78 

W.  R.  625 ;    69  L.  T.   175  ("  pro-  L.  J.  P.  0.  13. 
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to  be  sold  to  any  other  purchaser  than  B.,  it  was  im- 
possible to  know  what  such  a  purchaser  would  give  for 
it/  So  again  where  there  was  a  contract  to  sell  at  a 
price  to  be  fixed  by  two  surveyors,  and  they  made 
their  valuation,  but  that  did  not  sufficiently  and  finally 
ascertain  the  price,  specific  performance  was  refused :  ^ 
and  the  like  was  the  result  of  a  similar  case,  where  the 
valuation  was  such  as  the  Court  could  not  act  on,  by 
reason  of  circumstances  of  great  impropriety  on  the 
part  of  one  of  the  valuers,  and  the  valuation  being 
based  on  an  erroneous  view  of  the  facts. ^ 

§  354.  It  is  not,  however,  necessary  that  the  contract  Contract 
should  in  the  first  instance  determine  the  price.*     It  precisely 
may  either  appoint  a  way  in  which  it  is  to  be  deter- ^^f^^^g^ 
mined,  or  it  may  stipulate  for  a  fair  price. 

§  355.  Where  the  contract  appoints  a  way  of  deter-  where  a 
mining  the  price,  the  Courts  have  m  some  cases  deemed  determin- 
that  way  essential :  in  other  cases  they  have  deemed  itp^fcepre- 
non-essential,  and  have  treated  the  contract  as  essentially  ^'="'^'*'^- 
one  to  sell   at  a  fair   price.     In    all    cases  where  the 
principal  subject  of  the  contract  is  to  be  valued  in  a 
specified  manner,  the  manner  has,  it  is  believed,  been 
held    essential :  *    the    manner    has    often    been    held 
non-essential  where  it  is  applied  only  to  an  incident 
to  the   main  subject,  as  timber   to  land,  fixtures  to  a 
house,  or  plant  to  a  business. 

§  356.  Where  the  contract  specifies  a  way  of  ascertain-  where 
ing  the  price  which  is  essential,  the  contract  is  con-  Scei^tain- 
ditional  till    the  ascertainment,   and   is   absolute   only  ^g" *tiai. 
when   the   price  has   been  determined   iu  the  manner 
agreed  upon.^     In  case  of  default  in  this  respect  the 


'  Bromley  v.  Jefferies,  2  Vern.  415.  *  See   London    Guarantee    Co,  v. 

2  Eopcraft  v.  Hickman,  2  S.  &  S.      Fearnley,  5  App.  Gas.  at  p.  920. 
-joQ  ''  Milnes   v.    Oery,  14    Ves.   400, 

408. 

3  Chichester   v.    Mclntre,    4    Bli.  e  Bridgend,  &c.  Co.  v.  Dimraveii, 
N.  S.  78.                                                  31  Ch.  D.  219. 
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contract   remains   imperfect,   and   incapable   of    being 
enforced :  for  the  Court  will  never  direct  the  payment 
of  such  a  sum  as  A.  may  fix/ 
Ascertain-      §  357.  If  the  Contract  be  between  A.  and  B.  to  sell 

ment  by  .  .  ,  .     , 

valuers  to  and   Duy  at  such  a  price  as  valuers  to    be  named    by 
them  shall  fix,  it  seems  that  either  A.  or  B.  may  refuse 
to  name  a  valuer,   and   the   contract  will  remain   in- 
capable of  completion  without  any  liability  on  the  part 
of  the  refusing  party. ^     But  if  the  contract  between  A. 
and  B.  be  to  sell  and  buy  at  such  a  price  as  C.  shall  fix, 
neither  A.  nor  B.  can  rightfully  prevent  C.'s  determi- 
nation and  the  completion  of  the  contract :  and  it  is 
presumed  that  an  action  might  be  maintained  for  such 
Lord        prevention.^    "  Actus  inceptus,"  says  one  of  Lord  Bacon's 
maxim,     maxims,*  "  cujus  perfectio  pendet  ex  voluntate  partium, 
revocari  potest :  si  autem  pendet  ex  voluntate  tertias 
personsB  vel  ex  contingenti,  non  potest."     One  of  his 
illustrations  is  this  :  "  If  I  contract  with  you  for  cloth 
at  such  a  price  as  J.  S.  shall  name,  then  if  J.  S.  refuse 
to  name,  the  contract  is  voyd,  but  the  parties  cannot 
discharge  it,  because  they  have  put  it  in  the  power  of 
the  third  person  to  perfect."  ^ 
The  doc-        §  358.    The  conclusion  that   a  valid    sale    could  be 
tiie  effected  at  such  a  price  as  a  third  person  should  fix 

Law.^"  was  not  arrived  at  in  the  Eoman  Law  without  great 
doubt,  or  finally  settled  until  the  time  of  Justinian, 
Ofilius  and  Proculus  maintained  the  validity  of  such 
a  sale  :  Labeo  and  Cassius  denied  it."  "  Sed  nostra 
decisio,"  says  Justinian,  after  adverting  to  the  doubts 
of  the  ancients,  "ita  hoc  constituit,  ut  quotiens  sic 
composita  sit  venditio  quanti  ille  cestimaverit,  sub  hac 

'  Darbey  v.    Whitaker,  4  Drew,      this   point,  Troplong,  De  la  Vente, 

134;  Tlllett  v.  Charing  Cross  Bridge      §  157. 

Co.,  26  Beav.  419.     Consider  Baker  '  ^'"'^^  ^-  ^'*'''''  ^-  ^-  ^0  Eq. 

511,  i»/ra,  §  361. 
V.    Metropolitan    Eailway    Co.,   31  4  >!     on 

Beav.  504.  5  Maxims,  ed.  1636,  pp.  71,  73. 

2  See,  as  to  the  French  Law  on  »  Troplong,  De  la  Vente,  §  156. 
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condicione  staret  contractus  ut,  si  quidem  ipse  qui 
nominatus  est  pretium  definierit,  omnimodo  secundum 
ejus  ^stimationem  et  pretium  persolvatur  et  res  tra- 
datur,  ut  venditio  ad  efFectum  perducatur,  emptore 
quidem  ex  empto  actione,  venditore  autem  ex  vendito 
agente.  Sin  autem  ille  qui  nominatus  est  vel  noluerit 
vel  non  potuerit  pretium  definire,  tunc  pro  nihilo  esse 
venditionem,  quasi  nullo  pretio  statuto."  ^  The  prin- 
ciple thus  established  by  Justinian  is  embodied  in  the 
French  Law,^  and  has  found  its  way  into  our  juris- 
prudence. 

§  359.  The  persons  nominated  to  value  are  sometimes  Valuers 
though  inaccurately  spoken  or  as  arbitrators.  Arbi-  arWtra- 
trators  are  appointed  to  settle  a  pre-existing  dispute  : 
valuers  to  ascertain  the  value  of  the  subject-matter  of 
the  sale.  Accordingly  the  arbitration  provisions  of  the 
Common  Law  Procedure  Act,  1854  (17  &  18  Vict.  c. 
124),  were  not  applicable  to  valuers  named  in  a  con- 
tract,^ and  the  provisions  of  the  Arbitration  Act,  1889 
(52  &  53  Vict.  c.  49),  are,  it  is  conceived,  similarly 
inapplicable. 

§  360.  Of  the  first  class  of  cases,  viz.,  those  in  which  First  class 
the  contract  provides  the  mode  of  ascertaining  the  price, 
and  this  provision  is  an  essential  term,  Milnes  v.  Gerti  *  MUnes  v. 

.  .  Gery. 

may  be  considered  as  the  leading  case.  There  was  there 
a  contract  that  land  should  be  sold  at  a  price  to  be  fixed 
by  one  valuer  appointed  on  each  side,  or  their  umpire  : 
the  valuers  could  not  agree ;  and  Grant  M.R.  held  the 
contract  to  be  incomplete,  and  that  the  Court  could  not 
supply  the  defect  by  appointing  other  persons  as  valuers, 
which  would  be  to  execute  a  contract  diiTerent  from  that 
of  the  parties ;  although,  where  it  is  merely  a  contract 

'  Inst.  Lib.  iii.  tit.  23,  §  1.  18   Q.   B.   D.    7    (valuers'   umpire). 

2  Code  Civil,  art.  L592.  S^°*'-  ^  *°  ^^  inclusive  of  the  Com- 

1  c       ^  „.  ^  ,         «     T,  ™on  Law  Procedure  Act,   1854,  re- 

■>  See  C'olhns  Y.  Oolhns,  26  Beav.  ,  ,.        ,        -,.,     ,.  ,   , 

'  latmg  to  arDitration,    were  repeaJed 

306 ;  Re  Bawdy,  15  Q.  B.  D.  426  ;      by  the  Arbitration  Act,  1889. 
and  Se  Carus-Wilson  and  Greene,  *  14  Ves.  400. 

F.  N 
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to  sell  at  a  fair  price,  that  is  a  matter  which  the  Court 
can  ascertain.  "A  man,"  said  Leach  V.C.,^  "who 
agreed  to  sell  at  a  price  to  be  named  by  A.,  B.,  and  C, 
could  not  be  compelled  by  a  Court  of  Equity  to  sell 
at  any  other  price."  This  principle  has  governed  the 
decision  of  several  other  cases  of  specific  performance,^ 
and  may  further  be  illustrated  by  the  cases  at  Common 
Law.^ 
Difficulty      S  361.  The  difficulty  has  in  several  cases  prevailed, 

O0C3i-  ^  J  J- 

sionedby  notwithstanding  the  fact  that  the  obstacle  has  arisen 
daut^s  from  the  defendant's  default.  Thus,  where  the  contract 
default,     ^g^g  ^Q  gg|2  ^^  ^  price  to  be  fixed  by  arbitrators,  but,  in 

consequence  of  the  defendant  having  refused  to  execute 
the  arbitration-bond,  it  was  uncertain  whether  any  award 
would  be  made,  the  Court  refused  to  proceed :  *  and  the 
same  result  followed  where  the  refusal  of  one  of  the 
valuers  to  proceed  appeared  to  arise  from  the  informa- 
tion given  to  him  by  the  defendant,  of  his  intention 
not  to  complete.^  But  where  a  vendor  had  agreed  to 
sell  a  public-house  for  10,700^.,  and  the  furniture  and 
fixtures  in  it  at  a  fair  valuation  to  be  made  by  L.,  and 
after  L.  had  commenced  taking  the  inventory,  the 
vendor  refused  to  allow  him  to  complete  it,  Jessel  M.R., 
on  an  interlocutory  application,  made  an  order  that  L. 
be  permitted  to  enter  the  premises  for  the  purpose  of 
completing  the  valuation.*  In  a  case  where  the  price 
was  to  be  ascertained  by  one  of  two  alternative  modes, 
and   no    election  had  been  made  as    to    the  mode  of 


'  In  Morse  v.  Merest,  6  Mad.  26.  *  Wilhs  v.    Davis,    3  Mer.    507 ; 

2  Blundell  v.  Brettargh,  17  Ves.  Vickers  v.  Vickers,  L.  E.  4  Eq.  529. 

232 ;  Oourlay  v.  Duke  of  Somerset,  ^^_  _^^„^  ^_  j^^,.^^,  g  j^j^^_  26. 
19  Ves.  429 ;  Agar  v.  Macklew,  2  S. 

&   S.  418;  Darbey  y.   Whitaher,  4  ^  Darhey  v.    WhitaJcer,  4  Drew. 

Drew.  134.  134;   Vickers  v.  Vickers,  L.  Ji.  4:  Ec{. 

8  E.g.,  Thurnell  v.   Balhurnie,  2  529 
M.  &  W.  786  ;  Morgan  v.  Birnie,  9 

Bing.  672 ;  Milner  v.  Field,  5  Ex.  °  Smith  v.  Peters,  L.  E.  20  Eq. 

829.  511. 
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ascertainment,   the   Court  held    that   no   contract   had 
been  constituted.^ 

§  362.  In  a  case  between  a  landowner  and  a  railway  Firth  \. 
company,  a  contract  had  been  entered  into  under  which  naiiway 
the  company  was  to  do  certain  works.  By  a  subsequent 
contract  an  estimate  of  the  cost  of  completing  the  works 
was  to  be  made  by  the  company's  engineer  and  sub- 
mitted to  A.,  the  landowner's  agent,  "  for  approval : " 
in  case  of  difference  the  amount  was  to  be  determined 
by  B.  :  the  amount  "  when  agreed  or  determined "  was 
to  be  paid  to  the  landowner  by  the  company  in  dis- 
charge of  their  obligations  as  to  the  works.  A.  died 
before  approving  any  estimate.  B.  was  living  :  it  was 
held  that  by  A.'s  death  the  contract  became  incapable 
of  enforcement.^ 

§  363.  Again,  where  a   railway  company  contracted  Wycombe 
for  the  purchase  of  land  with  a  charitable  corporation  cT.l.'^'^ 
who   had  no   power   to   sell   except   under   the   Lands  f^^^oT 
Clauses  Consolidation  Act,  and  the  price  had  not  been-P*''*'- 
ascertained  by    surveyor's    certificate  pursuant   to    the 
provisions   of  that  Act,   the  Court   held  that  no  final 
contract  had  been  arrived  at.^     It  may  here  be  noticed 
that,  when  once  the  price  has  been  fixed  pursuant  to 
the  Act,  the  purchasing  corporation  is    compellable  to 
complete  the  purchase.* 

§  364.  The    second    class   of    cases   embraces    those  Second 
contracts  which  are  substantially  for  the  sale  of  the  pro-  cases. 
pertv  in  question  at  a  fair  price,  the  mode  of  ascertain-  Contracts 
ment,  though  mdicated  by  the  contract,  bemg  subsidiary  a  fair 
and   non-essential :    and   where   consequently,    if  that  ^"°'^' 
mode  of  ascertainment  has  failed,  the  Court  will  have 
recourse   to  some   other  means  of  coming  at   the  fair 

*  Morgan  v.  Milman,  3  De  Gr.  M.  '   Wycombe.  Railway  Go.  v.  Bon- 

&  Gr.  24.  nington  Hospital,  L.  R.  1  Oh.  268. 

*  Harding  v.  Metropolitan  Bail- 

2  Firth  V.  Midland  Bailway  Co.,      yj^y   Co.,  L.   R.  7  Ch.  154 ;  supra, 
L.  R.  20  Eq.  100.  §  137. 
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price  and  of  thus  carrying  into  effect  the  contract  in  its 
essential  parts.     As  already'  remarked,  these  cases  are 
principally  of  the  valuation  of  incidental  matters  and 
not  of  the  principal  subject-matter  of  the  contract. 
The  dis-        §  365,  Grant  M.R.  not  only  indicated   in  his  iudg- 

tinction  .  ,  ...  JO 

between  ment  in  Milnes  v.  Gery^  the  distinction  of  the  two 
classes  of  classes  of  cascs,  but  in  two  other  cases  before  him 
iUu?-  acted  upon  it.  In  the  earlier,  in  consequence  of  the 
trated.  lunacy  of  the  vendor,  the  valuers  could  not  be  nomi- 
nated ;  but  the  Master  of  the  Rolls  did  not  consider 
this  an  insurmountable  difficulty,  saying  that,  "  if 
there  was  a  valid  and  binding  contract,  the  supervening 
incapacity  of  one  party  cannot  deprive  the  other  of 
the  benefit ; "  and  he  accordingly  directed  an  issue  as 
to  the  lunacy,  as  a  preliminary  step  in  the  cause.^  In 
the  other  case,  there  was  a  contract  to  grant  a  lease, 
to  contain  such  conditions  as  A.  B.  should  think  reason- 
able and  proper ;  and  his  Honour  referred  it  to  the 
Master  to  settle  the  lease,  and  not  to  A.  B., — consider- 
ing the  agency  of  A.  B.  not  to  be  of  the  essence  of  the 
contract,  and  that  the  Court  having  determined  that 
the  agreement  as  it  stood  was  binding  and  conclusive, 
it  would  not  require  foreign  aid.  The  objection  to  A. 
B.'s  selling  the  lease  might,  it  was  said,  have  lain  in 
the  mouth  of  the  defendant,  but  could  not  lie  in  the 
mouth  of  the  plaintiff.^ 

§  366.  Again,  in  a  case  before  Stuart  V.C.  where 
there  was  a  contract  to  sell  land  and  bleachworks  at  a 
sum  fixed,  and  the  plant  and  machinery  to  be  taken 
at  a  value  to  be  ascertained  by  valuers  to  be  appointed 
by  the  parties,  it  was  held  that  this  was  a  subsidiary 
stipulation  only,  and  that  it  did  not  form  an  obstacle 
to  specific  performance,  which  was  accordingly  decreed 
with  costs.*     The  same  view  was  taken  both  by  Stuart 

1  14:  Ves.  400.  Ves.  429. 

2  Ball  v.  Warren,  9  Ves.  605.  *  Jackson  v.  Jackson,  1  Sra.  &  Gr. 

3  Oourley  v.  Duke  of  Somerset,  19      184  ;  Paris  Chocolate  Co.  v.  Crystal 
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V.C.  and  on  appeal  by  Lord  Hatberley  in  a  case 
where  the  main  subject  of  the  contract  was  the  sale 
of  an  estate  for  24,000/.,  and  a  provision  was  inserted 
for  the  valuation  of  certain  furniture  and  articles  :  ^  and 
in  another  case  where  a  partnership  contract  contained 
a  provision  for  a  valuation  at  its  expiration,  which  fell 
through  from  there  being  no  provision  as  to  an  umpire, 
the  Court  ascertained  the  value.^  The  main  object  of 
the  contract  there  was  the  partnership  :  the  defendant 
had  had  the  benefit  of  that  contract,  and  could  not  be 
allowed  to  escape  from  the  subsidiary  contract  as  to 
sale  on  the  ground  of  the  difficulty  as  to  the  valuation. 

§367.  In  another  case  Stuart  V.C.  remarked  tha,t,  Meymii  v. 
where  possession  is  referable  to  a  contract  to  give  a  fair  '"^^^  ' 
consideration,  the  amount  of  which  has  not  been 
settled,  the  Court  will,  in  favour  of  possession  and 
expenditure  referable  to  this  contract,  endeavour  by 
every  means  within  the  legitimate  bounds  of  its  juris- 
diction to  ascertain  the  amount  of  the  consideration.'' 

§  368.  (iv. )   It   is   of   course  essential  to   the   com-  iv.  As  to 
pleteness    of  the  contract,   and  it  should  express   not  terms 
only  the  names  of  the  parties,  the  subject-matter,  and  contact, 
the  price,  but  all  the  other  material  terms.      "What  are, 
in  each  case,  the  material  terms  of  contract,  and  how 
far  it  must  descend  into  details  to  prevent  its  being 
void  as  incomplete  and  uncertain,  are  questions,  which 
must  of  course   be  determined  by  a  consideration   of 
each   contract  separately.      It   may,   however,   be  laid 
down  that  the  Court  will  carry  into  effect  a  contract 
framed  in   general   terms,   where  the  law  will  supply 

Palace  Co.,  3  Sm.  &  G.  119,    123.  2  BinJiam  v.  Bradford,   L.  E.  5 

As  to  the  way  in  "vvhioh  referees  as  „,    ^.^q 

to   price  ought  to   proceed,  and  on 

what  grounds  they  may  determine,  ^  Meynell  v.  Surtees,  3  Sm.  &  Gif. 

see  Eads  v.    Williams,  4  De  G.  M.  101,  113;  affirmed,  iJur.  N.  S.  737  ; 

o-  p     (Kid- 

*","„.,',  o    V7,    T     T.    -       3  W.  E.  535.     See  also  Cheshjn  v. 

'  Bichardson  v.   Smith,  L.   B.  0 

Ch.  648.  Dalby,  2  Y.  &  C.  Ex.  170. 
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the  details ;  ^  but  if  any  details  are  to  be  supplied  in 
modes  which  cannot  be  adopted  by  the  Court,  there 
is  then  no  concluded  contract  capable  of  being  enforced.^ 
Instances  §  369.  Though  it  may  be  impossible  to  define  what 
tracts  is  the  necessary  completeness  in  the  terms  of  a  con- 
compiete.  tract,  it  is  easy  to  give  instances  in  which  contracts 
have  been  held  insufficient  in  this  respect.  Such  was 
the  case  where  it  was  not  stated  from  what  time  an 
increased  rent  was  to  commence  ;  *  where  the  contract 
did  not  state,  either  directly  or  by  reference,  the 
length  of  the  term  to  be  granted ;  *  where  a  contract 
for  a  lease  for  lives  neither  named  the  lives  nor  de- 
cided by  whom  they  were  to  be  named ;  ^  where  an 
auctioneer's  receipt  was  set  up  as  a  contract,  but  it 
did  not  refer  to  the  conditions  of  sale,  or  show  the 
proportion  which  the  deposit  was  to  bear  to  the  price  ;  ^ 
where  there  was  a  term  as  to  the  expenses  which  was 
not  settled  by  the  contract ; '  where  there  was  a  con- 
tract  for    a   partnership,    which    defined   the   term    of 

>  In  Bampshire  v.  Wiclcens  (7  Ch.  of    "  the    usual    public-house    con- 

D.  555),  the  power  of  the  Court  to  tract "  were  held  to  be  ascertainable 

enforce  a  contract  to  accept  a  lease  by  evidence. 

"  to  contain  all  usual  covenants  and  ^  See  South  Wales  Bailway  Co.  v. 

provisions "   appears    to   have  been  Wythes,  5  De   G.   M.   &    Gr.   888 ; 

admitted.     Cf.  Haines  v.  Burnett,  27  Ridgway  v.    Wharton,  6  H.  L.  C. 

Beav.  500 ;  Kendall  v.  Hill,  6  Jur.  285  ;  Bummons  v.  BoVbins,  3  De  G. 

N.  S.  968  ;  Foyntz  v.  Fortune,  27  J.  &  S.  88 ;  infra,  §  380. 
Beav.  393  ;  Blaheney  v.  Hardie,  I.  B.  '  Lord    Ormond  v.   Anderson,   2 

8    Eq.   381 ;    and  consider    Guilla-  Ball  &  B.  363. 
more  v.  Peacodce,  12  Ir.  Ch.  B.  354,  *  Glinan  v.  Cooke,  1  Sch.  &  Lef. 

360.     See,  too,  Re  Lander  and  Bag-  22  ;  Gordon  v.  Trevelyan,  1  Pri.  6i ; 

ley's  Conimci,  [1892]  3  Ch.  41,  where  Bayley  v.  Fiizmaurice,  8  El.  &  Bl. 

covenants  (i)  to  reside  on  the  pre-  664. 

mises  and    personally   conduct   the  ■'   Wheeler  v.    B'Esterre,   2   Dow, 

business,    and     (ii)    not    to    assign  359.     But  query  whether  the  leasee 

without  consent,  were  held  not  to  cannot    name  the   lives    when    the 

be  usual  covenants  in  a  lease  of  a  contract   is   silent.      See  also   Lord 

public-house;     Midgley    v.     Smith,  Kensi7igton  v.  Phillips,  3  Dow,  61. 
[1893]  W.  N.  120,  where  covenants  "  Blagden  v.    Bradbear,   12  Ves. 

were  held  to  be   unusual   and  un-  466. 

reasonable;     and     Lucas    v.     Hall,  '  Stratford  v.  Bostoorth,  2  V.  & 

[1899]  W.  N.  92,  where  the  terms  B.  341. 
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years,  but  was  silent  as  to  the  amount  of  capital  and 
the  maoner  in  which  it  was  to  be  provided ;  ^  and 
where  a  document  showed  the  amount  of  rent  to  be 
paid  by  a  party  to  a  mining  enterprise,  but  was  silent 
as  to  the  other  terms.  ^ 

§  370.  Contracts    are    often    incomplete    from    their  Some 
reserving   some   matter   for  future    agreement  :    unless  left  for 
perhaps  in  cases  where  in  the  absence  of  such  agree-  ^g*gg® 
ment   the  law  determines  the  matter,^  such  contracts  ™™*- 
are  necessarily  incomplete  until  the  further  agreement 
has  been  come  to. 

§  371.  Where  the   contract  provides   for  the   deter-  Oontraot 
mination  of  any  material  thing  by  some  third  person,  to  tMrd^ 
and   this   has   not   been  done,  the   contract  is  in  the  ^eoisS'n 
same  predicament  as  when  the  price  has  been  neither 
expressed  in  the  contract  nor  ascertained.     Cases  have 
occurred    where  buildings    or  works  have  been    stipu- 
lated to  be    done    in    such  manner  as   a  third  person 
may  direct,  and  where  such  direction  has  either  been 
refused  or  not  given  :   and  in  these  cases  specific  per- 
formance has  been  refused.* 

§  372.  Besides   the   express    terras   of   the   contract,  implied 
there  are  others  which,  in  the  absence  of  any  expres- 
sion  to   the    contrary,    are   implied    by   law.^      With 

'  Downs  V.  Collins,  6  Ha.  418.  "  The   elements    of    all   contracts 

2  Caddick  v.  Skidmore,  2  De  G.  &  ^lave  by  some  jurists  been  placed 
J.  52.  Cf.  Isaacs  v.  Euans,  [1899]  ^^  t^u'ee  classes  :  1st,  those  things 
W.  N.  261;  16  Times  L.  E.  113,  ^^'^io'i  are  essential,  without  which 
480_  the   contract    cannot    exist;    2ndly, 

„   „  „         „  ^    „    ,,.   „       those   which  are  of  the  nature  but 

3  Hall  V.   Conder,  2  C.  B.  N.  S.  ,     ,  ^,  ,.  ^,  ^      . 

„      „       not  01   tne  essence  or  the  contract, 

22;    May  v.    Thomson,   20   Ch.   D.      ,..,.,..,       ,  , 

^  '  bsitig  implied  m  it  unless  expressly 

70o  ;  Metropolitan  Board  v.  Coombes,  i   j  j   i.  i.  1 1      ,■  u  •       i-u 

'  -^  '      excluded,  but  capable  ol  bems  thus 

28  Sol.  Jour.  378.  ,    ,   ,     .,,      ^    ,       ,.      ,, 

excluded  withi  ait  subverting  the  con- 

*  Tillett  V.  Charing  Cross  Bridge  tract ;    and   3rdly,   the   things  that 

Co.,  26  Beav.  419  ;  Earl  of  Burnley  are  accidental.     The  terms  in  ques- 

V.    London,    Chatham    and    Dover  tion   correspond  of  course  with  the 

Railway  Co.,  3  De  G.  J.  &  S.  24  second  of  these  classes.     Potliier,  Tr. 

(cf.  S.  0.  1  ib.  204;  L.  E.  2  H.  L.  des  Oblig.  Part  I.  chap.  1,  sect.  1, 

43).  art.  1,  §  3. 
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regard  to  such  terms,  therefore,  whether  they  be 
necessary  terms  or  not,  the  silence  of  the  contract  does 
not  render  it  incomplete :  thus  a  contract  to  sell  pro- 
perty described  merely  as  cottages  and  lands  purchased 
by  the  vendor  of  persons  named  was  construed  as 
referring  to  and  importing  the  sale  of  the  whole  of 
the  vendor's  interest,^  A  contract  to  sell  a  house 
simply  implies  that  the  interest  sold  is  the  fee  simple  ;  ^ 
and  a  contract  to  renew  is  presumed  to  be  for  the  same 
term  as  the  preceding  lease.^ 

The  Court,  however,  will  not  imply  a  term  in  a 
contract  unless  there  arises  from  the  language  of  the 
contract  itself,  and  the  circumstances  under  which  it  is 
entered  into,  such  an  inference  that  the  parties  must 
have  intended  the  stipulation  in  question,  that  the  Court 
is  necessarily  driven  to  the  conclusion  that  it  must  be 
implied.* 
Condition  §  373.  In  every  contract  for  the  sale  of  land,  a 
titie^°°  condition  is  implied  for  a  good  title,'  •  and  for  the 
impiie  .  (Jelivery-up  of  the  deeds ;  so  that  where  this  was  pre- 
vented by  the  accidental  destruction  of  the  deeds 
subsequent  to  the  contract,  and  the  vendor  could  not 
furnish  any  evidence  that  they  were  duly  executed 
and  delivered,  it  was  held  that  he  could  not  enforce 
the  sale.''  The  mere  fact  of  the  loss  of  the  title  deeds 
does  not  release  a  purchaser  from  performance  of  his 
contract.  He  can  still  be  compelled  to  complete,  if 
the    vendor    furnishes    him    within    a   reasonable    and 

1  Bower  v.  Cooper,  2  Ha.  408.  Foljamhe.  (3  Mer.  53),    Grant  M.E. 

2  EugUs  V.  Parher,  8  M.  &  AV.      appears  to  have  thought  the   right 
244,  to  a  good  title  was  a  collateral  right 

^  Price  V.  Assheton,   1   Y.   &  C.      SJ^'='^   ^^   *^«    l^^'      ^ee   Ellis    v. 
g^  g2  Rogers,  20  Ch.    D.   661,  670.     The 

'      '  „    „  ^     ,   .    ^  distinction  is  probably  not  of  much 

*  Eamlyn  &  Go.  v.  Wood  &  Co.,  ,■  „,   ■„       ,  r      ^x.      ■  t.i. 

"       n  A  Q  AaA  practical  importance,  for  the  right, 

[1891]  2  Q.  B.  488,  494.  .j  collateral,  is  so  closely  connected 

5  Doe  d.  Oray  v.  Stanion,  1  M.  &  with  the  contract  that  they  always 

W.  695,  701 ;   Worthington  v.  War-  seem  to  go  together. 
ringion,  5  C.  B.  635.     In  Ogilvie  v.  ^  Bryant  v.  Bush,  4  Russ.  1. 
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proper  time  with  satisfactory  secondary  evidence  of 
the  contents  and  due  execution  and  delivery  of  the 
lost  documents.^ 

The  title  to  be  shown,  of  course,  varies  according  to 
the  nature  of  the  property  to  be  sold :  ^  in  the  case  of 
the  sale  of  a  lease,  it  formerly  included  the  title  of  the 
lessor,^  except  in  the  case  of  a  bishop's  lease.*  But  by 
the  Vendor  and  Purchaser  Act,  1874,°  it  has  been  pro- 
vided that  under  a  contract  to  grant  or  assign  a  term 
of  years  whether  derived  or  to  be  derived  out  of  a 
freehold  or  leasehold  estate  the  intended  lessee  or 
assign  shall  not  be  entitled  to  call  for  the  title  to  the 
freehold  ;  and  by  the  same  Act  certain  other  provisions 
of  a  kind  very  common  in  contracts  of  sale  are,  in  the 
absence  of  stipulation  to  the  contrary,  made  implied 
terms  in  contracts  for  the  sale  of  land.  The  statutory 
provisions  with  regard  to  title  do  not  preclude  the 
purchaser  from  showing  aliunde  that  the  title  of  the 
vendor  is  bad.^ 

§  374.  Where  a  contract  contains  stipulations  which  Waiver  of 

■■■  con- 

are  simply  and  solely  for  the  benefit  of  the  purchaser,  aitions. 

and  are  severable,  the  purchaser  may  waive  them,  and 

obtain  judgment  for  specific  performance   of  the  rest 

of  the  contract.'     For  instance,  the  terms  conferring  on 

the  purchaser  a  right  to  a  good  title  are  conditions  for 

'■  Ee    Halifax  Commercial   Batik  Preston,  25  L.  J.  Ex.  287 ;  and  see 

and  Wood,  C.  A.,  47  W.  E.  194  ;  79  infra,  §  1355. 

L.  T.  536.     In  this  case  it  was  held  *  Fane  v.  Spencer,  2  Mer.  430,  n. 

that   evidence   not    furnished    until  ^  37  ^  33  yjct.  0.  78,  s.  2.     See, 

after  the  date  for   completion,   and  too,  sect.  3  (1)  of  the  Conveyancing 

after   the  purchaser  had  reasonahly  Act   of  1881,  which  provides   that, 

issued  a  summons  claiming  a  decla-  under  a  contract  to  sell  and  assign 

ration  that  the  vendor  had  not  shown  a  term   of    years   derived   out   of   a 

a  good  title,  was  too  late.  leasehold   interest  in  land,  the  in- 

2  Gurliny  v.   Flight,  6   Ha.   41 ;  tended    assign    shall  not  have  the 

S.  C.  2  Ph.  613.  right   to   call   for   the   title    to  the 

2  Fildes  V.  Hooker,  2  Mer.  424 ;  leasehold    reversion ;     and    consider 

Souter  V.  BraJce,  5  B.  &  Ad.  992 ;  Patman  v.  Harland,  17  Ch.  D.  353. 

Hall  V.  Petty,  4  Man.  &  Gi-.  410.  «  Jones  v.  Wallis,  43  Ch.  D.  574. 

As  to  a  contract  for  the  sale   of  a  ''  Hawhsley  v.   Oittram,  [1892]  3 

contract  for  a  lease,  see  Kintrea  v.  Ch.  359,  376. 
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the  benefit  of  the  purchaser,  and  may  accordingly  be 
waived  by  him,  though  the  vendor  may  desire  to  insist 
on  them  as  a  ground  for  discharging  himself  from  the 
contract.^  But  where  an  agreement  for  sale  was  ex- 
pressed in  a  memorandum  to  be  subject  to  the  prepara- 
tion by  the  vendor's  solicitor  and  completion  of  a 
formal  contract,  that  provision  was  held  not  to  be 
such  a  stipulation  as  the  vendor  might  waive,  for  the 
purpose  of  insisting  on  performance  of  the  agreement 
without  it.^ 
Contract       s  375.  Qn    principle    there    seems   much    in   favour 

for  under-  ^  ^  •        t 

lease.  of  the  View,  that  a  contract  for  an  under-lease  implies 
that  the  sub-lessee  is  to  be  subject  to  all  the  covenants 
in  the  superior  lease,  and  it  is  not  unsupported  by 
authority.*  But  it  has  been  determined  that  this 
implication  can  only  arise  where  the  purchaser  had  a 
fair  opportunity  of  ascertaining,  and  ought  as  a  reason- 
able man  to  have  ascertained,*  for  himself  the  provisions 
of  the  original  lease :  ^  and  if  the  contract  were  silent, 
and  unusual  provisions  were  found  in  the  head  lease, 
the  Court  would  probably  not  enforce  specific  perform- 
ance on  the  ground  of  the  implication  referred  to.^ 
Possession  taken  by  the  intended  lessee  is  a  strong 
circumstance  to  fix  him  with  an  acceptance  of  the  terms 
of  the  head  lease.''  But  it  is  not  conclusive,  and  the 
circumstances  under  which  the  possession  was  taken 
may  deprive  it  of  this  effect.* 


•  Bennett  v.  Fowler,  2  Beav.  302.  Ee    White    and    Smith's    Contract, 

2  Lloyd  V.  Nowell,  [1895]  2  Ch.  [1896]  1  Oh.  637.     Cf.  Eaediche  and 
744,  747.  Lipshi's  Contract,   [1901]  2  Oh.   at 

3  Cosser  v.  Collinge,  3  My.  &  K.  p.  669. 

283;  Smith  v.  Oapron,  7  Ha.  185;  o  Flight  v.    Baslin,   3  My.  &  K. 

Grosvenor  v.  Green,  7  W.  R.  140.  282.     Cf.    Hone  v.    Gakstatter,    53 

Cf.  Collins  V.  Stuteley,  ib.  710.  Sol.  Jo.  286  (constructive  notice  of 

*  Molyneux   v.   Hawtrey,   [1903]  restrictive  covenants  not  imputed  to 
2  K.  B.  487,  491 ;  72  L.  J.  K.  B.  purchaser). 

873.  ''  Cosser  v.    Collinge;   Smith    v. 

^  Hyde  v.  Warden,  3  Ex.  D.  72 ;  Gap-on,  ttbi  supra. 

Beeve  v.  Berridge,  20  Q.  B.  D.  523  ;  ^  Hyde  v.  Warden,  ubi  supra. 
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§  376.  The    question    whether    or    no    there    is    an  impiioa- 
implication    in    executory  contracts,   in  favour    of   the  to°usuai 
insertion  in  the  executed  contract  of  all  such  stipula-  tions!^' 
tions  as  are  usually  inserted  in  such  contracts,  appears 
one  still  open  in  our  law/ 

§  377.  An  implied  term  may  of  course   be  rebutted  implied 
by  the  contract  or  conditions  of  sale  ;  as  where  they  butted  by 
limit    the    title    to    be    deduced,    or   provide    that    the  tion^or  by 
purchaser    shall    simply    take    the    vendor's    interest.^  notice. 
And  further,  although  an  express  term   of  a  contract 
is  in  nowise  affected  by  notice,^  yet  notice,  communi- 
cating knowledge,  is  sufficient  to  rebut  the  presumption 
of  an  implied  term  ;  for  that  is  something  not  growing 
out    of   the    contract  itself,  but   given  by  law,  and  a 
matter  therefore,  not  of  contract,  but  of  notice.*     So 
that,  for  instance,  where   a  purchaser  has  notice  that 
the  veudor  is  only  a  lessee,   he   cannot  insist  on  the 
implication  which  might  otherwise  arise,  that  the  con- 
tract is  for  the  fee.^ 

§  378.   Again,  a  material  term  may  well  be  supplied  Where 
by  construction  or  inference  where   the   circumstances  term  can- 
justify  it :  but  if  neither  supplied  by  expression,  con-  guppUed 
struction,  nor  inference,  the  contract    is    incapable    of?°i"^'^" 

'  '  J^  formance. 

performance.  In  a  contract  for  the  grant  of  a  lease, 
the  date  of  the  commencement  of  the  lease  is  a  material 
term,  and  if  it  does  not  appear  in  the  contract,  by 
expression  or  reference,  it  is   incomplete  :  '^  nor  can  it 

'  Bicketts  V.  Bell,  1  De  G.  &  Sm.  D.  320 ;  Cato  v.  Thompson,  9  Q.  B.  D. 

335,  where  the  question  was  much  616. 

discussed    by    Knight     Bruce    V.O.  ^  Cowley  v.  Watts,  17  Jur.  172. 

Of.  Beaheney  v.  Hardie,  I.  R.  8  Bq.  ^  Blore  v.  Sutton,   1   Mer.    237 ; 

381.     See,  too,  an  article,  under  the  Nesham  v.  Selby,  L.  R.  13  Eq.  191 ; 

heailiag  "  The  Conveyani'er,"  in  115  7    Ch.    406.     See    also    Hersey    v. 

Law  Times  Journal,  p.  79.  Giblett,   18   Beav.   174  ;    Wesley  v. 

2  FremeY.  Wrii/it,  4  Mad.  364.  Walker,  26  W    R.  368;   OartwrigU 

3  B'irnetl  v.  Wheehr,  7  M  &  W.  v.  Miller,  36  L.  T.  398 ;  Southern  v. 
364  ;  Lett  v.  Randall,  49  L.  T.  N.  S.  Harriman,  14  W.  I?.  4s7  ;  reversing 
71.  S.    C.    12   W.   R.    704;    Dolling   v. 

*  Ogiloie  v.  Foljamhe,  3  Mer.  53,  Evans,  15  W.  R.  394;  White  v. 
64;  In  re  Oloag  and  Miller,  23  Ch.      McMahon,  18  L.   R.  (Ireland)  460. 
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be  inferred  to  begin  at  the  date  borne  by  the  memo- 
randum of  agreement,^  though  it  may,  of  course,  be 
collected  from  the  agreement  read  as  a  whole. '^ 
Watsm  ^  ^'^^"  ^b.^^^6  ^•'  being  lessee  of  a  house  and  shop 
for  the  unexpired  residue  (fifty-nine  years)  of  a  term 
of  eighty  years,  agreed  to  sub-let  the  premises  to  B. 
(who  did  not  know  the  nature  of  A.'s  interest)  at  a 
fixed  yearly  rent,  but  the  duration  of  the  under-lease 
was  not  specified  in  the  contract,  and  B.  went  into 
and  remained  in  possession,  and  laid  out  money  in 
improving  the  premises,  and  ultimately,  when  the 
head  lease  had  still  twenty  years  to  run,  brought  his 
action  for  specific  performance  of  the  contract ;  it  was 
held  by  Bacon  V.C.  that  B.  was  entitled  to  an  under- 
lease for  the  whole  of  the  residue  of  the  term,  less  one 
day ;  and  the  Court  of  Appeal  affirmed  the  plaintifi''s 
right  to  an  under-lease  of  defined  duration,  though 
they  varied  the  Vice- Chancellor's  decision  by  directing 
A.  to  grant  an  under-lease  for  the  residue  of  the  term, 
less  one  day,  if  the  plaintiff  should  so  long  live.® 

In   Fhelan  v.  Tedcastle  (15   L.   R.  ^  In  re  Landei-  and  Bagley's  Con- 

(Ireland)  169),  the  date  was  ascer-  iract,  [1892]  3  Ch.  at  p.  48. 
tained  hj  reference  to  circumstances. 

Cf.  Be  Altxander's   Timber  Co.,  70  ^  -STuse?  v.  Watson,  11  Ch.  D.  129. 

L.  J.  Oh.  767.  Cf.  Browne  v.  Warner,  14  Ves.  156  ; 

1  Marshall  v.  Berridge,  19  Ch.  D.  Be  King's  Leasehold  Estates,  L,  R. 

233,  overruling  Jaques  v.  Millar,  6  16  Eq.  521;    Woody.  Beard,  2  Ex. 

Ch.  D.  153 ;  Humphrey  v.  C'.nybeare,  D.  30  ;  Zimhler  v.  Abrahams,  [1903] 

80  L.  T.  40.  1  K.  B.  577 ;  72  L.  J.  K.  B.  103. 
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litconipleteness  of  the  (Contract. 

In  31  cl  lit  I/re  \.  Hood,  9  S.C.R.  556,  the  defendant 
offered  the  plaintiff  his  property  for  |35,000,  terms,  one- 
third  cash,  balance  in  one  year  at  eight  per  cent,  per 
annum.  The  offer  was  accepted  by  the  plaintiff  except 
that  as  to  the  cash  payment  he  stipulated  that  it  should 
be  one-third  cash  on  completion  of  title,  and  requested 
that  the  papers  and  abstract  should  be  submitted  by  the 
solicitor  of  the  defendant  as  soon  as  possible  that  he 
might  get  a  conveyance  and  give  a  mortgage.  The  Court 
of  Queen's  Bench  of  Manitoba  lield  that  there  was  a  per- 
fect contract  and  that  the  agreement  should  be  specifi- 
cally enforced,  but  the  Supreme  Court  of  Canada  held, 
Ritclue  C.J.  and  Fournier  J.  dissenting,  that  there  was 
no  binding  unconditional  acceptance  of  the  offer  and 
therefore  no  completed  contract  of  sale  between  the 
parties.  Ritchie  C.J.  held  that,  in  the  absence  in  the 
contract  of  any  statement  as  to  the  title  which  was  to 
be  shewn  by  the  vendor,  the  purchaser's  right  to  a  good 
title  was  implied  by  law  and  that  before  he  was  com- 
pelled to  pay  the  purchase  money  he  had  a  right  to  re- 
quire that  a  good  title  should  be  shewn,  or,  at  any  rate, 
to  use  the  plaintiff's  expression,  to  have  the  papers  and 
abstract  submitted  to  enable  him  to  have  the  title  investi- 
gated and  get  a  conveyance  and  give  a  mortgage.  Tlie 
acceptance,  therefore,  exactly  met  the  terms  of  the  oifer 
and  there  was  in  his  opinion  a  completed  contract. 

In  Arnold  v.  McLean,  4  Grant's  Cli.  337,  a  question 
arose  as  to  whether  a  contract  liad  been  completed.  The 
defendant  wrote  a  letter  to  the  plaintiff's  agent  contain- 
ing the  following  passage  with  reference  to  tlie  lands  in 
question:  "I  am  strongly  advised  to  retain  them,  but, 
having  other  ground  on  which  to  build,  and  having  some 
objects  in  view  whicli  I  think  may  be  accomplished  with 
the  proceeds,  I  feel  inclined  to  sell  at  a  thousand  pounds. 
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That  amount  iu  liaud  would  suit  nie  much  better  tlian  to 
have  a  small  portion,  say  £250,  on  interest  for  so  long  a 
period.  I  dare  say  it  would  be  quite  the  same  thing  for 
your  friend  to  pay  the  Avhole  at  once.  In  order  to  raise 
a  sum  to  pay  for  a  property  in  Albion  wliich  Archie  has 
been  improving,  I  gave,  in  his  behalf,  a  short  time  since, 
a  mortgage  to  the  University  for  £500  on  Niagara  Street 
lots,  to  be  paid  in  tive  years.  If  your  friend  should 
decide  on  giving  the  whole  I  have  no  doubt  the  University 
would  take  a  security  on  the  Albion  property,  the  title 
of  which  is  secured  hj  the  advance,  and  release  the  lots 
on  Niagara  Street.  The  Albion  property  will  more  than 
pay  off  the  mortgage  within  five  years.  Perliaps  as  mat- 
ters stand  your  friend  would  take  other  securities  to  bear 
him  harmless  as  to  the  £500  and  so  it  might  be  unneces- 
sary to  .trouble  the  University  on  the  subject.'' 

In  the  subsequent  correspondence  nothing  was  said 
as  to  this  mortgage  on  either  side  and  it  was  held  by  all 
the  judges  that  tlie  contract  was  complete.  This  de- 
cision was  reversed  on  appeal  and  it  was  lield  that  there 
was  no  complete  contract.    6  Grant's  dh.  242. 

In  MiUi.'itoii  V.  lAiir.son,  19  S.C.K.  (ITS,  tlie  defendant 
Lawson  signed  a  document  by  wliicli  he  agreed  to  sell 
certain  property  to  the  plaintiff  for  |I2,500,  and  the 
plaintiff  signed  an  agreement  to  purrhase  the  same.  The 
document  signed  by  plaintiff'  stated  that  the  property 
was  to  be  purchased  subject  to  the  encumbrances  there- 
on. With  tliis  exception  the  papers  were  in  substanci' 
the  same,  and  each  contained  at  the  end,  this  clause : 
"Terms,  deeds  and  so  on  to  be  arranged  by  tlie  first  of 
May  next."  On  the  (Uiy  that  these  papers  were  signed, 
the  defendant,  on  tlie  request  of  plaintiff''s  solicitor  to 
have  the  terms  of  sale  put  in  Avriting,  added  to  the  one 
signed  by  him,  the  following:  "Terms  five  hundred 
dollars  cash  this  day,  five  hundred  dollars  on  the  delivery 
of  the  deed  of  the  Parker  jn-operty,  eight  liuudred  dollars 
with  interest  every  three  months  until  the  six  thousand 
five  hundred  dollars  are  paid,  when  the  deed  of  the  entire 
property  will  be  executed." 

The  property  mentioned  in  these  documents  was, 
with  other  property  of  tlie  defendant,  mortgaged  for 
136,000.     Plaintiff'  paid  two  sums  of  |500  each  and  de- 
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luanded  a  deed  of  the  Parker  projjei'ty  which  «a.s  re- 
fused. In  an  action  ayainst  defendant  for  specific 
perfonnance  of  the  above  agreement  defendant  set  up 
a  verbal  agreement  that  before  a  deed  was  given  tlie 
other  property  of  defendant  ^\'as  to  be  released  from  the 
mortgage.  Per  Iiitcliie  (\J. :  "The  agreement  only  pro- 
vided for  payment  of  |6,500  leaving  the  greater  part  of 
the  purchase  money  unprovided  for.  If  the  i)laintilf  was 
to  assume  the  mortgage  it  was  necessary  to  provide  for 
release  of  defendant's  otiier  prn]ierty,  and  for  nmtters  in 
relation  to  the  leasehold  property."  Per  Strong  J. :  "The 
agreement  was  for  the  sale  of  an  equity  of  redemption 
only  and,  as  questions  would  arise  in  future  as  to  the  re- 
lease of  defendant's  other  jjroperty  from  the  mortgage, 
and  his  indemnity  from  personal  liability  to  the  mort- 
gagee, specific  performance  could  not  be  decreed." 

Strong  J.  in  the  course  of  his  judgnu^ut  points  out  the 
difference  between  what  constitutes  an  objection  to  tlie 
title  and  what  is  said  to  be  a  matter  of  conveyaucing,  at 
p.  (iT.T,  of  the  report. 

In  Ainh-rics  v.  Cdlori.  38  S.C.R.  588,  the  headnote 
reads  that,  "While  A.  was  absent  abroad,  B.  assumed, 
without  authority,  to  sell  certain  of  his  lands  to  (1  and 
received  from  (\  a  deposit  on  account  of  the  price.  On 
receipt  of  a  cablegram  from  B.  notifying  him  of  what 
had  been  done,  but  without  disclosing  the  name  of  the 
proposed  purchaser,  A.  replied  by  letter  stating  that  he 
was  willing  to  sell  at  the  price  named,  that  he  would  not 
complete  the  deal  until  he  returned  houn^  that  the  sale 
would  be  subject  to  an  existing  lease  of  the  premises,  and 
that  he  would  not  furnish  evidence  of  title  other  tluin  the 
deeds  which  were  in  his  possesison,  and  reciuesting  15.  to 
communicate  these  terms  to  the  propo.sed  purchaser. 
On  learning  the  conditions,  C,  in  a  letter  by  his solicitois, 
accepted  the  terms  and  offered  to  pay  the  balance  of  the 
price  as  soon  as  the  title  was  evidenced  to  their  satis- 
faction. Id  a  suit  for  specific  performance,  it  was  held 
that  the  correspondence  which  had  taken  place  <'onsti- 
tuted  a  contract  sufficient  to  satisfy  the  requirements  of 
the  Statute  of  J'"rauds,  that  the  words  "so  soon  as  title  is 
evidenced  to  our  satisfaction"   in  the  solicitor's   letter 
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accepting  the  conditiou,  did  not  import  tlie  proposal  of 
a  new  term,  and  tliat  A  was  bound  to  specific  perform- 
ance 

McLennan  J.,  referring  to  the  terms  in  reference  to 
title,  said  he  Avas  unable  to  assent  to  the  vicAV  that  those 
were  a  new  stipulation  or  condition  of  tlie  contract  pro- 
posed on  behalf  of  the  plaintilf  and  which,  as  it  was 
contended,  had  never  been  assented  to  by  the  defendant 
in  writing.  The  defendant  had  stipulated  that  the  sale 
should  not  be  completed  until  the  first  of  April  after  his 
return  from  England.  "His  title  deeds  were  in  Toronto 
and  he  is  not  to  be  called  upon  to  produce  any  title 
papers  other  than  those  in  his  possession.  He  wants  to 
have  no  trouble  searching  for  or  producing  title  papers 
not  in  his  possession.  That  stipulation  would  clearly 
not  oblige  the  purchaser  to  accept  a  bad  or  defective  title, 
but,  if  accepted  simpliciter,  it  might  leave  room  for  a 
contention  that  the  purchaser  had  agreed  to  accept  such 
title  as  might  be  sliewn  by  the  vendor's  deeds  and  papers 
when  produced,  even  if  defective.  To  guard  against 
any  inference  or  contention  of  tJiat  kind,  the  solicitors 
say:  'The  monej"  is  read3^  Let  Mr.  Andrews  send  for- 
ward his  deeds  and  the  title  papers  in  liis  possession, 
but  if  these  deeds  and  title  papers  do  not  ilisclose  a  good 
title,  we  must  still  be  satisfied  that  it  is  good.'  I  think 
the  words  wliich  follow  shew  that  is  all  tliat  was  meant. 
They  ask  for  his  deeds  and  a  solicitor's  abstract  to  enable 
them  to  examine  into  the  title  fully.  In  the  case  of 
Hussey  v.  Home-Payne,  8  C.B.  670,  a  similar  question 
arose,  the  Avords  used  in  that  case  being  'subject  to  the 
title  being  appi'oved  by  our  solicitors.'  Tlie  Court  of 
Appeal  held  that  this  was  a  new  term.  That  was,  how- 
ever, dissented  from  in  the  House  of  Lords.  Cairns  L.C. 
4  App.  Cas.  at  pp.  321-2,  concurred  in  by  Lords  Selborne 
and  Gordon,  and  althougli  the  judgment  was  affirmed  on 
other  grounds,  must  be  deemed  to  be  overruled.  Hack  v. 
London  Proridenf  Association,  23  Cli.  D.  112,  nn  the 
Court  of  Appeal." 
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CHAPTER  IV. 

UNCERTAINTY  OF    THE  CONTRACT. 

§  380.  It  is  obvious  that   an  amount   of  certainty  what 

,  .       T     .  ■,.  !•         2^  •  n  amount  of 

must  be    required  in  proceedings  lor  the  specitic   per-  certainty 
formance  of  a  contract  greater  than  that  demanded  in  '^^^™^'^ 
an   action    for   damages.     For    to    sustain    the    latter 
proceeding,   the   proposition    required  is    the    negative 
one,  that    the  defendant    has  not   performed  the   con- 
tract,— a   conclusion    which    may    be    often    arrived    at 
without  any  exact  consideration   of  the  terms  of  the 
contract ;  whilst    in    proceedings  for    specific    perform- 
ance it  must  appear  not  only  that  the  contract  has  not 
been  performed,  but  what  is   the  contract  which  is  to 
be   performed.     It  is  perhaps  impossible  to  lay  down 
any  general  rule  as  to  what  is  sufficient  certainty  in  a 
contract ;  but  it  may  be  safely  stated  that  the  certainty 
required  must  be   a  reasonable  one,  having  regard  to 
the  subject-matter  of  the  contract,  ^   and   the   circum- 
stances under  which  and  with  regard  to  which  it  was 
entered    into.^     Thus    in    a    case    where    there    was    a 
contract  between  two  railway  companies,  that  the  one 
should  have  the  right  of  running  with   their  engines, 
carriages,   and    trucks,  and    carrying    traffic   upon    the 
line  of  the  other,  Parker  V.C.  held  that  this  was  not 
too  uncertain  to  be  enforced.^     "  It  means,"  he   said, 
"  a  reasonable  use, — a  use  consistent  with  the  proper 

1  See  Arist.  Eth.  Nic.  lib.  i.  c.  3.  ^  Q^eat  Northern  Railway  Co.  v. 

Manchester,  Sheffield,  and  Lincoln- 

2  Marsh  V.  MilUgan,  3  Jur.  N.  S.      gUre  Railway  Co.,  5  De  G.  &  Sm. 
979  (Wood  V.C).  138. 
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enjoyment  of  the  subject-matter,  and  with  the  rights 

of  the  granting  party."  ^     And  we  have  already  seen 

that  where  the  terms  of  the  contract  are  general,  but 

the  details  are  such  as  the  law  will  supply,  the  contract 

will  not  be  considered  as  objectionable  for  vagueness 

and  uncertainty.^     In  one  case  a  contract  by  a  railway 

company  with  a  landowner,  to  make  such  roads,  ways, 

and  slips  for  cattle  as  might  be  necessary,  was  held 

not  incapable  of  being  performed  by  the  Court ;  but  it 

is  to  be  observed  that  in  this  case   the  company  had 

entered    and    made   the    railway.^     In    another    case, 

where   a   rector   had   agreed   to   grant   a  lease  of  his 

glebe,    "  except    thirty-seven    acres    thereof"     (which 

were  not  specified).  Lord  Romilly  M.R.  held  that  the 

contract  was  not  void  for  uncertainty,  inasmuch  as  the 

lessor  had  a  right  to  select  the  thirty-seven  acres  at 

any   time    before   the    execution    of    the    lease.     His 

Lordship    held,  however,  that   this   right   must   be    so 

exercised  as  not  to  interfere  with  the  lessee's  beneficial 

enjoyment  of  the  lands  included  in  the  lease.* 

Original        §  381.  Where  the  terms  of  the  contract  have  been 

tSuty       originally  uncertain,  but  the  contract  has  been  acted 

removed,   qjj   g^-^^   g^   ^ggP   gjj(j   course   of    dealing   have   existed 

between  the  parties  which  gives  certainty  to  what  was 

oi'iginally  uncertain,  the  Court  has  in  some  cases  had 

regard   to    this    as    removing  the    original    difiiculty.^ 

Part   performance  will    induce  the    Court   to   struggle 

against  the  objection  of  uncertainty.*^ 

1  5  De  G.  &  Sm.  at  p.  149.  Jur.  N.  S.  183  (Stuart  V.C.) ;  S.  C. 

2  Per  Turner  L.J.  in  South  Wales  2  De  G.  &  J.  559,  and  supra,  §  335. 
Sailway  Co.  v.  Wythes,  5  De  G.  M.  4  Jenhins  v.   Green   (No.    1),   27 
&  G.  888 ;  supra,  §  368.  Beav.  437 ;  and  see  supra,  §  346. 

3  Saunderson  v.  CocJcermouth  and 

WorMngtaa  Sailway  Co.,  11  Beav.  '  ^''■^""^  ^-  ^'•''~'"^'  ^-  ^-  ^  ^-  ^■ 

497,   affirmed  by  Lord   Cottenham,  ^^^-     ^^^  ^^^°  ^"'""^  ^-  Sirhenhead 

and  applied  in  South  Eastern  Bail-  ^°*'^«'"2/  Co.,  Johns.  500. 

way    Co.    V.    Associated    Portland  "  Hart  v.  Eart,  18  Ch.  D.  670, 

Cement  Manufacturers,  [1910]  1  Ch.  685.     See,  too,  Hawhsley  v.  Outram, 

12,  19.     See   Parher  v.   Taswell,  4  [1892]  3  Ch.  at  pp.  374,  376,  381. 
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§  382.  The  mere  fact    of  indefinite  words,  such  as  indefinite 

,,  ,     .  ,     .  -,  words. 

et  csetera,  being  used  m  a  contract  does  not  neces- 
sarily make  it  too  uncertain  for  performance.  Such 
words  may  be  understood  with  sufficient  certainty  by 
reference  to  the  words  to  which  they  are  added  and 
the  surrounding  facts  of  the  case.^  Again  where,  by 
the  contract  for  a  lease,  the  tenant  was  to  do  certain 
specified  works,  and  "  other  works  "  upon  the  property 
at  a  total  estimated  cost  of  about  150/.,  and  the 
specified  works  were  such  as  would  evidently  cost 
nearly  that  sum,  the  Court  considered  the  "  other 
works  "  to  be  of  such  a  trifling  description  that  their 
being  left  undefined  was  not  a  ground  for  refusing 
specific  performance.^ 

§  383.  On  the  ground  of  uncertainty,  the  Court  has  instances 
refused  specifically  to  perform  marriage -articles  prepared  tain  con- 
by  a  Jewish  rabbi  in  an  obscure  form,  said  to  prevail  ^^°  ^' 
amongst  German  Jews  ;  ^  also  a  contract  for  the  sale  of 
land,  where  there  was  a  doubt  as  to  the  identification 
of  a  plan  to  be  incorporated  into  the  contract.*  In 
another  case  the  Court  refused  to  interfere  in  respect  of 
an  engagement  by  the  defendant,  Mr.  Kean,  to  perform 
at  a  theatre.^  "  Independently  of  the  difficulty  of  com- 
pelling a  man  to  act,"  said  Shadwell  V.C,  "  there  is  no 
time  stated,  and  it  is  not  stated  in  what  character  he 
shall  act ;  and  the  thing  is  altogether  so  loose  that  it  is 
perfectly  impossible  for  the  Court  to  determine  upon 
what  scheme  of  things  Mr.  Kean  shall  perform  his 
agreement."  ^  So,  where  a  vendor  had  agreed  to  sell 
an  estate  with  a  reservation  of  "  the  necessary  land  for 
making  a  railway  through  the  estate  to  Prince  Town," 

1  Cooper  V.  Hood,  26  Beav.  293 ;  *  Hodges  v.  Horsfall,  1  Russ.  &  M. 
Powell  V.  Lovegrove,  8  De  G.  M.  &  116.  Distinguisli  Naylor  v.  Qoodall, 
G.  357 ;  Parker  v.  Taswell,  2  De  G.      26  W.  E.  162. 

&  J.  559.  "  KemUe  v.    Kean,   6   Sim.   333. 

2  Baumann  v.  James,  L.  R.  3  Ch.  Cf.  OUlKs  v.  McGhee,  13  Ir.  Ch.  E. 
508.  48. 

3  Franks  v.  Martin,  1  Eden,  309.  «  6  Sim.  at  p.  337. 
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Jessel  M.R.  held  that  the  contract  could  not  be  enforced 
by  the  purchaser/  And  a  similar  result  was  arrived  at 
where,  in  a  case  of  sale  and  purchase  of  land  in  the 
Transvaal,  the  price  to  be  paid  for  the  land  was  un- 
certain, not  only  in  value,  but  in  nature  and  character.^ 
instances  §  ^^^-  ^*^  again,  where  the  contract  is  discrepant 
with  itself,  or  there  are  two  different  contracts  relating 
to  the  same  subject-matter,  the  Court  will  generally 
refuse  specific  performance."  In  a  case,*  where  an  offer 
was  made  to  take  a  house  for  a  specific  term  and  at  a 
certain  rent,  if  put  into  thorough  repair,  and  stating 
also  that  the  drawing-rooms  would  be  required  to  be 
handsomely  decorated  according  to  the  present  style, 
and  making  some  further  requirements  as  to  jDainting, 
and  the  offer  was  accepted,  the  Court  of  Appeal  in 
Chancery,  reversing  the  decision  of  Romilly  M.E.,  dis- 
missed the  bill  on  the  ground  of  the  uncertainty  imported 
into  the  contract  by  the  expressions  in  the  offer  as  to 
repairs.  Where  a  contract  was  for  the  purchase  of  "  the 
land  required  "  for  the  construction  of  a  railway  at  so 
much  per  acre,  and  the  contract  contained  provisions 
agreed  on  between  the  land  agents  of  the  company 
and  the  vendor  as  to  roads,  culverts,  etc.,  etc..  Lord 
Romilly  M.R.  (following  the  decision  of  Turner  V.O.  in 
W^ebb  V.  Direct  London  and  Portsmouth  Railway  Com- 
pany,^ then  unreversed,)  held  that  a  surveyor  going 
upon  the  ground,  and  having  the  contract  in  his  hand, 
could  accurately  ascertain  the  land  to  be  taken,  and 
that  the  terms  of  the  contract  were  therefore  sufficiently 

'  Pearce  v.   Watts,  L.  R.  20  Bq.  ^  Gallaghan  v.  Callaghan,  8  01.  & 

492;  observed  upon  in  SauiK^?'otters  Fin.  374. 

V.  BetMl,  [1902]  2  Ch.  at  pp.  530,  «  Taylor  v.  Portington,  7  De  G. 

541.      Distinguish    South    Eastern  M.  &  G.  328 ;  cf.  Norris  v.  Jackson, 

Railway  Go.  v.  Associated  Portland  1  J.  &  H.  319 ;  Samuda  v.  Lawford, 

Cement  Manufacturers,  [191ff]  i  Ch.  4  Giff.  42;   Gardner   v.    Foohs,   15 

12,  20.  W.  E.  388 ;  Dear  v.  Verity,  17  W.  R. 

567. 

2  Douglas  v.  Pat/nes,  [1908]  A.  0.  6  9  Ha.  129 ;    1  De  G.  M.  &   G. 

477,  485 ;  78  L.  J.  P.  C.  13.  521. 
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explicit ;  but  this  decision  was  overruled  on  appeal,  and 
Knight  Bruce  L.J.  held  the  language  "  too  vague,  too 
uncertain,  too  obscure  to  enable  this  Court  to  act  with 
safety  or  propriety."  ^  A  contract  to  take  the  mines 
under  lands  of  A.  at  B.,  B.  being  neither  a  township 
nor  a  parish,  has  also  been  held  uncertain.^ 

§  385.  In  another  case,  where  there  was  a  contract  in  other 
general  terms  for  the  construction  of  a  railway  accord- 
ing to  the  terms  of  a  specification  to  be  prepared  by 
the  engineer  of  the  company  for  the  time  being,  it  was 
held  too  vague,  obscure,  and  uncertain  to  be  enforced.^ 
The  like  was  held  in  the  case  of  a  contract  to  give  the 
plaintiifs  accommodation  for  the  sale  of  their  articles  in 
the  refreshment-rooms  of  the  defendants,  and  to  furnish 
them  with  the  necessary  appliances.*  The  like  was 
again  held  where  one  partner  proposed  to  sell  to  the 
other  his  share  in  the  business,  and  that  a  large  portion 
of  his  capital  should  remain  in  the  business,  but  the 
writing  did  not  state  how  much,  for  how  long,  or  at 
what  interest,  and  this  proposal  was  accepted.^  And 
again,  where  on  the  sale  of  a  piece  of  land  there  were 
stipulations  that,  in  the  event  of  there  being  any  coals 
or  ironstone  under  the  land,  a  royalty  of  so  much  per 
ton  should  be  paid  thereon  by  the  purchaser  to  the 
vendor,  and  also  that  any  mines  required  to  be  left  by 
a  certain  railway  company  were  to  be  paid  for,  as  if  the 
same  had  been  gotten,  out  of  the  money  to  be  received 
from  the  railway  company  ;  it  was  held,  with  regard  to 
the  latter  stipulation,  that  it  was  incapable  of  being 
worked  out,  inasmuch  as  if  the  company  bought  the 
mines,  the  contingency  whether  there  was  any  coal  or 
ironstone  under  the  land  would  remain  undecided ;   and 

'  Lord  James  Stuart  v.  London  L.  J.  Ch.  554. 

and  North  Western  Railway  Go.,  15  '  South    Wales    Railivay    Co.  v. 

Beav.  513 ;  S.  0.  1  De  G.  M.  &  G.  Wythes,  5  De  G.  M.  &  G.  880. 

721.      Cf.   Bdlaney  v.   Knight,   10  *  Paris    Chocolate  Go.  v.  Crystal 

\Y.  R.  289.  Palace  Co.,  3  Sm.  &  Gifif.  119. 

2  Lancaster  v.  Be    Trafford,  31  ""•  Cooper  v.  Hood,  26  Beav.  293. 

P.  0 
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as  to  the  former  stipulation,  that  the  parties  seemed  to 
have  intended  to  work  it  out  by  a  reservation  of  mines 
to  the  vendor,  and  a  lease  of  them  by  the  vendor  to 
the  purchaser,  but  that  there  was  nothing  to  guide  the 
Court  as  to  the  stipulations  to  be  included  in  such  a 
lease,  except  the  rates  of  royalty  ;  and  the  Court  accord- 
ingly declined  to  enforce  the  contract  for  sale.^ 

A  contract  to  make  ample  provision  for  a  person  by 

will  is  too  vague  to  be  enforced.^ 

Less  oer-       §  386.  The  same  certainty  will  not  be  required  in 

required    cases  where  there  is  any  element  of  fraud,  as  in  simple 

there  is     cases  of  Specific  performance  of  a  contract.    Thus  where 

fraud.       j^  agreed  with  B.  in  effect  that  if  B.  would  not  try  to 

buy  a  certain  estate,  A.  would  try  to  buy,  and  in  case 

of  success  would  cede  a  portion  of  the  estate  to  B.  at  a 

certain  price  :  and  B.  acted  on  his  bargain  and  allowed 

A.  to  purchase  :   and  A.   having  purchased  refused  to 

perform  his  part  and  set  up  the  uncertainty  of  the  part 

to  be  ceded  :  the  Court  held  that  the  defence  could  not 

avail,  and  directed  an  inquiry  to  ascertain  the  portion 

to  be  given  up  and  the  price.     It  seems  that  if  this 

could  not  have  been  ascertained,  B.  might  have  claimed 

the  whole  estate.^ 

'■   Williamson  v.  Wootfon,  3  Drew.      Jeffery  v.   Stephens,  8  W.  R.  427 ; 

210.     See  further,  as  to  uncertainty,      Firth  v.  Ridley,  33  Beav.  516 ;  supra, 

Harnett  v.  Yielding,  2  Sch.  &  Lef.      §  93. 

549;   Tatham  v.  Piatt,  9  Ha.  660;  2   ttt-      i,    •?     m  nr  m  t    t. 

_    ',  „.„    ,         '  „.,  '  ^  Macpha%lY.  Torrance,26'Y:.l..^. 

Taylor  v.  Gilbertson,  2  Drew.  391  >      qi  a  qi  i 

Holmes  v.  Eastern  Counties  Railway 

Co.,  3  K.  &  J.  675 ;  Sturge  v.  Mid-  s  Chattock  v.   Muller,   8   Ch.   D. 

land  Railway    Co.,  6   W.  R.  233;      117. 


CANADIAN  NOTES. 

Uucvrtainty  of  the  t'fnitract. 

In  Foster  v.  Russell,  12  O.K.  136,  specific  perform- 
ance of  an  agreement  was  refused  because  of  the  terms 
being  too  vague  and  uncertain.  The  plaintiff,  a  book- 
keeper and  accountant,  entered  into  an  agreement  with 
a  firm  in  the  form  of  a  letter  addressed  to  himself,  in  the 
following  terms :  "In  consideration  of  you  advancing 
us  the  sum  of  three  thousand  dollars,  we  agree  to  give 
you  collateral  security  and  to  pay  you  interest  at  the 
rate  of  eight  per  cent,  per  annum."  No  kind  of  security 
was  specified  in  the  agreement  and  it  was  held  that  parol 
evidence  could  not  be  given  to  supply  the  defect.  The 
case  of  DeGear  v.  *s';//  ith,  11  Grant's  Ch.  570,  was  followed 
as  an  authority  that  there  could  be  no  specific  perform- 
ance of  such  an  agreement. 

In  Leadyard  v.  MucLeaii,  10  Grant's  Ch.  139,  the 
objection  was  taken  that  the  contract  was  of  too  un- 
certain a  character  to  be  specifically  enforced.  The 
owner  of  the  land  had  made  a  devise  of  fifty  acres 
for  fourteen  years  at  a  nominal  rent  for  the  purpose  of 
boring  for  oil,  and  contemporaneously  executed  an  agree- 
ment by  which  the  owner  agreed  to  convey  at  any  time 
a  roadway  from  any  wells  the  lessee  might  dig  or  bore  to 
a  certain  road,  and  also  sufficient  land  for  the  working 
of  such  well  or  wells,  the  lessee  agreeing  to  pay  one  hun- 
dred dollars  for  the  first  well  he  might  work  for  oil,  and 
the  sum  of  fifty  dollars  per  acre  for  the  land  necessary 
for  working  such  oil  well  or  said  roadway,  and  the  sum 
of  fifty  dollars  for  any  oil  well  he  should  work  after  the 
first  one,  and  the  sum  of  twenty-five  dollars  per  acre 
for  any  land  necessary  for  working  said  Avell  or  wells 
and  the  roadway. 

The  Court  held  that  the  objection  was  not  sustain- 
able. The  case  of  Hook  v.  McQueen,  2  Grant,  503,  Avas 
cited,  where  the  contract  was  for  the  sale  of  lot  16,  and 
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as  much  of  lot  17  as  should  require  to  be  flooded  for  the 
purposes  of  working  a  mill  on  lot  16.  Esten  V.-C.  had 
held  that  this  was  not  too  uncertain  to  be  executed, 
thinking  that  a  jury  or  the  Master  would  be  competent 
to  determine  the  quantity  of  land  on  lot  17  which  it 
would  be  necessary  to  flood  for  the  purpose  of  working 
any  saw-mill  that  would  be  reasonably  erected  on  lot  16. 
In  contracts  respecting  oil  springs,-  it  was  scarcely 
possible  from  their  novelty  to  define  beforehand  what 
quantity  of  land  would  be  necessary  for  working  them, 
and  the  Court  adapting  itself  to  the  exigencies  of  man- 
kind as  they  arose  from  time  to  time  should  so  deal  with 
new  subjects  as  they  presented  themselves  as  best  to 
effectuate  the  intention  of  the  parties,  and  not  allow 
rules  and  principles  applicable  to  a  different  state  of 
circumstances  to  interfere  with  the  exercise  of  its  juris- 
diction whenever,  in  its  judgment,  it  could  be  usefully 
exercised. 

In  Carroll  v.  Gasemore,  20  Grant's  Ch.  16,  it  was  held 
that  'prima  facie  the  term  "railway  station"  in  a  contract, 
means  the  station  house.  It  having  been  ascertained 
that  a  railway  company  intended  to  have  a  station  on  the 
defendant's  land,  he  contracted  to  sell  to  the  plaintiff 
a  quarter  of  an  acre  next  to  the  railway  station  as  soon 
as  laid  out  The  company  having  afterwards  located 
the  station  grounds  but  not  the  position  thereon  of  the 
intended  station  house,  it  was  held  that  the  plaintiff's 
parcel  could  not  be  ascertained  until  the  locality  of  the 
station  house  was  determined,  and  that,  until  then,  a  bill 
to  enforce  specific  performance  was  premature. 

In  Burnham  v.  Ram  say,  32  U.C.Q.B.  491,  a  bond 
was  given  for  the  conveyance  of  a  water  privilege  on  lot 
17  and  to  convey  also  so  much  land  as  might  be  required 
for  the  purpose  of  making  a  race-way,  or  for  erecting 
buildings  on  the  said  lot,  at  the  rate  of  ten  pounds  per 
acre.  It  was  questioned  by  Wilson  J.  whether  a  ibill 
would  lie  for  the  specific  performance  of  such  a  con- 
tract. "Whether  the  obligee  could  have  filed  a  bill  for 
specific  performance  of  a  contract  to  convey  so  much 
land  as  he  might  require  for  the  purpose  of  making  a 
race-way  or  for  erecting  buildings  on  the  lot,  I  am  by  no 
means  certain.  It  was  conceded  on  the  argument  that  he 
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could.  See  Steirart  v.  The  London,  etc.,  R.R.  Co.,  15 
Beavan  513,  South  Wales  R.R.  Co.  v.  Wythes,  5  D.M.  & 
G.  881,  and  other  cases  mentioned  in  Fry  on  Specific 
Performance.     We  say  nothing  on  that  point." 

In  McLanghJui  v.  Whiteside,  7  Grant's  Ch.  573,  it 
was  held  that  sjjecific  performance  will  not  lie  decreed 
where  the  terms  of  the  contract  signed  by  the  parties 
are  uncertain,  nor  will  it  be  decreed  where  it  is  plain 
from  the  evidence  that  there  was  a  misunderstanding. 
Where,  therefore,  the  terms  of  the  agreement  contained 
in  a  letter  written  by  the  intending  purcliascr  were: 
"^A^e  will  give  you  for  your  mill  privilege  in  Laxton, 
with  all  the  improvements  including  the  saw-logs  and 
your  claim  on  the  land  you  apjDlied  for,  viz.,  the  north 
half  of  six  in  the  eleventh  and  the  north  half  of  seven 
in  ditto,  lots  numbers  six  and  seven  in  the  tenth  conces- 
sion, four  thousand  dollars,  etc.,"  and  in  reality  the  pre- 
mises mentioned  comprised  two  mill  privileges,  but  the 
vendor  insisted  that  only  one  was  embraced  in  this 
agreement,  and  filed  a  bill  to  enforce  the  specific  per- 
formance of. the  contract  according  to  this  construction, 
Avhilst  the  defendant  by  his  answer  insisted  that  both 
were  included  in  his  offer  to  purchase,  the  Court  dis- 
missed tlie  bill.  Per  Blake  Ch. :  "There  has  been  a  plain 
misunderstanding.  The  plaintiff  intended  to  sell  one 
thing,  the  defendant  to  purchase  another  and  an  entirely 
different  thing,  and  that  would  be  in  itself  a  sufficient 
defence  to  the  suit,  for,  to  decree  specific  performance 
under  such  circumstances  would  be  obviously  unjust; 
but  the  case  fails  on  the  grounfl  of  uncertainty  also.  I 
cannot  tell  what  tlie  expression  "Your  mill  privilege  in 
Laxton"  means,  and  the  meaning  of  the  contract  being 
uncertain,  it  cannot  be  specifically  performed. 

In  the  following  case  the  apparent  uncertainty  of 
the  contract  was  obviated  by  the  construction  put  upon 
its  terms  by  the  Court. 

In  the  Grand  Trunk  Ry.  Co.  v.  Canadian  Pacific  Ry. 
Co.,  39  S.C.E.  220,  by  agreement  through  correspon- 
dence, the  former  was  to  tender  for  a  triangular  piece  of 
land,  offered  for  sale  by  the  Ontario  Government,  con- 
taining nineteen  acres,  and  convey  half  to  the  C.P.R. 
company  which  would  not  tender.     The  division  was  to 
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be  made  according  to  a  plan  of  the  block  of  land  with  a 
line  drawn  through  the  centre  from  east  to  west,  the 
O.P.R.  company  to  have  the  northern  half.  The  G.T.R. 
company  acquired  the  land,  but  the  government  reserved 
from  the  grant  two  acres  in  the  northern  half.  In  an 
action  by  the  C.P.R.  company  for  specific  performance 
of  the  agreement,  it  was  held,  affirming  the  judgment  of 
the  Court  of  Appeal,  that  the  C.P.R.  company  was  en- 
titled to  one  half  of  the  land  actually  acquired  by  the 
G.T.R.  company  and  not  only  to  the  balance  of  the  north- 
ern half  as  marked  on  the  plan,  McLennan  and  Duff 
JJ.  dissented.  Per  McLennan  J.  dissenting,  concurred 
in  by  Duff  J. :  "The  contract,  unfortunately,  makes  no 
provision  for  the  case  which  has  occurred  of  the  appel- 
lants failing  to  obtain  all  the  land  bargained  for.  There 
was  no  tenancy  in  common  created  in  the  whole  parcel. 
The  price  to  be  paid  was  one-half  the  price  to  be  paid  for 
the  whole.  If  the  respondents  are  to  receive  so  much  of 
the  north  half  as  was  actually  acquired,  how  is  the  price 
which  they  should  pay  to  be  ascertained?  There  is  no 
evidence  how  the  price  to  be  paid  for  the  whole  Avas 
estimated,  whether  at  so  much  per  acre,  or  how  other- 
wise. I  see  no  way  in  which  the  price  to  be  paid  by  the 
respondents  for  the  only  part  of  the  land  to  which  they 
can  have  any  claim  under  the  contract  can  be  ascer- 
tained. This  difficulty  is  overcome  in  the  judgment 
appealed  from  by  holding  that  the  respondents  are  en- 
titled to  one-half  of  the  land  actually  obtained  by  tlie 
appellants,  and  that  the  price  to  be  paid  is  one-half  of 
the  purchase  money  of  the  whole  with  interest,  and  by 
referring  it  to  the  ^Master  to  make  a  proper  division.  In 
my  humble  opinion,  that  is  not  warranted  by  the  only 
agreement  made  between  the  parties."  Pe7~  Davies  J. :  "I 
think  it  must  be  taken  to  have  been  the  common  inten- 
tion of  the  parties  and  that  it  sufficiently  appears  in  the 
correspondence,  that  whatever  land  was  in  fact  acquired 
was  to  be  divided  equally  between  the  companies,  each 
paying  half  the  purchase  money."  This  was  the  judg- 
ment of  the  majority. 

It  was  held  that  a  reference  to  the  ^Master,  in  case  the 
parties  could  not  agree  upon  a  line  of  division,  was 
unnecessary. 
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In  Bell  y.  Northwood,  3  ]Man.  514,  specific  perform- 
ance was  souglit  of  the  following  agreement. 

"I  hereby  agree  to  sell  yon  1850  shares  in  the  Q'Ap- 
pelle  Valley  F.  Co.'s  stock,  for  the  sum  of  |15,000,  yon  to 
pay  |10,000  to  the  Bank  of  Commerce,  payment  of  the 
|15,000  to  be  made  as  follows :  |5,000  by  endorsed  notes 
at  four  months,  |5,000  by  note  at  one  year's  date ;  |5,000 
by  note  at  two  years'  date  at  seven  per  cent.,  tlie  last 
mentioned  note  to  be  secured  by  a  portion  of  the  stock." 

It  w^as  held  that  this  was  too  indefinite  to  be  en- 
forced, not  shewing  what  particular  shares  were  to  be 
sold,  and  being  uncertain  as  to  the  endorsement  of  the 
notes,  and  not  providing  Avhat  portion  of  the  shares  was 
to  form  security  for  the  notes. 

In  Tarte  v.  CaUoicuy,  2  Man.  289,  it  was  pointed  out 
that  the  certainty  required  in  proceedings  for  specific 
performance  of  a  contract  Avas  greater  than  in  an  action 
for  damages.  Specific  performance  being  an  appeal  to 
the  discretion  of  a  Court,  uncertainty  itself  was  a  good 
answer  to  the  prayer  for  relief. 

In  the  following  case  the  Court  inferred  from  tlic 
Avhole  evidence  a  mutual  intention  suflticiently  clear  to 
be  enforceable. 

In  McLoad  v.  Oiioii,  17  Grant's  Ch.  81,  the  plaintiff, 
having  occasion  to  raise  |3,100  to  pay  the  Church' 
Society  for  a  lot  Avhich  he  had  leased  and  improved  and 
which  was  Avorth  |1,200  cash,  procured  the  defendant  to 
raise  the  money  and  to  pay  it  to  the  Society,  Avhereupon 
the  Church  Society  conveyed  the  land  to  the  plaintiff, 
and  the  plaintiff  couAcyed  it  to  the  defendant.  The 
defendant  in  a  few  days  afterAvard  sold  the  lot  for  |1,200 
cash  to  a  person  Avitli  Avhom  the  plaintiff  had  been  pre- 
viously negotiating.  The  defendant  admitted  that  after 
the  sale  he  intended  to  give  the  plaintiff  the  difference 
less  his  OAvn  expenses  and  |200  for  his  trouble.  There 
AA'as  great  inequality  betAveen  the  parties  and  some  evi- 
dence of  confidence  betAveen  them  and  the  negotiations 
betAveen  the  tAvo  Avere  private.  The  Court  inferred  from 
the  Avliole  evidence  that  the  intention  had  been  expressed 
during  the  negotiations  betAveen  the  plaintiff  and  defen- 
dant and  that  the  plaintiff  had  couA^eyed  on  the  strengtli 
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of  it  and  held  that  it  constituted  an  agreement  which  the 
Court  would  enforce. 

One  Kiunear,  in  1835,  purchased  from  the  defendant 
part  of  lot  number  one,  being  a  portion  of  a  block  of 
land  owned  by  the  latter,  and  tAvo  years  afterwards 
agreed  for  the  purchase  of  fifty  feet  additional  land,  and 
then  erected  his  fences  enclosing  on  the  north  27  feet, 
on  the  west  6  feet,  and  on  the  south  a  quantity  of  land 
which  could  not  now  be  defined,  additional  to  the  original 
purchase.  Of  the  land  so  enclosed,  Kinuear,  and  those 
claiming  under  him,  remained  in  undisputed  possession 
for  about  ten  years,  with  the  knowledge  of  the  defen- 
dant who  acted  as  agent  for  some  years  in  respect  of  this 
property  and  \^'as  constantly  in  the  habit  of  visiting  it 
whilst  the  fences  were  in  the  course  of  erection.  The 
plaintiff,  having  purcliased  this  property  from  Kinnear, 
afterwards  purchased  from  defendant  the  remainder  of 
a  lot  situated  on  the  south  thereof,  whereupon  he  re- 
moved the  southern  fence  that  had  been  erected  by  Kin- 
near,  in  order  to  put  all  the  land  into  one  parcel.  On  a 
plan  of  the  property  made  by  the  defendan-t  a  lane  had 
been  laid  out  on  the  south  of  tlie  original  purchase,  seven- 
teen feet  wide,  and  on  the  west  anotlier  lane  six 
feet  whereof  Avere  comprised  within  the  limits  of  lot 
number  one.  Kinnear's  fences  enclosed  the  six  feet  on 
the  west  and  Avere  supposed  to  have  embraced  the  17 
feet  lane  on  the  south,  which  together  with  the  27  feet 
to  the  north,  made  in  all  fifty  feet.  The  vendor  subse- 
quently sought  to  recover  possession  of  the  strips  of  land 
to  the  north  and  west,  Avhereupon  the  plaintiff  filed  a  bill 
to  restrain  the  action  at  law  and  for  a  conveyance  of  the 
land.  No  place  could  be  assigned  to  the  fifty  feet  unless 
the  twenty-seven  feet  and  six  feet  formed  part  of  it,  and 
it  having  been  established  that  the  purchase  money  for 
the  fifty  feet  had  been  paid,  the  Court  made  the  decree 
as  prayed  Avitli  costs.  HouciiU  v.  Rees,  3  Grant's  Ch. 
527. 

Voreiujiit  to  BtiiJd  House. 

In  Rohcrtsoih  v.  Fditcrson,  10  Ont.  Rep.  267,  there 
was  an  agreement  for  the  sale  of  land  from  Robertson 
to   Patterson,   Avith   tlie   terms :    "Price,   one   thousand 
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dollars,  two  hundred  dollars  cash  and  balance  in  five 
yearly  payments,  interest  at  the  rate  of  seven  per  cent. 
and  covenant  of  Patterson  to  build  a  house  worth  not 
less  than  four  thousand  dollars,   to  be  commenced  in 
year  from  date  and  finally   completed   in   two  years." 
The  two  hundred  dollars  was  paid  down  and  Robert- 
son's solicitor  prepared  and  tendered  the  deed,  in  which 
was  inserted  a  covenant  to  build  and  a  mortgage  to  Patter- 
son for  execution.     Patterson  refused  to  execute  them 
and  an  action  was  brought  for  specific  performance, 
which  was  resisted  on  the  ground  that  the  covenant  to 
build  was  too  vague  and  would  not  be  enforced  by  the 
*   Court,  but  the  contention  was  not  sustained.    Proudfoot 
J.  referred  to  Waterman  on  specific  performance,  citing 
the  case  of  Wells  v.  l\[a.rireU,  32  Beavan  408,  as  marking 
the  distinction  between  a  contract  to  build  a  house  and 
a  contract  of  sale  A^ith  a  stipulation  to  erect  a  building 
or  do  certain  work.    "If  the  present  case  were  a  simple 
agreement  to  build  a  house  of  certain  value,  that  author- 
ity would  shew  that  it  might  be  enforced,  but  that  is  not 
precisely  the  case  liere.    The  plaintiff  seeks  performance 
of  the  defendant's  agreement  to  give  a  covenant  to  build 
of  a  certain  value  within  a  specified  time,  and  to  this  I 
think  him  clearly  entitled.     The  size,  the  plan,  and  the 
material  are  probably  in  the  discretion  of  the  defendant. 
The  case  of  AYood  v.  mcock,  50  L.T.N.S.  251,  which  was 
much  relied  on  by  the  defendant  appears  to  me  to  de- 
cide nothing  contrary  to  what  I  propose  to  do.     Bacon 
V.-C.  held  that  the  agreement  to  build  houses  was  not  a 
concluded  one,  but  merely  preliminary  to  sometliing  to 
be  agreed  upon  at  a  future  time,  the  plaintiff  stating 
when  examined,  that  he  had  plans  when  the  agreement 
was  prepared,  but  tlie  defendant  objected  to  them,  and  it 
was  then  agreed  that  plans  which  should  make  clear  the 
agreement  should  afterwards  be  prepared ;  and  there  was 
no  agreement,  as  here,  to  build  of  a  certain  value." 

j\Iere  Recital  of  IV/.sft  no  Part  of  C'oiiti-act. 

The  owner  of  land  promised  the  father  of  the  plain- 
tiff that  if  he  would  marry  his  daughter,  he  A\-ould  give 
him  fifty  acres  of  land  and  after  the  marriage  he  did 
execute  a  bond  for  a  conveyance  thereof,  ret'iting  the 
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payment  of  three  liundred  dollars  as  the  consideration 
therefor.  The  bond  also  contained  a  recital  that  the 
obligor,  the  father,  desired  that  the  land  should  go  to  the 
male  issue  of  his  daughter  and  her  husband.  The  obligee 
having  died,  a  suit  to  compel  the  specific  performance  of 
the  agreement  was  filed  by  his  infant  heiress  to  which 
the  obligor  pleaded  want  of  consideration  and  also 
denial  of  having  executed  the  bond.  At  the  hearing, 
Blake  V.-C.  refused  to  allow  a  supplemental  answer  to 
be  filed  setting  up  a  defence  as  to  the  estate  agreed  to 
be  conveyed,  and,  being  of  opinion  that  there  was  ade- 
quate consideration,  made  a  decree  for  specific  perform- 
ance of  the  agreement  with  costs,  which,  on  rehearing, 
was  affirmed  Avith  costs.  He  held  as  to  the  recital  that 
the  obligor  desired  the  property  to  go  to  the  male  issue 
of  the  marriage,  that,  taking  the  whole  instrument  to- 
gether, the  agTeement  was  for  the  conveyance  in  fee 
simple  and  that  the  wish  expressed  by  the  obligor  as  to 
its  ultimate  destination  did  not  qualify  or  modify  the 
agreement.    Boyd  v.  Shouldice.  22  Grant's  Ch.  1. 

Fiilsa  Demonstrntio. 

In  Foster  v.  Anderson,  16  O.L.E.  565,  among  the 
words  of  description  of  the  parcel  of  land  agreed  to 
be  sold,  the  contract  contained  the  words,  "being  the 
premises  known  as  number  twenty-two  Ann  Street."  The 
correct  number  was  twenty-four.  There  was  no  number 
twenty-tAvo,  and  the  defendant  owned  no  other  property 
in  Ann  Street.  It  was  held  that,  there  being  a  description 
which  identified  the  parcel  without  the  aid  of  the  street 
number,  the  words  quoted  might  be  rejected  as  surplu- 
age,  and  there  remained  sufficient,  with  parol  evidence, 
to  satisfy  the  Statute  of  Frauds.    Osier  J.A.  dubitante. 
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CHAPTER  V. 

WANT   OF   FAIRNESS    IN   THE   CONTRACT. 

§  387.  There  are  many  instances  in  which,  though  Nature 
there  is  nothing  that  actually  amounts  to  fraud,  there  fairness 
is  nevertheless  a  want  of  that  equality  ^  and  fairness  in  ^^^^^^^  • 
the  contract  which,  as  we  have  seen,  are  essential  in 
order    that  the   Court   may  exercise  its  extraordinary 
jurisdiction  in  specific  performance.     In  cases  of  fraud  ^ 
the  Court  will  not  only  not  perform  a  contract,  but  will 
rescind  it ;  but  there  are  many  cases  in  which  the  Court 
in  the  exercise  of  the  jurisdiction  in  specific  performance 
will  stand  still,  and  interfere  neither  for  the  one  purpose 
nor  for  the  other.  ^ 

§  388.  The  unfairness  in  question  may  be  either  in  Unfair- 
the  terms  of  the  contract  itself,  or  it  may  be  in  matters  the  terms 
extrinsic   and   the   circumstances  under  which   it  was  extrinsic 
made :  with  regard  to  the  latter,  parol  evidence  is  of  ^^''^^^s- 
course  admissible.* 

§  389.  The  fairness  of  the  contract,  like  all  its  other  when  as- 
qualities,  must  be  judged  of  at  the  time  it  is  entered 
into,   or  at  least  when  the  contract  becomes  absolute, 
and  not  by  subsequent  events  : '  for  the  fact  that  events, 

'  As  to  the  equaHty  which  natural  Willan,  16  Ves.  83.    See  Savage  v. 

justice  requires  to  find  place  in  con-  Taylor,  Forr.  234 ;  Twining  v.  Mor- 

tracts  see  Grotius,  De  Jure  Belli  ac  rice,  2   Bro.  0.   0.  326;    Savage  v. 

Pads,  lib.  ii.  cap.  12,  sect.  8  et  seq.  Brocksopp,  18  Ves.  336 ;   Davis  v. 

2  The  jurisdiction  to  rescind   is,  ^Symom*,  1  Cox,  at  p.  406 ;  Bedshaw 

of  course,  not  confined  to  cases  of  v.  Governor  and  Co.  of  the  Bedford 

actual  fraud.    See  per  James  L.J.  Level,  1  Eden,  346. 

in  Torrance  v.  Bolton,  L.  R.  8  Oh.  *  Bavis  v.  Symonds,  1  Cox,  402. 

at  p.  124.  6  gQ   as   to   hardship :    see  infra, 

^  Per  Lord  Eldon  in    Willan  v.  §  418. 
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uncertain  at  the  time  of  the  contract,  may  afterwards 
happen  in  a  manner  contrary  to  the  expectation  of  one 
or  both  of  the  parties,  is  no  reason  for  holding  the 
contract  to  have  been  unfair.  "  The  period,"  said  the 
Irish  Lord  Chancellor  Manners,  "at  which  the  Court 
is  to  examine  the  agreement  between  the  parties  is  the 
time  when  they  contracted."  ^ 
Where  §  390.  In  the  case,  however,  of  contracts  to  sell  at 

condition  ^  pricc  to  be  fixed  or  any  other  condition  to  be  per- 
formed^'^"  formed  before  they  become  absolute,  it  may  be  urged 
that  the  time  when  the  contract  becomes  absolute,  and 
not  the  date  of  its  signature,  is  the  time  to  judge  of  its 
fairness.  Unfairness  in  the  valuation  is  certainly  an 
objection. 
Compro-  §  391.  The  principle  of  judging  of  the  fairness  of  a 
family  Contract  at  its  date  applies  to  compromises  and  settle- 
ments, ments  of  family  and  other  questions.  "  Where  parties, 
whose  rights  are  questionable,  have  equal  knowledge  of 
facts,  and  equal  means  of  ascertaining  what  their  rights 
really  are,  and  they  fairly  endeavour  to  settle  their 
respective  rights  amongst  themselves,  every  Court  must 
feel  disposed  to  support  the  conclusions  or  agreements 
to  which  they  may  fairly  come  at  the  time,^  and  that 
notwithstanding  the  subsequent  discovery  of  some 
common  error  "^  or  a  subsequent  judicial  decision 
showing  the  rights  of  the  parties  to  have  been  difi"erent 
from  what  they  supposed,  or  that  one  party  had  nothing 
to  give  up.*  And  the  uncertainty  which  may  render  a 
compromise  fair,  and  therefore  binding,  may  be  either 
in  some  future  and  uncertain  event,  or  the  future 
ascertainment  of  some  event  past  and  therefore  in 
itself  certain,    as,   for   instance,   whether    a    son   was 

>  In  Bevell  v.  Hussey,  2  Ball   &  ^  p^j.    Lq,.^    Langdale    M.E.    in 

B.  288.    See  infra,  §  418.  Pickering  v.  Pickering,  2  Bear.  56 ; 

2  Cf.  per  Turner  L.J.  in  Willimis  j,^^^^  ^_  ^^^^j   ^  C^^_  j^  qj^_  g^_ 
7.  Williams,  L.  R.  2  Ch.  at  p.  304 ; 

Buckndl  v.  Bucknell,  7   Ir.  Ch.  K.  *  Lawton  v.    Campion,  18   Beav. 

130.  87. 
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legitimate  or  not,'  or  whether  an  uncle  had  made  a  par- 
ticular will  or  not.^ 

§  392.  The  principle  just  stated  is  perhaps  most  fre-  Contracts 
quently  illustrated  by  cases  of  family  arrangement  or  oontm- 
of  compromise ;  but  it  is  applicable  to  contracts  of  s™°^^^' 
whatsoever  nature.  The  case  of  Parker  v.  Palmer,^  P«'i''ker\. 
which  came  before  the  Court  in  the  fourteenth  year  of 
Charles  II.,  illustrates  this.  Parkei',  as  it  appears,  had, 
during  the  Commonwealth,  sold  a  lease  which  he  had 
from  a  dean  and  chapter  for  three  lives,  to  Palmer,  the 
price  agreed  on  being  4,320/.  Subsequently  the  pur- 
chaser agreed  with  the  vendor  that,  if  he  would  abate 
him  42  OZ.,  he  would  reconvey  the  lease  whenever  the 
King  and  dean  and  chapter  were  restored :  the  abate- 
ment was  made  :  the  King  and  Church  were  restored  : 
and  thereupon  the  vendor  sued  for  a  reconveyance, 
which  was  accordingly  decreed  by  the  then  Master  of 
the  EoUs,  and  affirmed  by  Lord  Clarendon  and  Sir 
Orlando  Bridgeman.  Again,  where  a  man  agreed  to  other 
sell  for  20)1.  an  allotment  thereafter  to  be  made  to  him 
under  an  inclosure,  and  it  turned  out  to  be  worth  200/., 
he  was  nevertheless  compelled  to  perform  his  contract :  * 
and  so  in  a  case  before  Leach  V.C,  where  he  maintained 
a  contract  entered  into  without  any  fraud  or  conceal- 
ment, by  which  one  partner  agreed  with  the  retiring 
partner  to  give  him  2,000/.  for  the  concern,  though 
they  knew  the  partnership  to  be  insolvent,  his  Honour 
said,  "  Suppose  the  case  of  a  trade  attended  with  great 
risk,  one  partner  despairing,  the  other  confident  and 
willing  to  buy  the  share  of  his  partner,  and  give  him 
2,000/.  for  it;  on  what  possible  ground  could  this  con- 
tract be  invalidated  1  "  ^  The  cases  in  which  the  thing 
sold  is  described  in  general   terms, — as,   for  example, 

'  StapiltoH  V.  Stapilton,  1  Atk.  2.  *  Anon,  before  Jekyll  M.R.  cited 

„_.  „  „„ in  Oooth  V.  Jackson,  6  A''es.  24. 

Heap  y.  Tonge,  9  Ha.  90.  ,  ^^  ^^^^  j,^j^^^  ^  ^j^^_  ^^  p. 

3  1  Cas.  in  Ch.  42.  355. 
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a  manor, — and  the  extent  and  value  of  it  are  at  the 
time  uncertain/  and  also  the  cases  in  which  the  vendor 
only  sells  such  interest  in  the  property  as  he  has,  where 
that  which  is  sold  turns  out  difierently  from  the  pur- 
chaser's expectations,  are  analogous  to  those  before 
stated.^ 
The  con-       §  393.  But  in  order  to  bring  a  contract  within  this 

tingenoy  .       .    ,  ,  .  i  i  •  r 

must  be  principle,  the  uncertainty  as  to  the  subject-matter  or 
such^to  *^6  contract  must  at  the  time  of  the  contract  have  been 
parties.  *  ^^^^  "^^^  ^'^  \>o\h  parties,  either  from  the  nature  of 
things  or  from  the  state  of  knowledge  of  both  parties. 
A  contract  entered  into  by  one  party  who  knows  that 
the  subject-matter  of  the  contract  does  not  exist  with 
another  who  does  not  know,  will  not,  it  seems,  be 
executed  by  the  Court,  though  its  terms  may  be  such 
as  to  put  the  ignorant  party  on  his  guard,  and  to  throw 
the  uncertainty  on  him.  In  one  case,  the  particulars 
described  the  subject  of  the  sale  as  the  interest,  if  any, 
of  Francis  Norton  in  certain  stock  and  also  in  a  lease, 
and  stated  that  there  was  a  lien  of  lOOZ.  on  the  lease, 
and  the  conditions  provided  that  even  if  it  should 
appear  that  Francis  Norton  had  no  interest  in  the  pre- 
mises, the  purchaser  should  have  no  remedy  against  the 
vendor  to  compel  him  to  refund  ;  in  consequence  of  the 
state  of  certain  partnership  accounts  which  was  known 
to  the  vendor,  but  which  the  purchaser  had  no  means 
of  ascertaining,  the  interest  sold  was  of  no  value  what- 
soever, and  was  in  fact  only  exposed  to  sale  for  the 
purpose  of  enabling  certain  proceedings  to  be  taken 
against  the  separate  estate  of  Francis  Norton  :  the 
vendor  made  no  representations  as  to  the  value,  but 
received  from  the  purchaser  150/.  as  the  purchase- 
money  :  Lord  Hatherley  (then  Wood  V.C.)  set  aside 
the  sale  at  the  suit  of  the  purchaser,  with  costs  against 
the  vendor,    on   the   ground  that   the   purchaser  was 

1  Baxendale   v.   Seale,   19    Beav.  ^  See  infra,  §  1323. 

601. 
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buying  what  might  be  worth  nothing,  while  the  vendor 
was  selling  what  was  worth  nothing.^ 

§  394.  Further,   the  principle   in   question   will  not  The  oon- 
apply   where,   though  the  terms  of  the  contract  may  mult  have 
express    an    uncertainty,    that    uncertainty    was    notder"tood 
understood  by  the  parties  to  comprise  the  event  which  the^oon™ 
actually  happens.     Thus  where  A.  contracted  with  B.  t'^^'^*- 
for  the  sale  of  a  manor,  and  stipulated  that  he  should 
not  be  obliged  to  define  its  boundary,  and,  the  manor 
turning  out  to  comprise  a  valuable  property  not  before 
known  to  either  party  to  be  part  of  it,  the  purchaser, 
who  had  previously  sought  to  repudiate  the  contract, 
filed  his  bill  for  performance.  Lord  Romilly  M.E.,  on 
consideration  of  the  evidence,  came  to  the  conclusion 
that   neither   party   intended   to    sell    or   buy  a    mere 
doubtful    matter,  and  that   both  parties   at   the  time 
of  the  contract   believed  that   it  included   something 
difierent   from  what   would   then   be  conveyed  to  the 
plaintiff,  if  the  conveyance  were  to  be  executed  as  he 
claimed   it,   and   accordingly   dismissed    the   bill,   but 
without  costs. ^ 

§  395.  In   another   case   there    was    a    farm   which  Davis  v. 

1  .       T  TIT!  Shepherd. 

appears  to  have  contamed  181  acres,  and  had  coal 
under  it,  which  was  known  or  believed  to  be  traversed 
by  a  fault :  the  owners  agreed  to  demise  to  A.  the 
minerals  under  a  portion  of  the  farm  which  lay  to  the 
eastward  of  an  upthrow  fault  to  the  east :  the  quantity 
was  described  as  supposed  to  be  98  acres  or  there- 
abouts. There  were  to  be  a  rent  certain  and  royalties 
on  the  coal  raised.  It  turned  out  that  the  fault  left 
173  instead  of  98  acres  to  the  east  of  it.  The  Court 
of  Appeal  in  Chancery  thought  it  clear  that  of  such 
a  contract  specific  performance  could  not  have  been 
granted  at  the  suit  of  the  lessee.^ 

»  Smith  y.  Harrison,  26  L.  J.  Ch.      601. 
412 ;  5  W.  R.  408.  '  Davis  v.  Shepherd,  L.  E.  1  Ch. 

2  Baxendale  v.   Seale,   19    Beav.      410. 
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Contracts      §  396.  In  contracts  to  sell  at  a  price  to  be  fixed  by 
aprioe^o  ^   third   person,    the   Court   would  no   doubt  consider 
e  fixed.    ^]^g  unfairness  of  the  valuer's  conduct  as  a  bar  to  the 
right  to  specific  performance.     So  in  one  case,  where 
the  Court  came  to  the  conclusion  that  it  was  doubtful 
whether   the   valuation   had   been    made   with   a   due 
attention   to    accuracy,    Lord    Eldon    refused    specific 
performance  of  the  contract  to  sell.^ 
Amount        §  397.  In  another  case,  where  the  amount   of  rent 
be  fixed,    to  be  paid  was  referred  to  arbitrators  and  an  umpire, 
one  of  the  arbitrators  so  far  misconducted  himself  as 
to  rest  his  decision,  not  on  his  own  judgment,  but  on 
the  will  of  one  of  the  parties  interested,  and  the  umpire 
proceeded  on  the  footing  of  an  outlay  of  money  by  the 
tenant  for  which  the  contract  contained  no  stipulation, 
the  House  of  Lords  reversed  a  decree  for  specific  per- 
formance pronounced  by  the  Irish  Court  of  Chancery.^ 
Eads  V.         §  398.  In  another  case,  where  the  referees  consulted 
the  umpire  and  made  their  award  as  to  the  value  of 
coal   upon   his  estimate,    though    one  at   least  of   the 
referees  thought  it  wrong,  this  circumstance  was  held 
fatal  to  the  valuation  and  the  suit.^     Other  objections 
were  discussed,  and  it  was  held  that  the  objections  (i.) 
that  the  valuers  did  not  examine  witnesses,   and  (ii.) 
that  one  of  the  valuers  did  not  go  down  the  mine,  but 
acted  on  the  report  of  his  grandson,  were  not  sustain- 
able ;  but  another  objection,  that  the  valuers  did  not 
sign  their  award  together,  was  held  entitled  to  much 
weight  though  not  determined  to  be  valid.     This  case 
is  a   very  instructive  one  as  to  the  duty  of  referees 
or  valuers. 
Fairness        §  399.  In  judging  of  the  fairness  of  a  contract,  the 
roimding  Court  will  look  uot  merely  at  the  terms  of  the  con- 
stan^s     tract  itself,  but  at  all  the  surrounding  circumstances, 

'  Emery  v.    Wase,   8    Ves.    505.  ^  Chichester  v.   Mclntire,   4   Bli. 

N  S  78 
Distinguish    Collier    v.    Mason,  25  ',   '„   ,'        tt^.,,.  i  tv    ^    -«r 

°  '  '  Eads  V.  Williams,  4  De  G.  M. 

Beav.  200.  &  Q.  674. 
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— such  as  intimidation  and  duress  of  the  defendant/ 
the  mental  incapacity  of  the  parties,  though  falling 
short  of  insanity,^  their  age  or  poverty,  the  manner  in 
which  the  contract  was  executed,  the  circumstances 
that  the  parties  were  acting  without  a  solicitor,  that 
the  property  was  reversionary,  or  that  the  price  was 
not  the  full  value.^ 

§  400.  Therefore,   whenever   there   are  evidences   of  Court 
distress   in   the   party   against   whom    performance   is  act  where 
sought,*  or  he  is  an  illiterate  person,  or  whenever  there  sJanc™ 
are  any  circumstances  of  surprise,  or  want  of  advice,^  pTcious 
or  anything  which  seems  to  import  that  there  was  not 
a  full,  entire,  and  intelligent  consent  to  the  contract,* 
the   Court  is   extremely  cautious   in  carrying   it   into 
effect.     Still,  it  is  not  the  doctrine  of  the  Court  that  a 
man  cannot  contract  without  his  solicitor  at  his  elbow,' 
or  that  a  man  in  insolvent  circumstances,  or  in  prison, 
is  disabled  from  selling  his  estate  :  and  if  a  contract 
made  under  such  circumstances  will  bear  the  careful 
examination  of  the  Court  and  the  full  light  of  day,  it 
will  be  specifically  enforced.^ 

§  401.  It  is  enough,   generally  speaking,    to  induce  luten- 
the    Court   to  refuse  performance,   that  there  are  any  uXk- 
circumstances  about  the  making  of  the  contract  which  necessary 
render  it  not  fair  and  honest  to  call  for  its  execution ;  ^"J^g^ 

'  Dewar  v.  Elliott,  2  L.   J.   Ch.  527;  Eelsham  v.  Langley,   1    Y.  & 

(0.  S.)  178.  C.  0.  C.  175. 

2  Clarhson  v.  Hanway,  2  P.  Wms.  °  The  nature  of  the  proper  con- 
203 ;  Gartside  v.  Isherwood,  1  Bro.  sent  to  a  contract  seems  not  in- 
C:  0.558;  Bridgman  v.  Green,  correctly  expressed  in  the  following 
Wilm.  Not.  58,  61.  See  supra,  extract:  "Consensus  debet  esse  (1) 
8  274.  verus  seu  internus  et  mutuus  ;    (2) 

3  Bell  y.  Howard,  9   Mod.   302;  ^^^^^o.^ifo  extemo  expressus;  (3) 


liber  et  plene  deliberatus ;  (4)  serius, 
cum  animo  se  obligandi."  Mariani 
Examen,  §  278. 

'  Lightfoot  V.  Heron,  3  Y.  &  C. 
*  Kerneys  v.  Hansard,  Coop.  125 ;      ^^  ggg  .  Haberdashers^  Go.  v.  Isaac, 


Martin  v.  Mitchell,  2  J.  &  W.  413, 
423 ;  Stanley  v.  Bobinson,  1  E.  &  M. 
527. 


Johnson  Y.  Nott,  1  Vern.  271.  g  j^^_  jj_  g_  g^^  ^-^^^^  y  (..), 

*  Stanley  v.  Bobinson,  1  R.  &  M.  *  Brinkley  v.  Hann,  Dru.  175. 
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it  is  not  needful  that  there  was  any  intentional  un- 
fairness or  dishonesty  at  the  time.^     A  leading  case  on 

\^Mon-^  this  subject  is  Twining  v.  Morrice,''  where  the  bill  was 
by  a  purchaser  against  a  vendor :  at  the  sale,  which 
was  by  auction,  the  solicitor,  who  was  known  to  be 
the  agent  of  the  vendor,  had  made  some  biddings  for 
the  plaintiff,  which  from  his  known  relationship  to  the 
vendor  were  thought  to  be  the  biddings  of  a  puffer, 
and  so  damped  the  sale :  the  act  was  done  in  inad- 
vertence by  the  solicitor ;  but  as  it  was  done  at  the 
plaintiff's  instance,  specific  performance  was  refused 
by  Lord  Kenyon  M.E. 

Misstate-       K  402.  Unfairness  arising  from  misstatements  is  con- 

ments.  _   "^  " 

sidered   under    the    head   of    Misrepresentation :  ^   and 

cases  relating  to  the  silence  or  suppression  of  a  fact  by 

one  party  are  considered   in    the   chapter  on    Fraud.* 

Silence  or  gy^;  j^  sccms  possible  that  there  may  be  cases  where 

suppressio     _  '-  •' 

veri.  silence  is  not  fraudulent,  but  yet  creates  such  a  case  of 
hardship  as  prevents  the  interference  of  the  Court  in 
specific  performance.  On  this  ground  was  put  a  case 
where  a  lessee  obtained  the  renewal  of  a  lease  on  the 
surrender  of  an  old  one,  knowing  and  suppressing  the 
fact,  which  was  unknown  to  the  lessor,  that  the  person 
on  whose  life  the  old  lease  depended  was  in  extremis, 
and  the  Court  declined  to  aid  the  lessee.  °  And  in  a 
case  before  Lord  Cranworth,  where  the  same  solicitor 
acted  for  both  parties,  but  did  not  disclose  to  both 
parties  the  whole  nature  of  the  dealing,  or  place  his 
principals  at  arm's  length  in  the  transaction,  the  Court 
refused  to  enforce  specific  performance  at  the  suit  of 
the  purchaser.  ° 

intoxica-  s  403.  On  the  ground  of  want  of  fairness,  the 
Court  will  not  assist  one  party  to  a  contract  specifically 

1  Mortloch  V.  Buller,  10  Ves.  292,  5  Ellard  v.  Lord  Llandoff,  1  Ball 
305.  &  B.  241. 

2  2  Bro.  C.  C.  326. 

3  jjiffa  §  650.  ^  Sesse  v.  Briant,  6  De  G.  M.  & 

4  Part  III.  ch.  xiv.  §  701.  G.  623. 
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to  enforce  it  against  the  other,  who  at  the  time  of 
entering  into  it  was  in  a  state  of  intoxication,  and  that 
even  in  the  absence  of  any  unfair  advantage  taken  of 
his  situation  which  would  induce  the  Court  to  rescind 
the  contract.^  But  the  naere  fact  that  some  glasses  of 
liquor  had  been  drunk  before  the  signing  of  the  con- 
tract will  not  avoid  it,  if  there  be  nothing  to  show  that 
the  defendant  acted  without  a  full  understanding  of 
what  he  was  doing.^  In  one  case  Stuart  V.C.  refused 
to  allow  a  third  party,  who,  having  got  a  subsequent 
transfer  of  the  property,  was  the  substantial  defendant, 
to  avail  himself  of  this  defence.^ 

§  404.  One  kind  of  that  unfairness  which  stays  the  Contract 
interference  of  the  Court  arises  where  the  enforcement  to  third 
of  the  contract  would  be   injurious  to  third  persons,  p^"^^™^- 
Therefore  where  an  estate  was  settled  in  strict  settle- 
ment, giving  to  the  settlor  a  life  estate  and  an  ultimate 
remainder,  and  the  tenant  for  life  entered  into  a  con- 
tract for  the  sale  of  the  fee,  the  Court  refused  to  allow 
the  purchaser  to  take  the  interest  of  the  tenant  for  life 
with  compensation,  on  the  ground  that    a    father  and 
a  stranger  would  be  likely  to  use  an  estate  without 
impeachment  of   waste  in    a  different   way,    and    that 
therefore  the  sale  might  prejudice  the  interests  of  the 
persons  in  remainder.* 

§  405.  Again,  where  bankers,  after  a  customer  had  Secret 
commenced   liquidation    proceedings,    secretly   took   a  tee. 
guarantee  from  his  brother  that  the  bank's  loss  should 
not  exceed  2,000/.,  and  thereupon  forbore  to  take  pro- 
ceedings against  the  customer  or  to  prove  against  his 

1   Ooohe  V.  Glayworth,  18  Yes.  12 ;      voidable.    Matthews  v.  Baxter,  L.  E. 
Nagle  v.  Baylor,  3  Dr.  &  Wan  60.      8  Ex.  132. 

Distinguish    Shaw  v.    Thaclcray,    1  ^  Lightfoot  v.  Heron,  3  Y.  &  C. 
Sm.  &  Gr.  at  p.  539.     In  Butler  v.  -g     p-o^ 
Mulrihill,  1  Bli.  137,  a  contract  ob- 
tained by  fraud  from  an  intoxicated  '  ^^"''■"  ^-  Thaekray,  1  Sm.  &  0. 
party  was  set   aside.     The  contract  '■ 
of  a  drunken  man  is  not  void,  but  *  Thomas  v.  Bering,  1  Ke.  729. 
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estate,  the  Court,  on  the  ground  that  this  arrangement 
tended  to  give  the  bankers  an  undue  advantage  over 
the  other  creditors,  dismissed  a  bill  filed  by  the  bankers 
to  enforce  specific  performance  of  the  guarantee/ 
Sale  by  a       §  406.  Formerly  the   Act   27    Eliz.   c.    4,  in    efi'ect 
settlor,     enabled  a  voluntary  settlor  of  land  to  defeat  the  settle- 
ment by  means  of  a  subsequent  conveyance  to  a  pur- 
chaser  for    value.      If,    however,   a   voluntary    settlor 
entered  into  a  contract  to  sell  the  estate  and  brought 
an  action  to    carry    the    contract   into    execution,   the 
Court  would  not  assist  him  thus  to  override  the  settle- 
ment and  prejudice  the  interests  of  the  persons  claim- 
ing under  it ;  ^    unless  the  purchaser  was  willing  to 
complete  on  having    a   good   title    shown.^     Now,  by 
virtue  of  the  provisions  of  the  Voluntary  Conveyances 
Act,  1893  (56  &  57  Vict.  c.  21),  a  voluntary  convey- 
ance of  land,  if  in  fact  made  bond  fide  and  without  any 
fraudulent  intent,   is  not  liable   to  be    defeated  under 
any  of  the  provisions  of  the  above  Act  of  Elizabeth. 
Contracts       §  407.  The    Court    will    not    generally    exercise   its 
tatinga     extraordinary  power  in  compelling  a  specific  perform- 
trust!  °    ance,   where   to  do  so  would  necessitate    a  breach    of 
trust -or  of  a    prior  contract  with  a  third  person,*  or 
would  compel  a  person  to  do  what  he  is  not  lawfully 

'  McKewan  v.  Sanderson,  L.  R.  deter  purchasers  from  being  willing 

20  Eq.  65.     Cf.  De  Cordova  v.  Be  to  complete.     It  was  held  in  a  com- 

Cordova,  4  App.  C.  692.  paratively  recent  case  that  the  mere 

2  Johnson  v.  Legard,  T.  &  E.  281 ;  fact  that  one  link  in  the  title  was  a 
Smith  V.  Garland,  2  Mer.  123 ;  voluntary  conveyance  to  a  person 
Glarhe  v.  Willott,  L.  E.  7  Ex.  313.  under  whom  the  vendor  claimed  by 
Be  Sriggs  and  Spicer,  [1891]  2  Ch.  purchase  for  value  was  not  enough 
127,  was  overi-uled  by  the  decision  to  justify  the  purchaser  in  repudiat- 
of  the  C.  A.  in  Se  Carter  and  ing  the  contract.  Noyes  v.  Paterson, 
Kenderdine's  Contract,  [1897]  1  Oh.  [1894]  3  Ch.  267. 

776.  *  Willmott  v.  Barler,  15  Cli.  D. 

3  Peter  v.  Nicolls,  L.  E.  11  Eq.  96,  107.  Cf.  Mulholland  v.  Mayor 
391.  But  the  difSculty  of  being  of  Belfast,  9  Jr.  Ch.  E.  204,  215 ; 
quite  sure  that  the  settlement  had  and  Manchester  Ship  Canal  Co.  v. 
not  been  made  good  by  some  ex  Manchester  Bacecourse  Co.,  [1900]  2 
post  facto  matter  was  calculated  to  Oh.  at  p.  367  ;  [1901]  2  Ch.  at  p.  50. 
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competent  to  do,  even  though  at  the  time  of  contract 
the  act  might  have  been  lawful/ — partly,  as  it  seems, 
on  the  ground  of  the  unfairness  and  illegal  taint  of  such 
a  contract  in  itself,  and  partly  of  the  hardship  to  which 
it  would  expose  the  person  forced  to  execute  it.  The 
plaintiff  "''  must  also,"  said  Lord  Eedesdale,  "  show  that, 
in  seeking  the  performance,  he  does  not  call  upon  the 
other  party  to  do  an  act  which  he  is  not  lawfully  com- 
petent to  do  ;  for,  if  he  does,  a  consequence  is  pro- 
duced that  quite  passes  by  the  object  of  the  Court  in 
exercising  the  jurisdiction,  which  is  to  do  more  complete 
justice."  ^ 

§  408.  Therefore,  where  trustees  entered  into  a  bind-  instances. 
ing  contract  for  a  sale  under  a  power,  but  one  so 
disadvantageous  as  to  be  a  breach  of  trust,  the  Court 
would  not  specifically  perform  the  contract ;  ^  and  so, 
again,  where  trustees  for  sale  for  the  benefit  of  creditors 
made  a  sale  by  auction,  under  circumstances  of  im- 
providence and  likely  to  prejudice  the  owner  of  the 
estate,  for  the  sake  of  immediately  realizing  money  to 
pay  his  creditors,  the  Court  pursued  the  same  course.* 
And  where,  on  the  sale  of  trust  property,  it  was  agreed 
that  the  purchaser  should  out  of  the  purchase-money 
retain  a  private  debt  due  to  him  from  the  trustee,  a 
demurrer  to  a  bill  by  the  trustee  was  allowed.^  Again, 
where  trustees  entered  into  a  contract  for  a  lease  which 

1  Mayor  of  New  Windsor  v.  to  issue  debentures),  [1910]  1  Oh. 
Stovell,  27  Ch.  D.  665.  354, 371;  [1910]  2  Ch.  502;  103L.T.4. 

2  Harnett  v.  Yielding,  2  Sch.  &  ^  Mortloch  v.  Buller,  10  Ves.  292. 
Lef.  553.  See  Byrne  v.  Acton,  1  Accordingly,  Bridger  v.  Bice,  1  J. 
Bro.  P.  C.  186;  Tolson  v.  Sheard,  &  W.  74;  Wood  v.  Bichardson,  4 
5  Ch.  D.  19 ;  Oceanic  Steam  Navi-  Beay.  174 ;  Maw  v.  Topham,  19 
gation  Co.  v.  Sutheriury,  16  Ch.  D.  Beav.  576.  See  also  Sill  v.  Buckley, 
236 ;  Mansfield  v.  Ohilderhouse,  4  17  Ves.  394 ;  Neale  v.  Mackenzie,  1 
Ch.  D.  82 ;  and  Delves  v.  Gray  (re-  Ke.  474 ;  Bede  v.  OaJces,  4  De  G.  J. 
purchase  by  one  of  two  trustees  for  &  S.  505 ;  Dunn  v.  Flood,  25  Ch.  D. 
sale),   [1902]  2   Ch.   606,  611 ;  51  629,  affirmed  28  Ch.  D.  586. 

W.  R.  56 ;  87  L.  T.  425  ;  and  cf.  «  Ord  v.  Noel,  5  Mad.  438. 

British    South  African   Co.  v.  De         ^  Thompson  v.  Blackstone,  6  Beav. 
Beers  Consolidated  Mines  (contract      470. 
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Tliorn. 


was  in  excess  of  their  power ; '  and,  again,  where  they 
entered  into  a  covenant  for  renewal  which  was  ultra 
vires ;  the  Court  on  this  ground,  in  both  cases,  refused 
specific  performance.^ 
Where  §  409.  Where   trustees   for   sale   misrepresented  the 

condition        i  />     i  i  t  i      n      i 

for  com-  value  01  the  property,  when  they  had  the  means  m 
pensa  ion.  ^j^g-j,  pQ^gj.  ^f  stating  it  correctly,  and  the  conditions 
of  sale  stipulated  for  compensation  on  either  side  ;  one 
of  the  grounds  on  which  the  House  of  Lords  reversed  a 
decree  for  compensation  was,  that  the  Court  would  not 
give  effect  to  a  condition  which  would  injure  the  cestuis 
que  trust,  by  reason  of  the  neglect  of  the  trustees  in 
making  the  misdescription  which  was  the  ground  for 
compensation.^ 

§  410.  In  another  case,  the  Court  refused  perform- 
ance of  a  contract  for  the  sale  of  leaseholds  by  one  of 
two  executors,  on  the  ground  that,  under  the  circum- 
stances of  the  case,  it  would  be  an  injury  to  the  cestuis 
que  trust,  and  expose  the  executor  to  extraordinary  risk 
from  them,  and  that  either  of  these  grounds  was  sufficient 
to  stay  the  interference  of  the  Court.* 
The  ob-         §  411.  But  whcre  trustees,  who  had  without  authority 
precluded  granted  leases,  put  up  the  property  for  sale  under  con- 
conditions  ditions  which  expressly  provided  that  no  objection  should 
°  ^^  ®'      be  made  in  respect  of  such  leases,  and  that  the  purchaser 
should  take  subject  to  such  interests   as   the   tenants 
might  be  entitled  to  thereunder,   the  Court  held  the 

'  Harnett  v.  Yielding,  2  Sch.  &  Wood  V.O.),  affirmed  7  De  G.  M. 

Lef.    549.      Accordingly    Byrne    v.  &  Gr.   399.      See   also   Magrane  v. 

Acton,  1  Bro.  P.  0.  186.  Archhold,  1   Dow,  107 ;    Trappes  v. 

2  Bellringer  v.  Blagrave,  1  De  G.  <^o*^   16    W.   E.   117 ;    Naylor  v. 
&  S_  63.  Goodall,   26  W.   E.   162.      But  in 

Barrett  v.  Binq,  2  Sm.   &  Gif.  43, 

3  White  V.  Ouddon,  8  C\.  &  ^in.      «.       ,    vn  ii  ^    .      ,  ' 

„    _,     '       „   , ,  Stuart    V.O.   compelled    trustees  of 

766,  reversmg  S.  C.  s.  «.  Ouddeny.      ^  ^^^  ^^  ^       j^^^  ^  ^^^^^^^  ^^^ 

^"''''^^^''f     ■  ^  ^-  ^-  ^"-    ^""      «-l«  ^l^ioli  ^^  t«en  made  in  forget- 
tnfra,  §  1294.  ^^^^^^  ^^  ^  statutory  right  of  pre- 

*  Sneeshy  v.  Thorn,  1  Jur.  N.  S.      emption,  and  might  expose  them  to 
536,  before   Lord   Hatherley  (then      an  action  for  damages. 
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purchaser  precluded  from  objecting  on  the  ground  of 
breach  of  trust.  ^ 

It  is  conceived,  however,  that  trustees  generally  cannot 
by  contract  prevent  the  operation  of  the  Court's  usual 
unwillingness  to  enforce  any  transaction  resulting  in 
injury  to  third  persons. 

§  412.  The  law  with  regard  to  depreciatory  condi-  statutory 
tions  of  sale  used  by  trustees  ^  has  been  modified  by  as  to  de- 
legislation.     By  the  14th  section  of  the  Trustee  Act,  condT-*"'^'' 
1893,  it  is  provided  as  follows  : —  *'™"- 

"(1)  No  sale  made  by  a  trustee  shall  be  impeached 
by  any  beneficiary  upon  the  ground  that  any 
of  the  conditions  subject  to  which  the  sale 
was  made  may  have  been  unnecessarily  de- 
preciatory, unless  it  also  appears  that  the 
consideration  for  the  sale  was  thereby  rendered 
inadequate. 
"  (2)  No  sale  made  by  a  trustee  shall,  after  the  execu- 
tion of  the  conveyance,  be  impeached  as 
against  the  purchaser  upon  the  ground  that 
any  of  the  conditions  subject  to  which  the 
sale  was  made  may  have  been  unnecessarily 
depreciatory,  unless  it  appears  that  the 
purchaser  was  acting  in  collusion  with  the 
trustee  at  the  time  when  the  contract  for  sale 
was  made. 
"  (3)  No  purchaser,  upon  any  sale  made  by  a  trustee, 
shall  be  at  liberty  to  make  any  objection 
against  the  title  upon  the  ground  afore- 
said." 
§413.  Even  where  there  is  nothing  amounting  to  a  Unbusi- 

.  nesslike 

distinct  breach  of  trust  the  Court  will  be  delicate  of  contract. 
interfering  against  trustees  ;  so  that  where,  in  a  contract 
for  sale  by  them,  there  is  any  want  of  a  business-like 
character,  the  Court  will  not,  it  seems,  interfere,  unless 

'  MichoUs   V.    Gorbett,   34    Beav.  ^  gee  Bunn  v.  Flood,  in  0.  A.  28 

376 ;  3  De  G.  J.  &  S.  18.  Ch.  D.  586. 
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the  price  be  shown  to  be  equal,  or  more  than  equal,  to 
the  value  of  the  property.^ 
Gases  of        §  414.  The  doctrine  does  not  apply  only  to  persons 
duty.        standing   in   the  position  of  formal  trustees,   but,    it 
seems,  to  all  cases  of  trust  and  confidence.     So  that,  if 
a  contract  were  the  result  of  a  gross  breach  of  duty  by 
an  agent  towards  his  principal,  the  Court  would  not,  it 
seems,  enforce  the  consequences  of  that  act.^     And  so, 
railway    directors   having    duties    towards    the    share- 
holders, the  Court  will  not  enforce  any  contract  amount- 
ing to  a  breach  of  duty  to  the  prejudice  of  all  or  any  of 
the  shareholders  at  the. instance  of  a  plaintiif  cognizant 
of  the  circumstances.* 
Eesoind-       §  415.  The  Court  has  on  this  ground  not  only  refused 
traot°o)i    specific  performance,  but  in  a  case  where  the  purchaser 
ground,     ^nust  have  known  that  assignees  in  bankruptcy  were 
dealing   without   sufiicient   knowledge,    and    that    the 
creditors  who  were  to  ratify  it  were  equally  ignorant, 
the  Court,  on  the  ground  of  the  breach  of  trust  of  the 
assignees    (as    well    as    other    grounds),    set   aside  the 
contract.* 
Injury  to       §  416.  In  One  case  Lord  Romilly  M.R.  took  into  con- 
sideration the  injury  likely  to  arise  to  the  public  from 
the  specific  performance  of  a  contract  relating  to  the 
level  of  a  railway,  and  on  the  ground  of  that  injury 
refused  to  compel  the  company  to  lower  the  level  of 
their  line.     But  that  decision  was  reversed  on  appeal.^ 

1  Goodwin  V.  Fielding,  4  De  Gr.  W.   N.  153 ;   17   Times  L.   R  669 
M.  &  G.  90.  (receipt    by    purchaser's    agent    of 

2  Mortlock  V.  Buller,  10  Ves.  292,  secret  commission  from  vendor). 
313.  ^  Baphael  v.  Thames  Valley  Bail- 

5  Shrewsbury    and    Birmingham  way  Co.,  L.  E.  2  Eq.  37 ;  2  Oh.  147. 

Bailway  Go.  v.  London  and  North  Consider    Worthing   Corporation  v. 

Western  Bailway  Co.,  4  De  Gr.  M.  &  Heather    (objection    on    grounds   of 

G.  115,  affirmed,  and  this  principle  public  policy  and  illegality  overruled 

approved,  6  H.  L.  C.  113.  and  damages  given,  though  specific 

4  Turner    v.    Harvey,  Jac.    189.  performance  unenforceable),   [1906] 

Cf.   Bowland   v.    Chapman,   [1901]  2  Ch.  532,  535,  536. 


public. 


CANADIAN  NOTES. 

Unfairness,  etc. 

Where  a  woman,  under  the  impression  that  she  had  a 
life  interest  in  two  acres  of  land,  when  in  reality  she  was 
entitled  to  the  fee  thereof,  and  also  an  annual  allowance 
of  ten  pounds,  partly  in  cash  and  partly  in  produce 
charged  upon  other  lands,  agreed  to  sell  her  interest  in 
such  two  acres  to  the  owner  of  the  other  land  in  con- 
sideration of  his  paying  her  the  ten  pounds  all  in  cash, 
the  Court,  under  the  circumstances,  refused  to  enforce 
the  specific  performance  of  the  agreement.  Earley  v. 
iMcGill,  11  Grant's  Ch.  75. 

Ifitoxication. 

To  a  bill  for  specific  performance  of  an  agreement  to 
purchase  lands  the  defendant  set  up  that  he  had  been 
led  into  drink  by  the  fraudulent  contrivances  of  the  ven- 
dor, and,  while  in  an  insensible  state  of  intoxication,  had 
been  induced  to  sign  the  agreement  in  which  the  price 
stipulated  to  be  paid  for  the  property  was  most  oxorbi- 
tant.  At  the  hearing  it  was  clearly  shewn  that  the  pur- 
chaser had  been  at  the  time  of  executing  the  contract 
intoxicated  and  that  the  price  was  exorbitant,  but  the 
Court  exonerated  the  vendor  from  any  fraudulent  con- 
duct and,  therefore,  refused  to  give  the  defendant  his 
costs  on  the  dismissal  of  the  bill.  The  case  does  not  de- 
cide whether  the  contract  was  void  or  voidable.  Scho- 
field  V.  Tummonds,  6  Grant's  Ch.  568. 

Trustee's  Contract  Detrimental  to  Cestui  Que  Trust. 

A  property  was  advertised,  the  advertisement  describ- 
ing it  as  having  been  rented  for  £72  and  haying  40  acres,  a 
dense  forest  of  pine,  whereas  in  reality  it  rented  for  £60 
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only,  and  the  pinery  had  no  existence  at  all.  The  pur- 
chaser, having  discovered  the  error,  filed  a  bill  for  speci- 
fic performance,  with  an  abatement  of  the  price.  The 
defendant  offered  to  perform  the  contract  without  com- 
pensation, but  this  the  purchaser  declined  to  accept.  The 
defendant  was  a  Building  Society  and  there  was  a  mort- 
gagor interested  in  the  sale  who  was  described  by  Spragge 
V.-C.  as  being  the  cestui  que  trust  of  the  Building  Society 
and  his  interests  would  be  seriously  prejudiced  should 
the  contract  be  enforced  with  an  abatement  of  price.  The 
principle  of  Mortlock  v.  Buller,  and  Lanesburg  v.  Jones, 
was  applied  that  the  Court  would  not  enforce,  as  against 
a  person  selling  in  a  fiduciary  character,  a  contract  which 
any  parties  interested  in  the  trust  was  entitled  to  com- 
plain of.  Osborne  V.  Farmers,  etc.,  Building  Society/,  5 
Grant's  Ch.  326. 
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CHAPTER   VI. 

HARDSHIP   OP   THE    CONTRACT. 

§  417.  It    is    a   well-established    doctrine   that    the  Hardship 
Court  will  not  enforce  the  specific  performance  of  a  to  the 
contract,  the  result  of  which  would  be  to  impose  great  jnterLr- 
hardship   on   either   of  the   parties   to   it;^    and   this  ™°''- 
although  the  party  seeking  specific  performance  may 
be  free  from  the  least  impropriety  of  conduct.^ 

§  418.  The  question  of  the  hardship  of  a  contract  when 
is  generally  to  be  judged  of  at  the  time  at  which  it  is  tamed. 
entered  into  :  if  it  be  then  fair  and  just  and  not  pro- 
ductive of  hardship,  it  will  be  immaterial  that  it  may, 
by  the  force  of  subsequent  circumstances  or  change  of 
events,  have  become  less  beneficial  to  one  party,^ 
except  where  these  subsequent  events  have  been  in 
some  way  due  to  the  party  who  seeks  the  performance 
of  the  contract.  For  whatever  contingencies  may 
attach  to  a  contract,  or  be  involved  in  the  perform- 
ance of  either  part,  have  been  taken  upon  themselves 
by  the  parties  to  it.  It  has  been  determined  that  the 
reasonableness  of  a  contract  is  to  be  judged  of  at  the 
time  it  is  entered  into,  and  not  by  the  light  of  subse- 
quent events,*  and  we  have  already  seen  that  the 
same  principle  applies  in  considering  the  fairness  of 
a  contract.* 

1  Per  Lord  Brougham  in  Qould  ^  Lawder  v.  Blackford,  Beat.  522  ; 
V.  Kemp,  2  My.  &  K.  308 ;  and  see  Webb  v.  Direct  London  and  Ports- 
Be  Highett  and  Bird's  Contract,  in  mouth  Railway  Co.,  9  Ha.  129;  S.  C. 
C.  A.  [1903]  1  Oh.  at  pp.  293,  294.  on  appeal,  1  De  G.  M.  &  G.  521. 

2  Per  Kindersley  V.C.  in  Falcke  *  Jones  v.  Lees,  26  L.  J.  Ex.  9. 
V.  Gray,  4  Drew.  660.  ^  See  supra,  §  389. 

P.  P 
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Instances       8  419,  On  this  ffround  it  has  been  decided  in  several 

of  subse-  . 

quent       casBs   in   Ireland,   that   where   a   lessee   of    renewable 
stances'     leaseholds  covenants  with   his   sub-lessee   for   renewal 
gMded.     without  fine  on  every  renewal  to  himself,  and  subse- 
quently a  renewal  is  made  to  him,  but  on  terms  far 
less  beneficial  than  had  been  the  custom  at  the  time 
he  entered  into  the  covenant,  and  on  the  expectation 
of  the  continuance  of  which    he   had   so    covenanted, 
he  will  nevertheless  be  obliged  to  renew  to  his  sub- 
lessee, and  that  without  any  contribution  toward  the 
increased  fine  which  he  has  paid/     So  where  railway 
companies   contract   unconditionally  for    the   purchase 
of  land,  and  by  their  laches  their  powers  expire  before 
the   completion    of    the    purchase,    that    circumstance 
furnishes  them  with  no  ground  of  defence.^ 
Submis-        8  420.  This  is  further  well  illustrated  by  the  eases 

sion  and  '^  •' 

awards,  on  awards :  for  where  the  contract  contained  in  the 
submission  is  unfair,  or  conducing  to  hardship,  the 
Court  will  not  interfere ;  ^  whereas  hardship  or  un- 
reasonableness in  the  award  itself  will  not  be  a  bar  to 
its  enforcement  by  the  Court :  for  the  submission  and 
not  the  award  is  the  contract,  and  unreasonableness  in 
the  award  is  therefore  a  matter  subsequent,  and  arising 
from  the  decision  of  a  Judge  whom  the  parties  them- 
selves have  chosen,  and  the  risks  attending  whose 
judgment  they  have  taken  on  themselves.* 
Instances  §  421.  It  canuot,  howcvcr,  be  denied  that  there  are 
sequent  cascs  in  which  the  Court  has  refused  its  interference 
garded.  by  reason  of  events  subsequent  to  the  contract.     Thus 

1  Evans  v.  WahJie,  2  Soli.  &  Lef.  pressions  whioli  appear  contrary  to 
419 ;  Eevell  v.  Hussey,  2  Ball  &  B.  tlie  statement  in  the  text.  But  the 
280 ;  Lawder  v.  Blackford,  Beat.  real  point  decided  in  the  case  was 
522.  that,  on  the  true  construction  of  the 

2  EawhesY.  Eastern  Counties  Rail-  contract,  it  was  conditional  on  the 
way  Co.,  1  De  Q-.  M.  &  Gr.  737,  755 ;  making  of  the  line. 
S.   C.   5   H.   L.   0.   331,   353.      In  =>  Nickels  v.  Hancock,  7  De  G.  M. 
Scottish  North  Eastern  Railway  Co.  &  G.  300.     See  infra,  §  1592. 
V.    Stewart    (3    Macq.    382,    parti-  *  Wood  v.    Griffith,    1    Sw.   43; 
cularly    401),    may    be    found    ex-  Weekes  v.  Qallard,  18  W.  B.  331. 
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in  The  City  of  London  v.  Nasli,^  where  a  party  had 
covenanted  to  re-build  several  houses,  and,  instead, 
had  built  but  two  new  houses,  and  only  repaired  the 
others,  but  in  so  doing  had  laid  out  at  least  2,200^., 
and  put  them  in  very  good  condition  ;  Lord  Hardwicke, 
holding  that  the  covenant  was  one  which  in  its  nature 
the  Court  could  enforce,  yet  considered  that  specific 
performance  would  entail  so  great  a  loss  and  hardship 
on  the  defendant,  and  be  so  useless  to  the  plaintiff, 
that  the  Court  would  not  enforce  it,  whether  the 
defendant  had  mistaken  the  sense  of  the  covenant  to 
re-build,  or  perhaps  had  even  knowingly  evaded  it. 
And  so  again,  where  a  mortgagor  had  entered  into  a 
contract  to  grant  a  lease,  expecting  to  obtain  the 
mortgagee's  consent,  but  failed  in  this,  and  was  in 
circumstances  which  rendered  him  practically  unable 
to  redeem :  in  a  suit  instituted  by  the  intended  lessee, 
the  Court  refused  specific  performance,  but  granted 
the  alternative  prayer  of  the  bill  for  rescission.^ 

§  422.  Notwithstanding  these  cases  the  general  rule  Subse- 
seems  to  be,  that  events  subsequent  to  the  contract,  events 
and  not  so  involved  in  it  as  to  render  it  unequal  at  the  ^60^011 
time  it  is  entered  into,  cannot  be  brought  forward  to  pi^^mtiff. 
show  the   hardship   of  enforcing   it.     But   where   the 
subsequent  events  alleged  for  this  purpose  are  acts  of 
the  plaintifi"  himself,  or  events  in  some  sense  within 
his   power,  the   Court   may  have   regard  to   them  in 
exercising  its  discretionary  jurisdiction  in  specific  per- 
formance.    There   are   cases   in  which    the   Court   has 
considered   that,    by   means   of   these   events,    such   a 
change  has  taken  place  in  the  relative  position  of  the 
plaintifi"  and   defendant,   as   to   render   it   inequitable 
specifically  to  enforce  the  contract  against  the  latter. 

§  423.  The  leading  case  on  this  head  is  The  Duke  ^^^ "/ 
of  Bedford  v.    The   Trustees  of  the   British  Museum,^  Trustees  ' 

of  British 

1  3  Atk.  512 ;  S.  C.  1  Ves.  Sen.  12.      Lef.  160.  Museuvw 

2  Oostigan  v.  Hastier,  2   Sch.   &  ^  My.  &  K.  552. 
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before  Plumer  M.R.  and  Lord  Eldon.     Lord  "William 
Eussell  aud  Lady  Eachel  his  wife,  being  in  the  occupa- 
tion of  Southampton  House  (afterwards  called  Bedford 
House)  as  their  residence,   in   1675   conveyed  to  Mr. 
Montagu  adjoining  land,  for  the  purpose  of  his  erecting 
on  it  a  mansion,  with  suitable  appendages  of  gardens 
and  offices ;  and  Mr.  Montagu  entered  into  covenants 
with  Lady  Rachel  Russell  not  to  use  the  land  in  a 
particular   manner,  with   a  view  to   the   more   ample 
enjoyment  of  the  adjoining  lands.   Lady  Rachel  Russell, 
or  those  claiming  under  her,  subsequently  covered  these 
lands,  or  a  considerable  part  of  them,  with  houses,  and 
Southampton  House  was   pulled   down   to  make  way 
for  streets  and  buildings.     On  a  motion  by  the  Duke 
of  Bedford,  who  claimed  under  Lady  Rachel  Russell, 
for   an    injunction    to    restrain    the    defendants,    who 
claimed  under  Mr.  Montagu,  from  using  the  land  in 
a  way  at  variance  with  the  covenants  of  the  deed  of 
1675,    Plumer   M.R.    and   Lord   Eldon   held   that   the 
Duke  or  his  predecessors  having  altered  the  state  of 
the  property  in  the  way  mentioned,  it  would  be  in- 
equitable, unreasonable,   and   unjust,  thus   to   enforce 
the  covenants  specifically,  and  the  plaintiff  was  left  to 
his  remedy  at  Law.'     And  so,  long  acquiescence  in  a 
variation  from  the  mode  of  renewal  pointed  out  by  a 
covenant  for  that  purpose  has  been  held  a  reason  for 
not  specifically  enforcing  the  covenant  in  its  original 
terms.  ^ 
Plaintiff's      §  424.  Where    the   conduct   of   the   plaintiff"  subse- 
quent       qucnt   to  the  contract  has  led  the  defendant   into   a 
a°top°     trap,   though   the  plaintiff"'s    conduct   may  have   been 
unintentionally  injurious,  the  Court  will  refuse  specific 
performance.     Thus,  in  one  case,  the  contract  for  sale 

'  See  per  Knight  Bruce   L.J.   in  ^  Davis  v.  Hone,  2   Soh.  &  Lef. 

Shrewsbury  and  Birmingham  Rail-      3^^ .   ^„y,^,,,^_  ^.^^^^^^  28   Ch.  D. 


way  Co.  V.  Stour  Valley  Railway 
Co  ,  2  De  G.  M.  &  G.  882 
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of  leaseholds  liable  to  a  covenant  to  insure  stipulated 
that  the  contract  should  be  completed  on  the  20th 
July :  the  insurance  expired  on  the  24th  June :  one 
of  the  vendors  renewed  for  a  month  only,  to  the  24th 
July  :  the  contract  in  fact  was  not  completed  before 
the  26th  August,  when  the  parties  met  for  that  purpose, 
and  it  was  discovered  that  the  insurance  had  expired 
and  the  leaseholds  had  become  liable  to  forfeiture  ;  and 
the  purchaser  refused  to  complete.  Kindersley  V.C. 
held  that  the  property  was  at  the  risk  of  the  purchaser  : 
but  as  the  vendors'  conduct  had  operated  as  a  trap  to 
the  purchaser,  he  refused  specific  performance.^ 

§  425.  It  would  seem  that,  in  considering  the  hard-  Distino- 
ship  which  may  flow  from  the  execution  of  a  contract,  tween 
the  Court  will  consider  whether  it  is  a  result  obviously  and  latent 
flowing  from  the  terms  of  the  contract,  so  that  it  must  '^a'^^^^^P- 
have  been  present  at  the  time  of  the  contract  to  the 
minds  of  the  contracting  parties,  or  whether  it  arises 
from   something   collateral,   and  so  far  concealed  and 
latent,  as  that  it  might  not  have  been  thus  present  to 
their  minds.^     It  is  obvious  that  a  far  higher  degree  of 
hardship  must  be  present  in  the  former,  than  in  the 
latter  class  of  cases,  for  it  to  operate  on  the  discretion 
of  the  Court. 

§  426.  The  cases  which  have  been   already   quoted  Hardship 
as  showing  that  the  hardship  must  be  judged  of  at  the  by  the 
time    of   the   contract    also    illustrate  another  obvious  Mmseif. 
principle,   namely,   that  where  the  hardship  has  been 
brought  upon  the  defendant  by  himself,   it  shall  not 
be  allowed  to  furnish  any  defence  against  the  specific 
performance   of   the   contract,^  at  least  whenever  the 
thing    he  was    contracted    to    do  is  "  reasonably  pos- 
sible." ' 

1  Dowson  V,   Solomon,   1   Dr.  &      Pembroke  v.  Thorpe,  3  Svv.  443  n. 
Sm.  1.  *  Per     Knight     Brace     V.C.     in 

2  See  e.g.  cases  stated  §  429.  Storer  v.   Oreat    Western    Railway 

3  See  per    Lord    Hardwicke  in      Co.,  2  Y.  &  C.  C.  C.  52. 
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FaUure         §  427.  It  Will  not  constitute  a  case  of  hardship  that 
scheme!^  the  ultimate   object   which   a   party   had  in   view   in 
entering  into  a  contract  may  have  become  impossible  : 
the  mere  failure  of  the  purchaser's  speculation  will  not 
discharge   him   from   his    obligations   to    the   vendor. 
Thus,  where  one  person   contracted  with  another  for 
the  purchase  of  a  piece  of  land  on  which  he  intended 
to  erect  a  mill,  for  which  the  consent  of  a  corporation 
was  requisite,  the  refusal  to  give  this  consent  furnished 
no  defence  to  the  purchaser,  although  he  had,  in  con- 
sequence of  the  object  he  had  in  view,   given  a  very 
high  price  for  the  ground.'^     And  so  also  the  fact  that 
a  mine  which  the  defendant  had  contracted  to  take  for 
£1,400  turned  out  literally  worth  nothing  was  held  to 
be  no  defence  to  a  suit  for  specific  performance  of  the 
contract.^ 
HardsMp       §  428.  In  cases  against  companies,  the  Court  will  not 
bersofa    Consider  the  hardship  which  may  result  to  the  indi- 
tion"'^^^     vidual  members  from  enforcing  a  contract  made  by  the 
whole   body ;   for    "  the    Court   cannot   recognize    any 
party  interested  in  the  corporation,  but  must  look  to 
the  rights  and  liabilities  of  the  corporation  itself ; "  ^ 
and  though,  as  we  have  seen,*  the  decision  of  the  case 
in  which  this  language  was  used  by  Lord  Cottenham 
has  been  disapproved  of  in  the  House  of  Lords,  this 
principle  seems  to  be  untouched,  and  to  rest  on  solid 


Forfeiture      §  429.  If  the  cxecutiou  of  the  contract  would  render 

a  circum- 
stance of 
hardship. 


stance  of  the  defendant   liable   to    a    forfeiture,  the    Court   will 


1  Adams  v.   Weare,  1  Bro.  C.  C.  962. 

567 ;  Morley  v.  Olavering,  29  Beav.  2  Eaywood  v.  Cope,  25  Beav.  140. 

83 ;   per  Turner    V.C.    in    WeXb  v.  ,   r,     t     j  r<  .^    ,,       •    t.^       j 

_ .     .  T     J          J  T3    i         J7.  D   -7  -rer  Lord  Uottennam  m  Edwards 

Direct  London  and  Portsmouth  Mail-  „        ■,   -r               -r, 

^      nTj       i.       ixr,           Tj  ^-  Qrand  Junction  Eailway  Co.,  1 

wau  Co.,  9  Ha.  at  p.  140;  jjey  Lord  ,,       „     „        ,         „„,      „     , 

T.      -IT    Ti/r  T)   •      T    J  T          oj      t  My.   &   Cr.   at  p.  674 ;  Eawhes  v. 

EomiUy  M.R.  m  Lord  James  Stuart  •'                       '^  „        '       _        -_ 

V.  London  and  North  Western  Rail-  -^'*«*^™  ^°""**«^  ^'''^'"''y  ^°-  ^  ^^ 

„      -,,,  -D           4.        coQ  /      i  Gr.   M.   &   G.   737,   754:   of.  supra, 

way  Co.,  15  Beav.  at  p.  523  (as  to  '          '            ^    ' 

these  last  two  cases  see  infra,  §  986). 

Distinguish  Bray  v.  Briggs,  20  W.  R.  *  See  supra,  §  254. 
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regard  this  as  a  circumstance  of  hardship  :  so  where  a 
man  was  entitled  to  a  small  estate  under  his  father's 
will,  on  condition  that,  if  he  sold  it  within  twenty-five 
years,  half  the  purchase-money  should  go  to  a  brother  ; 
the  owner  agreed  to  sell  it,  but  Lord  Hardwicke  held 
that  the  hardship  was  sufficient  to  determine  the  Court 
not  to  interfere/  So  where  a  lessee  sold  certain  lots  of 
building  ground,  and  agreed  to  make  a  road,  which  it 
was  found  he  could  not  do  without  incurring  the  risk  of 
forfeiting  a  piece  of  leasehold  land  through  which  it 
was  to  pass,  or  of  being  sued  by  the  lessor,  the  Court, 
granting  the  purchaser  specific  performance  of  the  con- 
tract for  sale,  refused  to  enforce  the  stipulation,  but  gave 
him  compensation  for  the  non-performance  of  it.^ 

§  430.  But  the  Court  will  give  no  eff"ect  to  this  Bxcep- 
defence  unless  it  clearly  appears  that  the  forfeiture  will 
follow  on  the  judgment  for  specific  performance.  The 
mere  apprehension  of  such  a  result  is  not  enough.  Nor 
will  the  Court  give  much,  if  any,  consideration  to  this 
defence  where  the  forfeiture  is  the  result  of  other  acts 
of  the  defendant  himself.  So  where  a  lessee  of  a 
theatre,  having  by  his  lease  power  to  lease  forty-one 
boxes  agreed  to  let  a  box  to  the  plaintiff",  and  in  defence 
alleged  that  he  had  already  let  forty-one  boxes,  so  that 
to  perform  his  contract  with  the  plaintiff  would  work  a 
forfeiture,  his  defence  failed.^ 

§  431.  To  this  head  of  hardship  we  may  perhaps  best  where 
refer  the  cases  which  establish  that,  where  the  vendor  would  be 
is  liable  to  certain  covenants,  and  has  not  expressly  jeot  to  a 
stipulated   that   the    purchaser    shall    indemnify   him  ^'*^'^^*^' 
against  them,   yet  the  purchaser,  so   soon  as  he  has 
notice  of  them,  whether  by  the  particulars  of  sale  *  or 
subsequently  to  the  contract,*  is  bound  to  elect  either 

1  Faine  v.   Brown,  cited   2   Ves.  *  Moxhay  v.  Inderivicic,  1  De  G. 

Sen.  307.  &  Sm.  708. 

^  Peacock  v.  Penson,  11  Beav.  355. 

3  EelUrig  v.  Lumley,  3  De  G.  &  J.  '  Lukey  v.  Higgs,  24   L.   J.  Ch. 

493.  495  (Kindersley  V.C). 
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to  rescind  the  contract  or  to  execute  an  indemnity  to 
the  vendor  :  for  otherwise  the  vendor  would  lose  his 
land  but  retain  his  liability  in  respect  of  it.  In  the 
earlier  of  the  cases  cited,  it  was  only  decided  that  the 
purchaser  as  plaintiff  could  not  enforce  specific  per- 
formance without  entering  into  such  indemnity ;  but 
in  the  latter,  that  the  vendor  as  plaintiff  might  put  the 
purchaser  to  his  election, 
other  §432.  In  a  case  where  trustees  had  joined  their  cesftw's 

ha  ihties.  ^^^  trust  in  a  contract  for  sale,  and  had  personally 
agreed  to  exonerate  the  estate  from  the  incumbrances, 
and  it  did  not  appear  whether  the  purchase-money 
would  be  sufficient  to  discharge  them,  or  what  would 
be  the  extent  of  the  deficiency,  the  Court  refused  specific 
performance  on  the  ground  of  hardship,  although  the 
plaintiff  had  had  possession  of  the  estate,  and  could 
not  be  deprived  of  the  benefit  of  his  contract  without 
great  inconvenience.^  In  another  case  a  mortgagee 
with  power  of  sale  had  obtained  a  foreclosure  decree, 
and,  intending  to  sell  as  absolute  owner,  entered  into 
a  contract  for  sale  to  the  plaintiff.  In  the  contract  there 
was  copied,  by  inadvertence,  from  conditions  of  sale  of 
other  parts  of  the  estate  drawn  up  some  time  before, 
a  clause  stating  the  vendor  to  be  a  mortgagee  with 
power  of  sale  :  the  vendor  offered  to  convey  as  owner 
under  the  foreclosure  decree  :  the  purchaser  insisted  on 
a  title  under  the  power  of  sale :  but  the  Court  held, 
that  to  impose  on  the  vendor  the  risk  of  opening 
the  foreclosure  decree  by  such  a  sale,  was  a  hardship 
which  it  would  not  put  on  him,  and  accordingly  dis- 
missed the  bill  unless  the  plaintiff  would  accept  the 
conveyance  which  the  defendant  was  ready  to  execute.^ 
Liability       s  433.  But  where  a  tenant  for  life  had  agreed  to 

Qisre-  .    .  ,  ° 

garded.     grant  a  mining  lease,  and  to  a  bill  by  the  intended 
lessee  he  objected  that  he  was  only  tenant  for  life,  and 

'   Wedgwood  v.   Adams,  6  Beav.  ^   Watson  v.  Marston,  4  De  G.  M. 

600.  &  Gt.  230. 
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that  he  could  not  grant  the  lease  in  question  under  his 
power  and  that  he  should  be  accountable  for  waste, 
Lord  Nottingham  appears  to  have  considered  this  to  be 
no  defence,  and  he  decreed  the  .defendant  to  execute  the 
contract  as  far  as  he  was  capable  of  doing.^ 

§  434.  In  one  case  Lord  Hardwicke,  on  the  ground  of  Miaoei- 
hardship,  refused  specific  performance  of  a  covenant  to  instances 
leave  buildings  in  repair  contained  in  an  ecclesiastical  sMp^^ 
lease,  the  fact  of  the  description  of  the  buildings  being 
continued  from  lease  to  lease  without  variation  showing 

o 

that  the  buildings  in  question  might  not  have  been  in 
being  at  the  time  of  the  making  of  the  lease.^ 

In   another   case,    property    described    as    "  eligible 
freehold  property  for  investment"  having  been   sold 
by  auction,  the  purchaser  discovered  before  completion 
that  it  was   being  used  by  the  vendors'  tenant  as  a 
disorderly  house.      Vendors  and  purchaser  were  alike 
ignorant  of  this  fact  at  the  time  of  the  contract.     The 
Court  of  Appeal  declined  to  enforce  specific  perform- 
ance at  the  suit  of  the  vendors,  Lindley  M.E.  putting 
his  judgment  on  the  ground  that  the   Court  will  not 
compel  a  man  to  buy  a  property  which,  if  he  takes  no 
steps   to   prevent   it,    will   expose   him,  as   owner,  to 
criminal  proceedings  by  reason  of  its  state  at  the  time 
of  the  sale.^ 

And  where  a  lessee  of  mines  covenanted  that  if  at 
any  time  before  the  expiration  of  the  lease,  the  lessor 
should  give  notice  of  his  desire  to  take  the  machinery 
and  stock  about  the  mines,  the  lessee  would  at  the 
expiration  of  the  lease  deliver  the  articles  specified  in 
the  notice  to  the  lessor,  on  his  paying  the  value,  to  be 
ascertained  by  valuation,  the  Court  held  the  covenant 

'  aeaton  v.   Gower,  Pinch,  164 ;  3  Hope  v.    Walter,  [1900]   1   Ch. 

but  see  the  cases  stated  supra,  §  404      257,  260,  reversing   S.   C.  [1899]  1 

.  ^^„  Ch.  879.     Note,  however,  that  both 

Courts  dismissed  a  counterclaim  by 
2  Bean  of  Ely  v.  StewaH,  2  Atk.      the    purchaser    for    rescission    and 
44.  return  of  deposit. 
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thus  framed  to  be  so  injurious  and  oppressive  to  the 
lessee  that  it  refused  specific  performance,  and  would 
not  interfere  to  prevent  a  breach  by  injunction.* 

Again,  where  A.,  in  consideration  of  B.'s  not  joining 

in  barring  an  entail,  agreed  to  convey  to  him,  his  heirs 

or  assigns,  the  fee  of  such  parts  of  the  estates,  which 

were  situate  in  three  counties,  as  he  or  they  should 

choose,  to  the  yearly  value  of  200^. ;  the  inconvenience 

and  hardship  to  which  such  an  option  might  expose  the 

party  who  had  granted  it  was  one  ground  on  which 

specific   performance   was   refused    by   the    House   of 

Lords.  ^     In  another  case  the  Court  refused  to  enforce 

a  contract  for  service  by  which  a  young  man  placed 

himself  almost  entirely  in  the  power  of  certain  great 

traders,  by  whom  he  was  employed  as  traveller  and 

clerk.  ^ 

impossi-        §  435.  Where  a   contract,  if  enforced,  would   make 

enjoying    a  man  buy  what  he  could  not  enjoy,  the  Court  will,  on 

pur-  ^^    the  ground  of  hardship,  refuse  to  interfere,  as  in  the 

chased.     ^^^^  ^^  ^  contract  to  sell  a  piece  of  land  to  which  no 

way  could  be  shown,  the  contract  itself  being  silent  as 

to  any  right  of  way.* 

In  con-         §  436.  The    principle    applies    equally   to   contracts 

between    between  companies  as    to    those   between   private   in- 

paSes.      dividuals  ;    and  therefore   where  the  result  of   such  a 

contract  was  to  divert  from  its  legitimate  channel  a 

considerable  portion  of  the  profits  of  one  part  of  the 

line    of    one    company  for  the    benefit    of  the   other, 

without  securing  any  corresponding  portion  of  profits 

of  the  other  line,  the  Court  refused  to  interfere,   by 

way    of    specific    performance,    irrespectively   of    the 


'  Talbot  V.  Ford,  13  Sim.  173.  1  De  G.  M.  &  a.  604. 

2  Hamilton  v.  Grant,  3  Dow.  33,  *  Benne  v.  Light,  26  L.  J.  Ch.  459 ; 
47.  8  De  G.   M.  &  G.  774.     Consider 

3  Kimberley  v.  Jennings,  6  Sim.  Tomlinson  v.  Manchester  and  Bir- 
340  :  this  case  was  overruled,  but  on  mingham  Railway  Co.,  2  Rail.  C. 
another  point,  by  Lumley  v.  Wagner,  104,  123. 
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consideration    whetlier    such    contracts    were    legally- 
binding  or  not.^ 

§  437.  The  inadequacy  of  the  consideration  on  the  inade- 
one  side  or  the  other  is  a  form  of  hardship  frequently  consKiera- 
alleged.     This  will  be  considered  separately  in  the  next  *^°°' 
chapter. 

'  Shrewsbury    and    Birmingham       Western  Railway  Co.,  4  De  Gr.  M.  & 
Bailway  Co.  v.  London  and  Nwth      Gr.  115 ;  S.  C.  6  H.  L.  C.  113. 


CANADIAN  NOTES. 

HunJships  of  the  Coulrdcf. 

The  distinction  between  the  rescission  of  a  contract 
for  fraud  and  the  refusal  to  decree  specific  performance, 
because  of  imposition,  or  the  hardshipof  the  case,  is  well 
illustrated  by  the  Ontario  case  of  Gough  v.  Bench.  6  O.K. 
699.  In  that  case,  the  plaintiff,  an  old  women  of  the  age 
of  eighty-six,  sued  for  rescission  of  a  contract  for  the  sale 
of  land,  and  the  defendant,  by  way  of  cross-relief,  asked 
for  specific  performance.  The  evidence  shewed  that,  at 
the  time  of  the  contract,  there  was  inequality  between 
the  parties  in  that  the  plaintiff  was  not  so  well  able  to 
protect  her  own  interest  as  was  the  defendant  to  protect 
his,  that  she  had  capriciously,  and  improviclently  re- 
jected the  advice  of  her  solicitor,  who  tried  to  persuade 
lier  to  accept  an  offer  more  advantageous,  that  slie  was 
illiterate  and  her  capacity,  Aveak  at  best,  was  affected  by 
lier  extreme  age,  hj  her  distress  for  want  of  money,  and 
l)y  drink,  that  the  price  offered  by  the  defendant  was 
clearly  inadequate,  that,  though  it  did  not  appear  that 
the  defendant  Avas  guilty  of  fraud,  yet  that  probably 
the  plaintiff  did  not  clearly  comprehend  the  terms  of 
the  bargain. 

It  AA^as  held  that,  under  these  circumstances,  though 
no  sufficient  reason  existed  for  interfering  Avith  the  de- 
cision of  the  Judge  beloAv,  in  dismissing  the  plaintiff's 
bill,  yet  specific  performance  of  the  agreement  should 
not  have  been  decreed.  In  other  Avords,  although  the 
circumstances  did  not  AA'arrant  the  rescission  of  the  con- 
tract, yet  the  Court,  in  its  discretion,  should  refuse  to 
decree  the  specific  performance  of  the  agreement  be- 
cause of  tlie  inequality  in  the  situation  of  the  parties,  the 
inadequacy  of  the  price,  the  absence  of  the  free  and  de- 
liberate choice  on  the  part  of  the  vendor,  and  the  hard- 
ship involved  in  the  enforcement  of  the  contract.  Per 
Boyd  Ch. :  "As  pointedly  put  in  one  of  the  cases,  Avhere 
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incapacity  and  inadequacy  go  band  in  band,  tlie  Court 
may  refuse  to  enforce  tbe  contract  altliougii  the  pur- 
chaser was  guilty  of  no  further  fault  than  making  a  hard 
and  unconscientious  bargain.'' 

The  owner  of  land  agreed  to  convey  to  a  railway 
company  a  portion  thereof,  tlie  consideration  of  which 
was  paid,  on  which  to  erect  an  embankment,  on  condition 
that  the  company  would  make  a  culvert  tlirougli  such 
embankment.  The  building  of  the  railway  passed  from 
such  company  into  the  hands  of  others  who  built  tlie 
embankment  but  without  making  a  culvert  therein,  they 
having  no  knowledge  of  the  stipulation  in  respect  there- 
of, and  the  owner  having  omitted  to  give  them  any  notice 
in  regard  to  it  during  the  progress  of  tbe  work.  Upon  a 
bill  filed  by  him  for  the  specific  performance  of  the  coven- 
ant to  construct  the  culvert,  it  was  held  that,  under  sucli 
circumstances,  it  would  be  a  hardship  upon  the  compauy 
to  decree  specific  performance,  there  having  been  no  wil- 
ful default  on  their  part.  The  cost  of  constructing  a  ncAv 
culvert  would  be  very  great  and  it  was  considered  that 
the  parties  ought  now  to  be  placed  in  the  same  position 
as  if  the  agreement  had  not  been  entered  into,  in  ()r<ler 
that  the  company  might  proceed  under  the  provisions  of 
the  Railway  Clauses  Consolidation  Act,  the  Court  re- 
taining the  bill  until  such  proceedings  were  taken,  giving 
to  each  party  liberty  to  apply,  but  refusing  to  either 
party  the  costs  of  the  litigation.  Hill  v.  Buffalo  d-  Lake 
Huron  Ry.  Co.,  10  Grant's  Cb.  506. 

In  Blacku-ood  v.  Paul.  4  Crant's  Ch.  550,  a  party 
agreed  to  purchase  for  £200  a  small  piece  of  land  worth 
intrinsically  not  more  than  £7  10s.,  for  the  purpose  of 
using  it  as  a  mill-pond  and  in  order  to  protect  himself 
against  suits  at  the  instance  of  the  owner,  but,  owing  to 
a  dispute  as  to  the  metes  and  bounds  of  the  land,  no 
deed  was  ever  executed  until  after  the  purchaser's  mill 
was  destroyed  by  fire,  when  the  vendor  tendered  the 
deed,  but  the  vendee,  not  requiring  any  use  of  the  land, 
declined  to  complete  the  agreement.  The  Court  below 
granted  the  decree  without  costs,  for.  specific  perform- 
ance of  the  contract,  the  Vice-Chancellor  dis.senting,  but 
on  appeal,  Eobinson,  C.J. ,  delivering  the  judgment  of  tlie 
Court,  said  he  thought  the  Court  might  properly  have 
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said  that  the  coutrart  had  a  hai-d  appearance,  and  that 
if  plaintiii'  were  determined  to  insist  upon  the  agree- 
ment he  might  talve  sucli  damages  as  a  jury  would  gi\(' 
him  at  law.  "It  is  true  that  the  mere  circumstance  of 
inadequacy  of  price  in  a  purcluise  will  not,  as  a  matter 
of  course,  induce  the  Court  to  refuse  specific  perform- 
ance; they  do  not  set  themselves  scrupulously  to  con- 
sider whether  the  party  applied  against  had  what  others 
would  take  to  be  a  full  consideration  for  an  engagement 
which  he  deliberately  entered  into;  but  full  effect,  I 
think,  may  be  allowed  to  all  thecases  which  liave  affirmed 
that  principle,  and  yet  there  would  be  found  a  weight  of 
authorities  against  enforcing  specific  performance  of 
this  agreement  which  it  would  be  difficult  to  overcome, 
and  which  I  think  I  should  not  have  been  inclined  to 
resist." 

Whether  right  or  wrong  in  his  opinion,  the  learned 
Chief  Justice  pointed  out  that  Avhat  had  occurred  since 
the  parties  made  their  written  agreement  had  placed 
the  plaintiff's  claim  to  sue  for  s])ecific  performance  on 
much  less  favourable  ground  than  at  tlie  date  of  tlie 
contract.  In  the  result  the  decision  of  the  Clmncery 
Court  was  reversed,  and  the  plaintiff's  bill  dismissed 
with  costs,  the  Yice-Chancellor  dis.senting. 

See  also  case  on  award,  p.  TTla. 
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CHAPTER  VII. 

INADEQUACY   OP   THE    OOlSfSIDEBATION. 

§  438.  We    now    proceed   to   inquire    how   far   the  How  it 


inadequacy   of  the  consideration  for  a    contract   may  ™^^ 


appear  m 


furnish  a  defence  against  its  specific  performance.  ^^^^1°^' 
The  inadequacy  may,  it  is  evident,  in  contracts  for 
sale  be  either  on  the  side  of  the  vendor  or  of  the  pur- 
chaser ;  either  in  the  purchase-money  or  in  the  thing 
sold ;  or  again,  in  other  cases,  it  may  consist  in  the 
inequality  of  the  contingencies  to  which  the  contract 
has  reference.^ 

§439.  It  has  been  justly  remarked^  that  there  is  Difference 
a  great  difference  between  the  defence    grounded   on  cases  of 
the    inadequacy   of    purchase-money   set    up    by    the  and  pur- 
vendor,  and  on  the  excess  of  it  set  up  by  tlie  purchaser  ;  ^i^^ser. 
for  whilst  the  Court  can  ascertain    the   former   by  a 
reference  to  the  general  market  value  of  such  property, 
it   has   no   satisfactory   means    of    determining   what 
represents  the  money  value  to  a  particular  individual  of 
a  particular  estate. 

§  440.  There  is  no  doubt  that  inadequacy  of  con-  inade- 
sideration  when  combined  with  any  case  of  fraud,  mis-  wlt^^other 
representation,  studied  suppression  of  the  true  value  of '^f"'^'^- 

^  _  ^  ^  _  stances. 

the  property,^  or  with  any  circumstances  of  oppression, 
or  even  of  ignorance,*  is  a  most  material  ingredient  in 
the  case,  as  affecting  the  discretion  of  the  Court  in 

'  Hamilton  v.  Orani,  3  Dow.  33.  ^  Toung  t.  Clarke,  Prec.  Oh.  538  ; 

2  Dart,  V.  &  P.  (6th  ed.)  1210.  '^^     ^^'°   P'''    Kindersley    V.O.    in 

Falcke  v.  Gray,  4  Drew.  660  ;  Lewis 

3  Deane  v.  Rastron,  1  Ans.  64.  v.  Lord  Lechmere,  10  Mod.  503. 
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granting   specific    performance ;    and   further,   it   may 
materially  concur   in   constituting  a  case   for   setting 
CockeiiY.  aside  a  transaction.     Thus,  in  Cockell  v.  Taylor,^  Lord 
Romilly  M.E.  set  aside  an  alleged  sale  of  land  to  the 
plaintiff,  where  the  consideration  was  about  ten  times 
the  value  of  the  land, — the  purchase  having  been  made 
the  condition  of  a  loan  which  the  plaintiff  was  very 
anxious  to  negotiate  in  order  to  prosecute  his  claim  in 
Chancery  to  some  valuable  property,  and  he  being  in 
humble  circumstances  and  illiterate.      "  Coupled  with 
such  circumstances,"  said  his  Lordship,  "  the  evidence 
of  over-price  is  of  great  weight,  and  if  the  case  had 
stood  here  I  should  have  been  of  opinion   that   this 
transaction    was    one    which    could   not   stand."  ^     In- 
adequacy of  consideration  may  also  concur  with  other 
circumstances  to  show  that  the  transaction  was  in  the 
nature  not  of  a  contract  for  sale  but  of  a  gift,  in  respect 
of  which  therefore  the  Court  would  not  interfere,  as  it 
does  not  decree  the  specific  performance  of  incomplete 
gifts.  ^ 
inade-  §  441.  The  question,  however,  which  has  been  prin- 

?tseiT  ^  cipally  discussed  is  the  effect  on  contracts  of  inadequacy 
of  the  consideration  taken  by  itself  and  abstracted  from 
all  other  circumstances. 
As  a  §  442,JVjilLJ:£gard  to  it  as  a  ground  for  the  setting 

setting  °'  aside  of  transactions,  the  doctrine  of  the  Court  is  that 
traots°°°  inadequacy  of  consideration,  if  only  amounting  to  hard- 
ship or  even  great  hardship,  is  no  ground  for  relieving 
a  man  "from  a  contract  which  he  has  wittingly  and 
willingly  entered  into ; "  *  but  that  it  may  be  so  enor- 
mously great  as  to  be  a  conclusive  evidence  of  fraud, 
and  that  it  is  then  a  ground  for  setting  aside  the 
transaction  affected  by  it.^ 

■  15  Beav.  103.  388-9 ;  2  Bro.  0.    C.  179  ;    Fox  v. 

2  15  Bear,  at  p.  115.  Machreth,   2  Dick.   683.     See,   too, 

3  GallagJian  v.  Callaghan,  8  CI.  &  Harrison  v.  Quest,  6  De  Gr.  M.  &  Gr. 
Ein.  374.  424  ;  affirmed  in  D.  P.  8  H.  L.  C.  481. 

4  Griffith  V.  Spratley,  1  Cox,  383,  ^  Stilwell  v.  Wilkins,  Jac.  280. 
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§  443.  Regarded  as  a  ground  of  defence  to  a  specific  As  a  ae- 
performance,  the  doctrine  of  tlie  older  cases  was  that  specific 
inadequacy  of  consideration  was  a  sufficient  ground,  it  ance"."^"^' 
being  regarded,  even  where  not  amounting  to  evidence 
of  fraud,  as  a  circumstance  of  hardship  which  would 
stay  the  interposition  of  the  Court.      Thus,  in  a  case 
before  Eyre  C.B.,  that  Judge  said  that,  independently 
of  all  consideration  of  fraud,  "  the  Court  upon  the  mere 
consideration  of  its  being  so  hard  a  bargain  will  not 
enforce  it."  ^     So,  in  a  case  where  there  was  a  contract 
between  two  men  each  sui  juris  for  the  sale  of  an  estate 
worth    10,000^.   for    6,000/.    down  and   14,000/.   more, 
payable  at  the  death  of  a  man  aged  sixty-four  or  sixty- 
five,  and  there  were  no  circumstances   of  pressure  or 
circumvention.  Lord  Alvanley  M.R.  refused,  on  a  cross- 
bill,  to   set   aside   the   contract ;    but  he  also  refused 
specific  performance  of  it  on  the  ground  of  its  being  a 
hard  bargain.^     And  in  an  earlier  case,  where  a  pur- 
chaser had,  during  the  South  Sea  mania,  purchased  a 
house  under  the  Court  for  10,500/.,  and  paid  a  deposit 
of    1,000/.,    the   purchaser,    submitting   to   forfeit    his 
deposit,  was  discharged  by  Lord  Macclesfield  on   the 
ground  of  the  general  delusion  which  the  nation  was 
under  at  the  time  of  the  contract,  and  the  imaginary 
values  then  put  by  people  on  estates,  and  this  in  spite 
of  a  most  able  argument  by  Lord  Nottingham,   who 
argued  on  behalf  of  his  granddaughters  the  plaintifi's.^ 

§  444.   But  it  appears  to  have  been  established  by  Mere  m- 
the  decisions  of  Lord  Eldon  and  Grant  M.R.,  that  mere  not  a 

-I  p  •-[!_••  ■\   p  1  -n     defence. 

inadequacy  oi  consideration  is  no  defence  to  specinc 
performance,  unless  it  amount  to  an  evidence  of  fraud, 
and  so  would  furnish  a  ground  even  for  cancelling  the 
contract.*     "  Unless  the  inadequacy  of  price,"  said  Lord 

'  Tilly  V.  Peers,  cited  by  Sir  S.  s  gg^yii^  y_  SayUe^  i  p.  Wms.  745; 

RomiUy  arg.  10  Ves.  301.  S.  C.  5  Vin.  Abr.  516,  pi.  25.    See 

2  Day  V.   Newman,  2   Cox,  77 ;  also    Vaughan  v.    Thomas,   1    Bro. 

S.  C.  cited  by  Sir  S.  Eomilly  arg.  10  0.  C.  556. 

Ves.  300.  1  Per  Lord  Eldon  in  SUlwell  v. 
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Eldon  in  one  case,  "is  such  as  shocks  the  conscience 
and  amounts  in  itself  to  conclusive  and  decisive  evi- 
dence of  fraud   in  the  transaction,  it  is  not  itself  a 
sufficient  ground  for  refusing  a  specific  performance." ' 
And  in  an  earlier  case,  where,  a  sale  by  auction  having 
taken  place  for  about  half  the  value  of  the  estate,  Lord 
Eosslyn  had  refused  specific  performance,  Lord  Eldon, 
on  a  re-hearing,   although   he  ultimately  decided  the 
case  on  a  question  of  evidence,  doubted  the  principle 
of  the  decree,  and  expressed  an  opinion  that  a  sale  by 
auction  could  not  be  set  aside  for  mere  inadequacy  of 
price.  ^     His  Lordship  also  applied  the  same  principle 
in  the  instance  of  an  annuity  transaction.^     The  doc- 
trine was  adopted  by  Grant  M.R.  and  Lord  Erskine, 
and  is  now,  it  is  conceived,  the  well-established  rule  of 
the  Court.*     An  illustration  of  it  may  be  found  in  the 
case  of  Abbott  v.  Sworder,^  where  an  estate  was  bought 
for   5,000Z.,   the   value   of    which   was   considered   by 
Knight  Bruce  V.C.  to  be  3,500^.  ;  but  this  inadequacy 
of  consideration   was  held  both  by  him  and  also  by 
Lord  St.  Leonards  to  be  no  bar  to  specific  perform- 
ance, which  was  accordingly  decreed  at  the  suit  of  the 
vendor. 
^ZcieY.       §  445.    One  case  before   Kindersley  V.C.    must   be 
referred  to,  as  it  seems  to  break  the  current  of  autho- 
rities indicated  in  the  last  preceding  paragraph.     His 
Honour  in  that  case  considered  the  older  cases  on  the 
subject,  and  came  to  the  conclusion  that  mere  inade- 
quacy of  price,  without  the  least  impropriety  of  conduct 
on  the  part  of  the  plaintifi",  was  a  sufficient  defence  : 

Wilkins,  Jao.  282 ;  cf.  Harrison  v.  per    Lord    Erskine    in    Lowther  v. 

Quest,  6  De  Q-.  M.  &  G.  424,  affirmed  Lowther,   13  Ves.   103 ;     Oollier  v. 

in  D.  P.  8  H.  L.  0.  481.  Brown,  1  Cox,  428 ;  Bower  v.  Cooper, 

'  In    Coles  V.   Trecothick,  9  Ves.  2  Ha.  408 ;  Borell  v.  Bann,  2  Ha. 

246.  450.     See  also   Griffith  v.  Spratley, 

2  White  V.  Bamon,  7  Ves.  30.  2    Bro.    0.    C.   179  ;   1   Cox,   383  ; 

3  Vnderhill  v.  Horwood,  10  Ves.  Stephens  v.  Ilotham,  1  K.  &  J.  571 ; 
209.  Holmes  v.  Howes,  20  W.  R.  310. 

i  Burrowes  v.  Lock,  10  Ves.  470 ;  ^  4  De  Gr.  &  Sm.  448. 


INADEQUACY   OF   THE   CONSIDERATION.  225 

and  his  Honour  did  not  advert  to  the  proposition  that 
such  inadequacy  must  amount  to  evidence  of  fraud,  but 
treated  it  as  one  form  of  hardship  which  prevented  the 
action  of  the  Court/ 

§  446.  The  general  rule,  that  the  hardship  of  a  con-  Reason  of 
tract  is,  independently  of  fraud,  a  ground  for  refusing 
its  specific  performance  would  seem  to  carry  with  it  the 
particular  rule  that  inadequacy  of  consideration,  when 
amounting  to  hardship  but  not  to  fraud,  should  yet  be 
a    defence.       But    there    appears    (notwithstanding    an 
expression  of  opinion  from  the  Bench  to  the  contrary  ^) 
great  good  sense  in  refusing  to  adopt  such  a  rule.     To 
make  a   contract  for  an  insufficient  consideration  in- 
capable   of   enforcement    by   the    purchaser,   would  be 
practically  to  prevent  a  man  from  selling  his  property 
at  less  than  its  value, — however  impossible  it  might  be 
to  sell  it  at  its  value,  however  desirous  he  might  be  to 
sell  it  for  the  price  actually  obtained,  however  desirable 
it  might  be  for  his  interest  that  he  should  do  so,  and 
however  unwilling  or  unable  the  purchaser  might  be  to 
purchase  at  its  full  value.     The  rule  would,  when  it 
did  not  stop   the  sale,  yet  further  reduce  the  amount 
receivable  by  the  vendor,  because  the  purchaser  would 
in  effect  indemnify  himself  for  the  risk  he  ran  by  offer- 
ing less  purchase-money  than  he  otherwise  would  have 
done.      The  freedom,  of  contract,   including  in  it  the 
freedom   to  enter    into   enforceable    contracts,    should 
never  be  infringed  without  sufficient  cause.     But  fur- 
thermore, if  inadequacy  of  consideration  short  of  fraud 
were  a  bar  to  specific  performance,  the  question  would 
arise  as  to  the  amount  of  inadequacy  which  should  so 
operate — a  question  not  easy  to  answer. 

§  447.  In   the   later   Roman   Law,  these   difficulties  The  laws 

1  J.        ■,.       .  .  .        ,  „  of  Rome 

m   the  way  oi   relieving   against   inadequacy  of   con-  and 
sideration  in  certain  cases  were  overcome,  at  least  as 
to   immoveable   property.     By  a   Constitution   of  the 

>  Falcke  V.  Gray,  4  Drew.  651.  2  j^gf^  y_  j^i^  2  Cas.  in  Ch.  120. 

F.  Q 
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Emperors  Diocletian  and  Maximian,  the  right  of 
rescission  for  inadequacy  of  consideration  was  first 
introduced.^  Their  Constitution  was  adopted  by 
Justinian.  It  fixed  the  arbitrary  standard  of  half  the 
real  price  as  that  which  would  give  the  sufterer  a  right 
to  the  interference  of  the  Law  :  when  the  price  paid  did 
not  amount  to  half  the  real  value  of  the  thing  sold,  the 
vendor  might  put  the  purchaser  to  his  election,  either 
to  take  back  the  purchase-money  and  restore  the  thing 
sold,  or  to  keep  the  thing  and  make  up  the  deficiency 
in  the  purchase-money.^  The  old  French  Law  adopted 
the  same  principle,  except  in  the  case  of  sales  between 
co-heirs  and  co-proprietors,  where  a  defect  of  one- 
quarter  of  the  price  had  the  same  effect  as  a  like 
defect  of  one-half  in  other  cases.  ^  The  present  Law  of 
France  is  embodied  in  Article  1674  of  the  Code  Civil 
which  is  remarkable  for  the  stringency  of  its  pro- 
visions and  for  the  discussion  in  the  Conseil  d'Etat  of 
which  it  was  the  result,  a  discussion  in  which  the  First 
Consul  took  a  prominent  part.*  It  enables  a  vendor 
of  an  immoveable  to  require  rescission,  if  he  suffers 
injury  to  the  extent  of  more  than  seven-twelfths  of  the 
price,  though  he  may  by  the  contract  have  expressly 
renounced  such  right,  and  have  declared  that  the  price 
given  is  the  full  value. 
When  in-  §  448.  The  qucstiou  of  the  inadequacy  of  the 
ts  to  be°^  consideration  must  of  course  be  decided  at  the  time  of 
tai°ned  ^^®  Contract,  and  not  by  the  light  of  subsequent 
events.  It  is  true  that,  in  a  case°  already  stated,  the 
circumstance  of  the  contract  having  been  made  during 
the  excitement  caused  by  the  South  Sea  scheme  was 
allowed  as  a  reason  why  the  Court  relieved  a  purchaser 

1  Troplong,  De  la  Vente,  sect.  780.  ^  Savile  v.   Savile,  supra,  §  443. 

2  Cod.  lib.  iv.  tit.  44,  2.  See  Kien  v.  Stukdey,  1  Bro.  P.  C. 

3  Pothier,  Tr.  des  Oblig.  Part  I.  191,  where   the    same   ground   was 
chap.  1,  sect.  1,  art.  3,  §  4.  urged ;   but  according  to  the  report 

■*  Troplong,  De  la  Vente,  sect.  787      in  Gilbert,  the  case  was  decided  on 
et  seq.  another  point. 


INADEQUACY   OP   THE   CONSIDERATION.  227 

from  the  performance  of  his  contract ;  but  the  case  is 
one  which  cannot  now  be  considered  as  Law,  and  the 
principle  involved  seems  unjust.  It  is  now  therefore 
well  established  that  the  time  of  the  contract  is  the 
time  for  judging  of  its  consideration  :  thus,  to  give 
one  example,  where  an  annuity  for  life  forms  part  of 
the  consideration,  and  the  life  drops  before  any  pay- 
ment is  made,  this  does  not  render  the  consideration 
necessarily  inadequate.^ 

§  449.  Where  the  contract  refers  the  price  to  a  Saie  at  a 
valuer  for  him  to  ascertain  between  the  parties,  this  fixed. 
fact  does  not  of  itself  preclude  the  Court  from  inquir- 
ing into  the  adequacy  of  the  consideration,^  and  this 
inadequacy  of  consideration  would,  of  course,  be 
strengthened  as  a  defence  if  any  circumstances  arose 
which  threw  a  doubt  on  the  accuracy  with  which  the 
valuation  was  made.^ 

§  450.  The  effect  of  an  undervaluing  by  the  Effect  of 
valuers  is  a  question  which  has  however  been  but  little  valuation 
discussed  in  our  Courts  :  it  has  been  debated  with  the 
usual  diversity  of  opinion  by  the  writers  on  Civil  Law.* 
It  is  conceived  that,  if  the  undervalue  were  such  as  to 
convince  the  Court  that  the  valuers  had  acted  under 
fraud  or  mistake,  the  contract  would  be  incapable  of 
enforcement  in  Equity  :  otherwise,  if  the  undervalue 
did  not  so  convince  the  Court. 

§  451.  The  question  of  inadequacy  of  considera-  Sales  of 
tion  in  a  sale  of  reversionary  interests,  whether  arising ! 
in  a  suit  to  set  aside  the  sale  or  in  a  suit  for  the  per- 
formance of  the  contract,  was  formerly  governed  by 
special  considerations.  The  Law  upon  this  question 
has  to  a  certain  extent  been  altered  by  statute.  It  is 
necessary   therefore  to   consider  how   the    Law   stood 

'  Mortimer  v.  Capper,  1  Bro.  C.  0.  ^  Emeri/  v.  Wase,  8  Ves.  505. 

156. 
2  Parken  v.    Whithj,   T.    &    E.  *  Troplong,  De    la    Vente,    sect. 

366,  158. 


rever- 
sions, 
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before    the    legislative    alteration,    and    what    is    the 
extent  of  that  alteration, 
Before  the      §  452.  Before   the  statute  hereafter   to  be   referred 

Sales  of  "^  _  ... 

Eever-  to,  the  defence  of  inadequacy  of  consideration  m  re- 
'  spect  of  contracts  for  the  sale  of  reversions  had  two 
peculiarities  which  distinguished  it  from  the  like 
defence  in  the  case  of  ordinary  contracts.  It  was  clear 
(i.)  that  the  proof  of  inadequacy  was  a  sufficient 
defecce,  though  there  were  no  accompanying  circum- 
stances of  fraud  or  oppression,  and  though  the  inade- 
quacy did  not  amount  to  evidence  of  fraud ;  ^  (ii.)  that 
the  burden  of  proof  lay  on  the  plaintijff  purchaser :  it 
rested  on  him  to  show  that  the  price  was  adequate, 
not  on  the  defendant  vendor  to  show  that  it  was  in- 
adequate.^ 
Where  §  453.  The  principle  on  which  the  Court  acted  in 

did  not     these  cases  was  that  a  man  possessed  only  of  a  future 
app  y-       interest  sells  at  a  disadvantage  :   it  therefore  did  not 
apply  where   the  tenant   for   life  and    the  reversioner 
concurred,   as   they  together   "  form  a  vendor  with   a 
present  interest "  :  ^  and  so  where  a  vendor  had  a  rent- 
charge  of  500^.  in  possession  and  an  estate  in  reversion, 
and  he  sold  a  perpetual  rent-charge  of  5001.,  he  was 
not    considered    as   within    the    principle   now   under 
consideration,   he  having  it  in  his  power  to  secure  a 
perpetual  rent-charge  of  that  amount  in  possession.* 
Present         §  454.  The  mere  fact,  however,  that  some  interest  in 
relatively  posscssion  was  sold  together  with  the  reversion,  did  not, 
sEQaii.       ^^  jgg^gi-  ^^gi-g  tjjg  former  was  not  considerable,  take 
the   case    out   of   the   rule ;  ^    as,  for   instance,  where 
an  annuity  in  possession  was  sold    together  with  the 

'  Playford  v.    Playford,   4    Ha.      2   R.    &    My.    88;    Einchsman    v. 

546  ;  Peacock  v.  Evans,  16  Yes.  512 ;      (jmith,  3  Russ.  433. 

ByleY.  Brown,  13  Pri.  758;  S.  C.  •>  u7    j        ,i        o  iir  j   ^i- 

-r,   ,         ^    .    ,  ■,,    Ir  f^,  ■,  Woody.  Abrey,  &M.aa.  ill. 

sub  nom.  Byle  v.  Swindells,  M'Ulel. 

5]^9_  *   Wardle  v.  Carter,  7  Sim.  490. 

2  Peacock  v.  Evans,  and  Byle  v.  s  p^^  Loj^   Eldon    in   Davis   v. 

Brown,  ubi  sup. ;  Kendall  v.  Beckett,      jj^ke  of  Marlborough,  2  Sw.  154. 
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reversion,   the    estimated    value   of  the  annuity  being 
only  about  one-sixth  of  that  of  the  reversion/ 

§  455.  Again,  the  principle  did  not  apply  where  the  Where 
reversionary  interest  was  sold  by  auction  ;  ^  and  this  auction. 
for  two  reasons.  First,  "  there  being  no  treaty  between 
vendor  and  purchaser,  there  can  be  no  opportunity  for 
fraud  or  imposition  on  the  part  of  the  purchaser.  The 
vendor  is,  in  no  sense,  in  the  power  of  the  purchaser."  ^ 
Secondly,  it  being  clearly  established  that  the  market 
price  of  the  reversionary  interest,  and  not  the  estimate 
of  actuaries,  was  the  criterion  by  which  the  Court 
decided  the  question  of  undervalue,*  and  a  sale  by 
auction  being  a  mode  of  ascertaining  that  market  price, 
it  followed  that  the  consideration  for  the  transaction 
and  the  value  in  the  eye  of  the  Court  must  in  such 
cases  be  one  and  the  same,  and  that,  in  the  absence  of 
fraud,  no  question  of  undervalue  could  arise. 

§  456.  Such  was  shortly  the  state  of  the  Law  before  The  saies 

of  Rever- 

the  Act  31  Vict.  c.  4  (the  Sales  of  Reversions  Act,  sions  Act, 
1867).  By  that  Act  it  was  enacted  that  no  purchase, 
made  bond  fide  and  without  fraud  or  unfair  dealing,  of 
any  reversionary  interest  in  real  or  personal  estate, 
should  thereafter  be  opened  or  set  aside  merely  on  the 
ground  of  undervalue. 

§  457.  As  regards  actions  for  the  rescission  of  con-  Effect  of 

^  °  .  ..     the  Act  as 

tracts  for  the  sale  of  reversions,  the  operation  oi  this  to  actions 
Act  is  clear.  It  makes  mere  inadequacy  no  sufficient  sign 
ground  for  relief ;  but  it  leaves  entirely  unaffected  the 
jurisdiction  which  relieves  against  the  fraud  which 
infects  catching  bargains  with  heirs,  reversioners,  or 
expectants  in  the  life  of  the  father.  The  doctrines  of 
the  Court  which  throw  protection  round  unwary  young 

'  Earl  of  For f more  v.  Taylor,  4  2  Ha.  452  ;  Earl  of  Aldhorough  v. 

Sim.  182.  Trye,  7  01.  &  Fin.  436,  460 ;  Edwards 

2  Shelley  v.  Nash,  3  Mad.  232.  v.  Burt,  2  De  0.  M.  &  G.  55.     Con- 

3  Per  Leach  V.C,  id.  236.  sider  Perfect  v.  Lane,  30  Beav.  197  ; 

4  Wardle  v.   Carter,  7  Sim.  490 ;  3  De  0.  P.  &  J.  369  ;  Lord  v.  Jeff- 
per  "VVigram  V.O.  in  Borell  v.  Dann,  hin$,  35  Beav.  7. 
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men  in  the  hands  of  unscrupulous  persons  ready  to  take 
advantage  of  their  necessities  are  entirely  unchanged.^ 
As  to  s  458.  But  the  Act  is  silent  as  regards  the  specific 

specific  . 

perform-  performance  of  contracts  relating  to  reversions.  Does 
it  therefore  leave  the  law  just  as  it  was  ?  or  does  it  for 
all  purposes  place  sales  of  reversions  on  the  same  footing 
as  other  sales  so  far  as  regards  the  question  of  inadequacy 
of  consideration  ? 

No  decision  has,  it  is  believed,  been  given  upon  these 
questions  :  but  it  is  submitted  that  the  true  conclusion 
is,  that  every  contract  for  the  sale  of  a  reversion  which 
cannot  be  relieved  against  ought  prima,  facie  to  be  per- 
formed ;  that  the  object  of  the  Act  was  to  place  bo7-id 
fide  and  honest  sales  of  reversions  on  the  same  footing 
as  other  sales ;  and  that  henceforth  in  specific  perform- 
ance  actions   there    will    rest    on    the    defendant  the 
burthen  of  proving  inadequacy  of  consideration,   and 
such  inadequacy  as  shocks  the  conscience  of  the  Court 
and  constitutes  evidence  of  fraud,  or  as  is  accompanied 
by  other  circumstances  of  oppression  or  unfairness. 
Origin  of       §  459.  It   Only  remains    to  add   as    affording    some 
burthen    Support  to  this  conclusion  that  the  rule  throwing  the 
proo .    ]jyj.^jjg^  pf  proof  of  adequacy  on  the  purchaser  was 
adopted  in  specific  performance   suits  in  obedience  to 
decisions  to  that  effect  in  suits  to  set  aside  the  trans- 
action ;  and  not  on  any  independent  ground  affecting 
such  suits  in  particular.^ 

'  Tyler  v.    Yates,  L.   R.   11  Bq.  v.   Biggins,  83  L.  T.  751,  affirming 

265 ;  6  Ch.  66i  ;  Harl  of  Aylesford  S.  C.  82  L.  T.  143  (purchase  at  an 

V.  Morris,  L.  R.  8  Ch.  484;  Beynon  undervalue  plus    unfair  dealing  on 

V.  Uooh,  L.  E.  10  Ch.  389  ;   ffBorhe  the  part  of  the  defendant). 
V.   Bolinghrohe,   2   App.   Cas.  814 ;  ^  ggg  Kendall  v.  Beckett,  2  K.  & 

Nevill  V.  Snelling,  15  Ch.  D.  679 ;  My.   884 ;   Hinchsman  v.  Smith,  3 

Fry  V.  Lane,  40  Ch.  D.  312 ;  James  Russ.   433  ;    and    notice   the    cases 

V.    Kerr,    40   Ch.   D.   449 ;    Bae  v.  there  cited  and  relied  upon  in  the 

Joyce,  i'd  L.   E.  Ir.  500;  Brenchley  judgment. 


CANADIAN  NOTES. 

Inadequacy  of  Consideration. 

Some  cases  founded  in  part  on  the  inadequacy  of  the 
consideration  will  be  found  at  page  220a  and  following 
pages,  under  the  caption  of  "Hardship  of  the  Contract." 


231 


CHAPTER   VIII. 

WANT    OF    MUTUALITY    IN    THE    CONTRACT/ 

§  460.  A  CONTRACT  to  be  specifically  enforced  by  the  Mutuality 
Court  must,  as  a  general  rule,  be  mutual, — that  is  to  '^^^^ 
say,  such  that  it  might,  at  the  time  it  was  entered  into, 
have  been  enforced  by  either  of  the  parties  against  the 
other  of  them.f  When,  therefore,  whether  from  personal 
incapacity  to  contract,  or  the  nature  of  the  contract, 
or  any  other  cause,  the  contract  is  incapable  of  being 
enforced  against  one  party,  that  party  is,  generally, 
incapable  of  enforcing  it  against  the  other,  though  its 
execution  in  the  latter  way  might  in  itself  be  free  from 
the  difficulty  attending  its  execution  in  the  former/ 

§  461.  Thus  a  tenant  in  tail  cannot  enforce  a  contract  instances. 
entered  into  by  a  tenant  for  life,  because  the  tenant  in 
tail  could  not  be  sued  on  it :  *  an  infant  cannot  sue, 
because  he  could  not  be  sued,^  for  a  specific  perform- 
ance :  "  a  purchaser  from  a  person  who  at  the  time  of 

1  A  very  learned  and  exhaustive  ^  Consider,  however,  James  Jones 

discussion   of  this   topic   is    to    be  ^     Sons      v.     Tanheroille     {Earl), 

found  in  a  series  of  papers  on  the  [1909]  2  Oh.  440,  443 ;  78  L.  J.  Ch. 

"  Defence    of   Lack    of  Mutuality,"  674,  where  a  timber  contract  was,  in 

by  Professor  William  Draper  Lewis,  effect,  specifically  enforced  by  means 

published    in    the    American    Law  of  an  injunction,  notwithstanding  an 

Register     (University    of    Pennsyl-  objection  on  the  ground  of  want  of 

Tania)     for     May,     July,     August,  mutuality. 

September,  and  October,  1901,   and  *  Armiger  v.  Clarke,  Butib.  Ill ; 

May,  1902.  Richetts  v.  Bell,  1  De  G.  &  Sm.  335. 

-  In  Williams  v.  Williams,  L.  E.  ^  "  You  cannot   get    specific   per- 

2   Ch.  294,  304,  there  was  held   to  formance   against  an   infant "  -    per 

bj  mutuality  in    a    verbal    family  Lindley  L.J.  in  Lumley  v.  Bavens- 

arrangement.      Consider    Turner  v.  croft,  [1895]  1  Q.  B.  at  p.  684. 

Maij,  32  L.  T.  N.  S.  56.  o  Flight  v.  Bolland,  4  Buss.  298. 
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the  sale  had  no  estate  in,  or  power  over,  the  property 
sold,  or  a  material  part  of  it,  may  defend  himself  on 
the  score  of  the  vendor's  origiaal  incapacity  to  perform 
his  part :  ^  a  father  cannot  enforce  a  contract  on  the 
part  of  his  mother-in-law  to  pay  him  an  allowance  in 
consideration  of  his  giving  up  to  her  the  custody  of  his 
infant  children  during  a  specified  part  of  every  year  :  ^ 
and  where  A.  agreed  with  B.  not  to  join  in  barring  an 
entail,  and  B.  agreed  to  convey  to  A.  certain  parts  of 
the  estate  on  his  entering  into  possession,  and  it  was 
held,  on  the  authority  of  Collins  v.  Plummerf  that  such 
a  contract  could  not  be  specifically  enforced  against  A., 
a  specific  performance  of  B.'s  part  of  the  contract  was 
refused  at  the  suit  of  A.'s  representatives.*  To  the 
same  principle  may,  perhaps,  be  referable  the  decision 
in  Avery  v.  Griffin^  (decided  in  the  year  1868),  where 
it  was  held  that  a  contract  entered  into  by  several 
devisees  in  trust  for  sale,  of  whom  one  was  a  married 
woman,  could  not  be  enforced  by  the  purchaser.  So 
where  the  relief  sought  was  analogous  to  the  specific 
performance  of  a  grant  of  an  office,  the  Court  held  that. 

The   case  of  Clayton  v.   Ashdown,  ^  1  P.  Wms.  104. 

9  Vin.  Abr.  393,  may  perhaps  be  4  Eamilton  v.  Grant,  3  Dow.  83. 
explained  on  the  ground  of  a  ratifi- 
cation by  the  infant  after  attaining  '"  L-  E-  6  Eq.  606.  In  the  case  of 
his  majority,  or  as  being  an  applioa-  ^  similar  contract  made  in  the  year 
tion  in  Equity  of  the  legal  principle  1896,  it  was  held  that  the  married 
that  the  contract,  though  voidable  ^o^n^'i  tr'istee  could  not  convey  the 
by  the  infant,  binds  the  party  of  P^perty,  being  real  estate,  to  the 
full  age.  The  infant  cannot  recover  purchaser  except  with  the  concur- 
a  deposit  paid  on  the  contract,  rence  of  her  husband,  and  by  a  deed 
except  on  the  ground  of  fraud,  acknowledged  by  her.  Re  Earkness 
Wilson  V.  Kearse,  Peake,  Add.  Gas.  ^  Msopp's   Contract,  [1896]  2  Ch. 


196. 


358.    But  the  Married  Women's  Pro- 


perty Act,  1907,  s.  1,  has  empowered 

'  Hoggart  v.    Scott,  1  R.  &  My.  ^  ,^^^^^5^^  ^^^^^^  ^j^j^^^^  j^^^.  j^^^. 

293.     Cf.  Forrer  v.  Nash,  35  Beav.  ^^^^  ^^  ^-^^^^^  ^^  .^-.^  -^  disposing  of 

167;    Brewer    v.    Broadwood,    22  ,eal  or  personal  property  held  by  her 

Ch.  D.  105;  Bellamy  Y.  Dehenham,  ^^,g,y   ^^   j^j^^j^    ^^-^^    ^^^,    ^^1^^^ 
[1891]   1   Ch.  413;  Lee  v.  Soames,  ^^  ^^^^^^^  ^^     ^^.^^^^j 

no   Tiy     T>      QQ± 

00  vv.  IV.  OC1.  sentative   as   if  she   were   a  /emme 

2  Kennedy  v.  May,  11  W.  R.  358.  sole. 
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the  duties  and  services  incident  to  the  office  being 
personal  and  confidential  in  their  character,  specific 
performance  could  not  have  been  decreed  against  the 
plaintiff"  at  the  suit  of  the  defendant ;  and  consequently, 
that  the  plaintiff  could  not  sue  the  defendant,  though 
there  were  no  personal  duties  to  be  performed  by  the 
defendant.^  Again,  where  the  plaintiffs  had  agreed  to 
perform  certain  services  in  working  a  railway,  which 
were  of  such  a  confidential  nature  that  the  Court  could 
not  have  enforced  them  if  the  defendants  had  sued  the 
plaintiffs  ;  and  the  defendants  were  to  pay  money,  and 
do  nothing  else  ;  the  Court  refused  specific  performance, 
on  the  ground,  amongst  others,  of  want  of  mutuality.'^ 
The  like  objection  prevailed  where  the  plaintiff  sued 
on  a  contract  under  which  he  was  to  construct  a 
railway,  and  offered  to  make  the  railway  and  asked  for 
payment.^ 

S  462.  A  doubt  was  at  one  time  entertained  whether  in  con- 

tracts 

there  existed  the  proper  mutuality  between  a  person  under 
having  entered  into  a  contract  to  take  a  lease  from  a 
tenant  for  life  with  a  leasing  power  and  the  remainder- 
man :  *  but  that  doubt  is  now  resolved,  and  it  seems 
clear  that  such  a  contract  may  be  enforced  by  either 
of  these  par  ties. ° 

In  Ingle  v.  Vaughan  Jenlcins  ®  specific  performance  of 

^  Pickeriag  v.  Bishop  of  Ely,  2  706.      The  grounds  of  this  decision 

Y.  &  C.  C.  C.  249.  do  not  appear  very  conclusive.     Cf. 

2  Johnsons.  Shrewsbury  and  Bir-  Avery  v.  Orifin,  L.  R.  6  Eq.  606. 
mingham  Railway  Co.,  3  De  G.  M.  3  pg^g  y_  Brighton,  Uckfield,  and 

&  a.  914  ;  Stacker  v.  Wedderhwn,  3  funlridge  Wells  Railway  Co.,  1  H. 

K.  &  J.  393 ;  Ord  v.  Johnston,  1  Jur.  ^  jj  433 

N.    S.  1063;  4  W.  R.   37    (Stuart  ,  p^,.   '^^^^^^   ^.J.  in  Gamplell 

V.C).     See  also  EUl  v.  Gomme,  1  ^_  ^^^.   ^^^j_  ^^9_ 


^  Shannon  v.  Bradstreet,  1  Sch.  & 


Beav.  540;  Bromley  v.  Jefferies,  2 

Vern.  415,  sed  qu.    It  has  been  de-  „       .    , 

•  jj-TijiVi  i      i.1  Lef.  52,  particu  arly  64.     See  infra, 

cided  m  Ireland  that  a  contract  by  t,^,  ^a,  u  j 

a    purchaser  with    a  husband    and 

wife  is  not  bad  for  want  of  mutu-  "  [1900]  2  Ch.  368  ;  approved  in 

ality,  and  may  be  enforced  by  them.  C.  A.  Capital  and  Counties  Bank  v. 

Fennelly  v.  Anderson,  1  Ir.  Ch.  R.  Rhodes,  [1903]  1  Ch.  631,  633. 
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such  a  contract  was  enforced  against  a  remainderman 
at  the  suit  of  the  executor  of  the  person  who  had  con- 
tracted with  the  tenant  for  life.  The  case  is  interest- 
ing because  of  a  curious  question  of  merger  which 
arose  in  it.  The  first  tenant  for  life  under  a  settle- 
ment, having  power  to  grant  ninety -nine  years'  building 
leases,  agreed  to  grant  such  a  lease  of  a  portion  of  the 
settled  estate  to  the  second  tenant  for  life,  at  a  small 
ground  rent,  upon  the  latter  building  a  house  on  the 
property  to  be  leased.  After  the  house  had  been 
built,  at  a  cost  of  1,500^.,  the  first  tenant  for  life  died, 
and  the  second  became  legal  life-tenant  in  possession  ; 
but  the  lease  was  not  granted  in  the  latter's  lifetime. 
The  remainderman  resisted  the  executor's  claim,  on 
the  ground  that  the  equitable  interest  created  by  the 
agreement  had  become  merged,  or  extinguished  in  the 
legal  life  estate  of  the  termor.  It  was  held,  however, 
that  that  was  not  so ;  and  that,  the  principle  being 
that  a  Coxirt  of  Equity  looks  to  the  benefit  of  the 
person  in  whom  two  interests  coalesce,  and  it  being 
clearly  for  the  termor's  benefit  that  his  equitable 
interest  should  not  merge,  there  was  no  merger  in 
Equity. 
wh^\^'  §  463.  The  mutuality  of  a  contract  is,  as  we  have 
mutuality  seen,  to  be  judged  of  at  the  time  it  is  entered  into ; 
judged  of,  so  that  it  is  no  objection  to  the  plaintiff's  right,  that 
the  defendant  may  by  delay,  or  other  conduct  on  his 
part  subsequent  to  the  contract,  have  lost  his  right 
against  the  plaintiff.^  And  accordingly  it  has  been 
held  to  be  no  defence  on  the  part  of  a  railway  com- 
pany for  them  to  show  that  they  had  after  the  con- 
tract suffered  the  time  during  which,  by  their  statutory 
powers,   they  could  purchase  the  lands  to  expire  :  ^  if 

•  South  Eastern  I^ailway   Co.  v.  servations  of  Lord  Cranworth  (thea 

Knott,  10  Ha.  122.  L.J.)  in  Lord  James  Stvart  v.  London 

2  Hawlces  v.  Eastern  Counties  Sail-  and  North    Western    Railway    Co., 

way  Co.,  1  De  G.  M.  &  G.  737,  755 ;  1  De  G.  M.  &  G.  721,  to  the  con- 

S.  C.  5  H.  L.  C.  331,  365.     The  oh-  trary,  may  probably  be  taken  to  be 
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such  a  defence  were  sustained,  it  would  be  to  allow 
defendants  to  take  advantage  of  their  own  neglect. 

From  the  time  of  the  execution  of  the  contract 
being  the  time  to  judge  of  its  mutuality  it  further 
follows,  that  the  subsequent  performance  by  one  party 
of  terms  which  could  not  have  been  enforced  by  the 
other  will  not  prevent  the  objection  which  would  arise 
from  the  presence  of  such  terms.^ 

§  464.  The   exceptions   or    apparent   exceptions  and  Bxcep- 

T      •  f>  1  ■  tions. 

limitations  to  the  doctrine  of  mutuality  may  now  be 
considered.'^ 

§465.   (i.)  The  contract   may   be   of  such  a  nature  i- Uni- 

.  ■^      ,  .    ,  1  .  lateral 

as  to  give  to  the  one  party  a  right  to  the  periormance  contracts. 
which  it  does  not  give  to  the  other, — as  for  instance, 
where  a  lessor  covenants  to  renew  upon  the  request  of 
his  lessee  :  ^  or  where  the  contract  is  in  the  nature  of 
an  undertaking.*  But  these  are  merely  cases  of  con- 
ditional contracts :  and  when  the  condition  has  been 
performed,  as  for  instance,  in  the  case  above  stated, 
by  a  request  to  renew,  the  contract  becomes  absolute 
and  mutual,  and  capable  of  enforcement  alike  by  either 
party. ^ 

overruled   by  his  Lordship's  concur-  jurisdiction  where  the  contract  can  be 

rence  in  HawTces'  case,  in  the  House  properly  enforced  without  any  possible 

of  Lords.     See   also   Scottish  North  injustice  to  the  defendant,  provided  a 

Eastern  Bailway  Go.  v.  Stewart,  3  corresponding  equitable  remedy  be- 

Macq.  382,  where,  however,  the  point  comes  available  against  the  plaintiii" 

really  determined  was   one   of  con-  on  or  before  his   institution  of  the 

struction.  action. 

'  Hope  V.  Hope,  8  De  G.  M.  &  G.  3  Chesterman  v.  Mann,  9  Ha.  206. 

731,  746,  overruling  the  observations  See  Bell  v.  Howard,   9   Mod.   302, 

of  Lord  Eomilly  M.E.  in  S.  C.  22  Beav.  304. 

364.  *  Palmer  v.  Scott,  1    R.   &   My. 

^  It    has    been    suggested    by    a  391. 

learned  critic  (in  19  Law  Quarterly  ^  Cf.  Weeding  v.  Weeding,  1  J.  & 

Review,  July,  [1903]  at  p.  341),  that  H.   424,   where   a   conditional    con- 

these  exceptions,  etc.,  are  all  referable  tract   bad   become  absolute  by  the 

to  one  and  the  same  general  principle,  exercise   of  an   option   of  purchase, 

viz.  that  the  defence  of  want  of  mu-  As   to   the  meaning   of   a   contract 

tuality  will  not  avail  to  prevent  the  to  give  the  "  first  refusal "  of  land, 

Court  from  exercising  its  beneficial  see  Manchester  Ship   Canal   Co.  v. 
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tio^'^i'  ^  ^^^"  ^^   Wylson  V.   Dunn}  it  was  held  by  Keke- 

contract.  wich  J.,  that  the  doctrine  of  mutuality  does  not  apply 
to  a  contract  where  the  vendor  had  in  the  first  instance 
told  the  purchaser,  and  the  purchaser  knew  from  all 
the  circumstances  of  the  case,  that  the  vendor  had  no 
title,  and  was  not  likely  to  have  one  for  some  time. 
The  learned  Judge  seems  to  have  considered  the  con- 
tract as  a  conditional  one,  which  was  revocable  till 
the  condition  was  fulfilled,  and  that  it  then  became 
binding. 
Chester-        c  467.  In  cases  arising  out  of  unilateral  contracts, 

man  v.  >^  o  ' 

Mann,  the  Court  wiU  exercise  its  discretion  as  to  specific  per- 
formance with  great  care,  and,  it  seems,  view  even 
somewhat  narrowly  the  conduct  of  the  party  claiming 
the  benefit  of  his  unilateral  right  to  make  the  contract 
absolute.^ 

ii.  Waiver.  §  468.  (ii,)  Mutuality  may  be  waived  by  the  sub- 
sequent conduct  of  the  person  against  whom  the  con- 
tract could  not  originally  have  been  enforced  :  thus, 
where  a  purchaser  contracts  for  an  estate  with  a 
person  having  no  title,  or  not  such  as  he  affects  to 
sell,  and  the  contract  therefore  is  not  mutual,  for  want 
of  interest  in  the  vendor, — yet,  if  the  purchaser  investi- 
gate the  title  and  make  requisitions,  or  concur  in  pro- 
ceedings for  the  purpose  of  remedying  the  defect,  he 
is  afterwards  precluded  from  setting  up  the  original 
want  of  mutuality  in  the  contract.^ 

A  purchaser  who  becomes  aware  of  a  defect  in  the 
vendor's  title,  which  defect  cannot  be  removed  without 
the  concurrence  of  a  third  person  whose  concurrence 
the  vendor  has  no  power  to  require,  may  generally, 
before  judgment,  repudiate  the  contract.*  This  right  of 
repudiation  must  be  distinguished  from  the  Common 

Manchester  Racecourse  Go.,  [1901]  2  ^  Salisbury  v.  Hatcher,  2  Y.  &  0. 

Qjj  37  C.  G.  54 ;  Eoggart  v.   Scott,  1  R.  & 

My.  293. 
'  34  Ch.  D.  569.  4  Consider  Be  EucUeshy  and  At- 

2  Ohesterman  v.  Mann,  9  Ha.  206.      kinson's  Contract,  102  L.  T.  214. 
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Law  right  of  rescission,  and  arises  out  of  that  want  of 
mutuality,  which,  unless  waived,  is  usually  fatal  to 
relief  by  way  of  specific  performance  :  but  it  (the  right 
to  repudiate)  must  be  exercised,  if  it  is  to  be  exercised 
at  all,  as  soon  as  the  defect  is  ascertained.^ 

§  469.  And  so  where,  from  the  relation  of  the  parties  instances. 
to  one  another,  the  contract  is  originally  binding  on 
the  one  and  not  on  the  other,  the  latter  may  by  action 
waive  that  want  of  mutuality,  and  enforce  the  specific 
performance  of  the  contract ;  as  in  the  case  of  an  action 
by  a  cestui  que  trust  against  his  trustee  for  the  perform- 
ance of  a  contract  for  sale,  such  a  contract  being 
originally  binding  on  the  trustee,  and  not  on  the 
beneficiary.^  Before  the  alteration  of  the  law  effected 
by  the  Voluntary  Conveyances  Act,  1893,  the  case  of 
a  contract  for  sale  by  a  voluntary  settlor  was  similar ; 
for  though  he  was  incapable  of  enforcing  the  contract 
against  an  unwilling  purchaser,^  the  purchaser  might 
waive  the  want  of  mutuality  and  enforce  it  against 
him.* 

§  470.  (iii. )  Another  apparent  exception  to  the  prin-  iii.  Con- 
ciple  in  question  is  aff'orded  by  the  doctrine  which  was  signed  by 
established  very  soon  after  the  passing  of  the  Statute  oniyr^^'^ 
of  Frauds,   that,   in     case  of  contracts  which  by  that 
statute  are   required   to  be   in  writing,   a   party  who 
has  not  signed  the  contract  may  enforce  it  against  one 
who  has.^ 

HalJcett  V.  Earl  of  Dudley,  [1907]  «  Buchle  v.  Mitchell,  18  Ves.  100 ; 

1  Ch.  590,  at  pp.  596,  597;  76  L.  J.      and   see  Rosher  v.   Williams,  L.  E. 


20  Eq.  210. 


Ch.  330. 

2  Ex  parte  Lacey,  6  Ves.  625. 

3  Smith  Y.  Garland,  2  Mer.  123 ;  ^  ffatton  v.  Grey,  5  Vin.  Abr.  525, 
Johnson  v.  Legard,  T.  &  E.  281 ;  pi.  4,  in  36  Car.  11. ;  S.  C.  2  Cas.  in 
Clarke  v.  Willott,  L.  E.  7  Ex.  313.  qj,.  i64  ;  Buckhouse  v.  Crosby,  2  Eq. 
See,  too.  Be  Carter  and  Eenderdine's  ^^  ,  •,  on  i  ^  ^  -i  ^  j.i 
n  ,  4.  nonrrT  1  OT.  „„,.  Ca.  Ab.  32,  pi.  44 ;  and  see,  as  to  the 
Contract,  [1897]   1   Cb.   776,   over-                        >  i-         >               i 

ruling  Re  Briggs  and  Spicer,  [1891]  ^^^^'^^'^   °^  ^^^  P^^''^  ''''^°  ^*'  °°* 

2  Ch.  127;   and  supra,  §  406,  and  signed,  Morgan  v.  Solford,  1  Sm.  & 

notes  there.  Giffi  101.     See,  too,  infra,  §  515. 
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Reasons.  §  471.  It  has  been  alleged  in  support  of  this  doc- 
trine, in  the  first  place,  that  the  statute  only  requires 
the  contract  to  be  signed  by  the  party  to  be  charged 
therewith  or  his  agent,  and  is  silent  as  to  the  signature 
of  the  other  party.^  But  this  reasoning  seems  incon- 
clusive ;  because  the  doctrine  of  mutuality  is  indepen- 
dent of  the  statute,  and  where  one  party  has  signed 
and  the  other  has  not,  the  rights  of  the  parties,  which 
before  the  statute  were  mutual,  have  by  force  of  it 
ceased  to  be  such.'^ 

A  more  satisfactory  reason   is  that,   by  instituting 

proceedings,  the  plaintiff  has  waived  the  original  want 

of  mutuality,  and  rendered  the  remedy  mutual.^ 

Contract        §  472.  On  the  same  ground,  a  contract  contained  in 

pou.         a  deed-poll  was  enforced,  notwithstanding  an  objection 

taken  from  the  unilateral  nature  of  the  instrument.* 
^^^•^Where      §  473^   (iy.)  Where  the  vendor  has  not  substantially 
has  only    the    whole   interest   which    he   contracted    to    sell,    he 

partial  ^  i  •  i  i 

interest,  cannot  entorce  the  contract  against  the  purchaser,  and 
yet  the  purchaser  can  generally  enforce  it  against  him 
by  compelling  him  to  convey  what  he  can,  with  an 
abatement  of  the  purchase-money  as  compensation  for 
the  deficiency.  This  subject  will  be  found  discussed 
in  a  subsequent  chapter.' 
of°Lord  §  ^'^^'  ^^  *^°  Irish  cases  decided  by  Lord  Eedesdale, 
Redes-      in    each   of  which    the   party   seeking   to    enforce    the 

dale.  .  .  . 

contract  was  at  the  time  when  he  entered  into  it  aware 
of  the  defect  in  the  other  party's  title,®  the  principle 

'  Coleman  v.   Upcot,  5  Vin.  Abr.  M.R.  in   Western  v.  Russell,  3  V.  & 

527,  pi.  17;  Child  v.  Coiriber,  3  Sw.  B.  192;  Martin  v.  Mitchell,  2  J.  & 

423  n. ;    Backhouse  v.   Mohun,   id.  W.  413 ;  Flight  v.  Bolland,  4  Russ. 

434  n. ;  Seton  v.  Slade,  7  Ves.  265 ;  298. 

Lord  Ormond  v.  Anderson,  2  Ball  &  *  Otway   v.   Braithwaite,   Finch, 

B.  363.  405.     See  also  of  a  bond,  Butler  v. 

2  See  per  Leach  V.C.  in  Boys  v.  Powis,  2  Coll.  156. 

Ayerst,  6  Mad.  323.  '  Part  V.  chap.  ii.  §  1257  et  seq. 

3  Child  V.  Comber,  3  Sw.  423  n. ;  "  That  this  circumstance  is  not 
Seton  V.  Slade,  7  Ves.  265 ;  Fowle  necessarily  fatal  to  relief,  see  infra, 
V.  Freeman,  9  Ves.  351 ;  per  Grant  §  1266  ;  Barlcer  v.  Cox,  4  Ch.  D.  464. 
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stated  in  the  last  preceding  section  was  held  not  to 

apply. 

§  475.  In  one  of  these  cases,  a  tenant  for  life  entered  Lawren- 
into  a  contract  with  the  plaintiii  to  grant  a  lease,  which  Biuier. 
he  could  not  do  without  the  consent  of  trustees :  ^  the 
consent  was  refused,  the  contract  being  in  fact  intended 
to   give  a  fine  to  the  tenant  for  life  in  fraud  of  the 
power :  the  intended  lessee  filed  his   bill  against  the 
tenant   for   life,  and  contended   that  he  was  at   least 
entitled    to   such  a  lease  as   the  tenant  for  life  could 
grant  out  of  his  estate.     But  Lord  Redesdale  dismissed 
the  bill  for  want  of  mutuality.     "  No   man,"  he  said, 
"  signs  an  agreement  but  under  a  supposition  that  the 
other  party  is  bound  as  well  as  himself :  and  therefore 
if  the  other  party  is  not  bound,  he  signs  it  under  a 
mistake  "  ;  ^  and  his  Lordship  considered  that  the  prin- 
ciple above  stated  only  applies  where,  on  the  faith  of 
a  contract,  one  party  has  put  himself  in  a  situation 
from  which  he  cannot  extricate  himself,  and  is  therefore 
willing  to  forego  part  of  his  contract, — where  an  injury 
would  be  sustained  by  the  plaintiff",  unless  he  were  to 
get  such  an  execution  of  the  contract  as  the  defendant 
could  give. 

In  the  other  case,  Lord  Redesdale  further  observed  ^?';"?"  ^• 

Yielding. 

upon  the  specific  performance  of  contracts  by  a  tenant 
for  life  exceeding  his  power. ^  "  I  think,"  said  his 
Lordship,  "  Courts  of  Equity  should  never  enforce 
such  contracts,  whether  with  a  view  to  the  party  him- 
self or  to  the  person  entitled  in  remainder.  In  the 
first  place,  it  is  unconscionable  in  the  tenant  for  life  to 
execute  such  a  lease,  because  it  brings  an  incumbrance 
on  the  estate  of  the  remainderman,  and  puts  him  to 
litigation  to  get  rid  of  it :  and  as  to  the  tenant  for  life 
himself,  it  is  compelling  him  to  do  what  is  to  be  the 

1  Lawrenson  v.  Butler,  1  Soli.  &  ^  Harnett  v.   Yielding,  2  Sch.  & 
Lef.  13.                                                      Lef.  549 ;  contra,  Neale  v.  Mackenzie, 

2  1  Sch.  &  Lef.  at  p.  21.  1  Ke.  474. 
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foundation  of  a  future  action  for  damages,  if  lie  die 
before  the  twenty-one  years.  The  Court  will  never 
do  this,  but  will  leave  the  party  at  once  to  bring  his 
action  for  damages.  And  I  also  conceive  that  this  sort 
of  contract,  obtained  by  a  person  who  knew  at  the 
time  the  nature  of  the  title,  is  unconscionable  in  him, 
as  he  makes  himself  a  party  knowingly  to  that  which 
is  a  fraud  on  the  remainderman ;  and,  under  such 
circumstances,  he  has  no  claim  to  the  assistance  of  a 
Court  of  Equity."^ 
The  prin-       K  476.  This   vicw   of    the    iurisdiction    is   certainly 

oiple  IS  "^  .  . 

well  es-     narrower  than  that  entertained  by  previous  Judges  :  it 

tablished.  Z.    ^       ^  °  _  .j-,    „ 

has  been  remarked  to  be  such  by  Lord  Langdale  M.xi., 
and  has  been  disapproved  of  by  Lord  St.  Leonards. 
"  I  doubt,"  said  his  Lordship,  speaking  of  Lord  Eedes- 
dale's  dismissal  of  the  bill  in  the  first  of  the  cases 
above  alluded  to,  "  whether  that  can  be  maintained  as 
the  law  of  the  Court  where  there  is  no  fraud  in  the 
transaction.  If  there  be  a  bo7id  fide  intention  to  exe- 
cute the  power,  and  the  contract  cannot  be  carried 
into  effect,  I  do  not  see  why  the  interest  of  the  tenant 
for  life  should  not  be  bound  to  the  extent  he  is  able  to 
bind  it,  unless  there  be  some  inconvenience."  ^  And 
the  principle  thus  stated  is  now  firmly  established,  not- 
withstanding the  objection  for  want  of  mutuality.* 

1  2  Sch.  &  Lef.  p.  559.     See  also  ^  Byas  y.  Cruise,  2  J.  &  Lat.  460, 
p.  553.  487. 

2  In    TJwmas   v.  Bering,   1    Ke.  *  See    infra,    Part    V.    chap.    ii. 
746.  §  1257. 


CANADIAN  NOTES. 

Want  of  }fiitit(ilit!j  Cured  hi/  Pcrfoi-niuiicc. 

AA'liere  a  father  enters  into  a  contract  Avhereby  he 
parts  with  tlie  cnstodj^  and  control  of  his  cliild,  Avith  tlie 
bo)iu  fide  intention  of  advancing  the  welfai'e  of  the  cliild, 
there  is  nothing  in  such  a  contract  illegal  or  contrary  to 
public  policy,  and,  although  Avhere  such  a  contract  is 
executory  on  both  sides,  the  Court  cannot  decree  specific 
performance  by  reason  of  want  of  mutuality,  yet  where 
the  contract  has  been  faithfully  performed,  so  far  as  the 
father  and  child  are  concerned,  so  that  their  status  has 
become  altered,  the  Court  will,  if  possible,  enforce  in 
speck  the  performance  of  the  contract  by  the  other  party 
to  it.  ^Miere,  therefore,  the  parents  of  the  plaintiff  agreed 
with  H.  and  his  wife  to  give  up  to  them  their  daughter 
the  plaintiff,  then  six  years  old,  to  bring  up  as  their  own, 
and  make  her  sole  heiress  to  their  property  at  their 
death,  and  where  it  appeared  that  the  agreement  was 
hoiht  -fide  intended  by  the  father  for  the  ultimate  benefit 
of  the  plaintiff',  and  that  the  plaintiff'  had  remained  witli 
H.  and  his  wife  for  twenty'  years,  rendering  them  efficient 
service,  and  it  appeared  that  H.  intended  her  to  liave  his 
IDroperty,  and  regarded  the  agreement  as  binding,  so 
tliat  he  considered  it  unnecessary  to  make  a  will,  it  was 
held  that  the  agreement  could  be  enforced  against  H.'s 
representatives,  and  that  it  must  be  decreed  accordingly. 
It  was  also  held  tliat,  inasmuch  as  if  the  parents  of  the 
plaintiff"  had  brought  a  suit  upon  the  agreement  in  this 
case  and  recovered,  they  would  be  trustees  of  the  pro- 
ceeds for  her,  the  plaintiff  might  maintain  the  suit  in 
her  own  name. 

Boyd  Ch.  said  that  this  was  not  a  suit  in  which  the 
plaintiff's  right  to  relief  depended  upon  the  doctrines 
specdall.y  pertaining  to  suits  for  specific  performance, 
using  that  term  in  its  technical  sense,  as  restricted  to 
executory  contracts.  As  pointed  out  hj  Lord  Selborne 
in  Wolverhampton  R.  Go.  v.  London  &  No7-th  Western. 
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R.  Co.,  L.E.  16  Eq.  439,  some  confusion  had  arisen  from 
transferring  considerations  applicable  to  suits  for  speci- 
fic performance  properly  so  called    to  questions  which 
had  arisen  as  to  the  propriety  of  the  Court  requiring 
something  or  other  to  be  done  in  specie    .     .    .  "All  that 
was  engaged  to  be  done  on  the  part  of  the  plaintiff's 
parents  had  been  done,  but  not  until  the  death  of  Hall 
and  his  wife  were  they  entitled  to  call  for  the  per- 
formance of  his  part  of  the  bargain  as  to  the  property 
he  might  die  possessed  of,  so  that  it  was  manifest  the 
parties  did  not  contemplate  a  contemporaneous  perform- 
ance of  the  agreement  in  this  aspect  of  it.    The  question 
was  not  now  Avhether  the  contract  originally  would  have 
been  enforceable    by  the  Court  in  specie;  doubtless  as 
in  all  personal  contracts  of  a  continuing  character,  and 
as  in  all  voluntary  contracts  involving  a  renunciation 
of  parental  rights,  that  could  not  have  been  granted  by 
the  Court,  but,  the  agreement  having  been  faithfully  per- 
formed by  the  father  and  the  child  on  their  part,  should 
any  objection  that  there  was  in  the  agreement  itself  of 
want  of  mutuality  be  allowed  to  prevail  at  this  stage? 
It  might  be  conceded  that  the  Court  could  not  have  en- 
forced this  contract  at  the  outset,  but  by  its  terms  the 
■  parties   did   not   contemplate   then   obtaining   the   pro- 
perty now  in  question.     The  transaction  was  intended 
to  be  a  conditional  one."  The  principle  referred  to  by 
Bacon  V.-C,  in  Corcrdale  v.  Eastioood,  L.E.  15  Eq.  131, 
was  held  to  apply,    "that  where  a  man  makes  a  repre- 
sentation to  another  in  consequence  of  which  that  other 
contracts  engagements,  or  alters  his  position,  or  is  in- 
duced to  do  any  other  act  wliich  either  is  permitted  or 
sanctioned  by  the  person  making  the  representation,  the 
latter  cannot  withdraw  from  the  representation,  but  is 
bound  by  it  conclusively.''   Rohcrts  v.  Hall,  1  O.K.  388. 

Want  of  mutuality  sometimes  arises  from  the  fact 
that  one  side  of  the  contract  is  for  personal  services 
which  cannot  be  enforced.  The  following  case  deals 
with  such  a  question. 

In  Heiritt  v..  Brown,  16  Grant's  Ch.  670,  the  plain- 
tiff, Hewitt,  being  in  possession  of  land  belonging  to  the 
defendant  and  being  entitled  to  remain  in  possession  for 
another  year,  the  defendant  in  order  to  obtain  immediate 
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possession,  agreed  that  in  consideration  tliereof  lie  would 
give  another  piece  of  land  to  the  plaintiff's  husband  and 
wife  for  the  life  of  the  wife,  the  husband  further  agree- 
ing that  he  would  look  after  and  take  care  of  the  former 
property  whenever  the  defendant  Avas  absent,  and  would, 
during  the  Avinter,  see  to  the  defendant's  cattle  and  stock. 
In  pursuance  of  this  agreement  possession  A\as  delivered 
of  the  respective  parcels  and  the  husband  rendered  some 
services,  being  all  tliat  were  required  of  him.  It  Avas  held 
that  this  agreement  Avas  enforceable  notAvithstanding  the 
stipulation  as  to  personal  services. 

"The  objection,"  said  SpraggeY.-C,  "is  that  the  Court 
cannot  enforce  that  part  of  the  agreement  relating  to 
the  personal  services,  a  part  to  be  performed  by  the 
plaintiffs,  and  therefore  Avill  not  enforce  any  part  of  the 
agreement  in  their  favour.  I  should  have  regretted 
very  much  if  this  difficulty  had  been  insuperable  as  it 
would  haA'e  been  an  obstacle  in  many  cases  to  the  Court 
preventing  the  commission  of  very  great  injustice,  for 
the  Court  could  not  preA'ent  the  displacing  of  a  party  by 
ejectment  who  had  personal  duties  to  discharge  as  part 
of  the  consideration  for  his  possession,  although  he  might 
have  discharged  all  those  duties  and  even  although  those 
duties  might  haA^e  been  but  a  small  part  of  the  considera- 
tion and  he  had  fully  paid  all  the  rest,  and,  in  addition, 
have  punctually  discharged  all  the  personal  duties  Avhich 
he  Avas  to  discharge.  It  Avould  be  a  technical  rule  in  the 
way  of  this  Court  preventing  a  great  Avrong  and  I  am 
glad  to  find  that  such  a  rule  does  not  prevail."  The 
learned  Chancellor  here  refers  to  Fry  on  Specific  Per- 
formance, sec.  558. 

In  the  event  a  perpetual  injunction  Avas  granted  sub- 
ject to  be  dissolved  on  any  default  on  the  part  of  the 
plaintiff  to  perform  the  personal  services  stipulated  for. 

Plaintiff  hy  Suiiif/  may  malic  Remedy  Mutual. 

A  resident  of  Buffalo,  United  States,  agreed  in  writ- 
ing with  the  defendant  to  exchange  lands  in  Buffalo  for 
lands  of  the  defendant  in  Ontario,  and  brought  action  for 
specific  performance  of  the  contract.  The  contention 
was  made  that,  as  the  plaintiff's  land  Avas  situated  in 
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a  foreign  country,  and  the  plaintiff  a  resident  of  a 
foreign  country,  tlie  defendant  could  not  have  obtained 
a  remedy  from  the  plaintiff  on  the  contract,  and,  there- 
fore, the  remedy  was  not  mutual.  It  was  considered  a 
sufficient  answer  to  this  objection  that  the  plaintiff,  hav- 
ing brought  his  action  here  and  thereby  submitted  to  the 
jurisdiction  of  llie  Court,  had  waived  the  want  of  mutual- 
ity and  rendered  tJie  j'cniedy  mutual,  but  it  was  also 
pointed  out  that  the  fact  of  the  land  which  was  the  sub- 
ject of  the  contract  being  in  a  foreign  country  did  not 
prevent  the  Court  from  aAvard-ing  specific  performance, 
if  the  parties  were  within  jurisdiction.  Montgomery  v. 
Boppensburg,  31  O.E.  433. 
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CHAPTER  IX. 

ILLEGALITY  OP  THE  CONTRACT. 

§  477.  The  illegality  of  a  contract,  or  of  any  part  illegality 
of  a  contract,  is  of  course  a  bar  to  its  specific  perform-  perform- 
ance,  as  well   as  to   every  other  proceeding  by  which  contract 
either   of  the   parties  may  seek   to   enforce   it.^     The 
interference   of  the    Court  is  prevented,  whether  the 
contract  was  illegal  at  the   time  of  its  being  entered 
into,  or  was  then  legal  but  has  been  rendered  illegal 
by  subsequent  statute  law  before  its  execution.^     But 
in  the  latter  case  the  Court  is,  it  seems,  anxious  to  find 
some  means  of  executing  the  contract  so  far  as  it  may 
be  done  without  violating  the  law.^ 

§  478.  In  the  case  of  foreign  contracts,  they  must,  in  foreign 
in  order  to  be  enforced  here,  be  legal  according  to  the 
law  of  this  country  ;  and  this  notwithstanding  that 
such  foreign  contracts  may  have  been  made  with  a 
view  to  performance  abroad  and  to  foreign  laws.  It 
is  not  enough  that  they  are  valid  according  to  the  law 
of  the  country  where  they  were  made.  For  "  when 
the  Courts  of  one  country  are  called  upon  to  enforce 
contracts  entered  into  in  another  country,  the  question 
to  be  considered  is  not  merely  whether  the  contract 
sought  to  be  enforced  is  valid  according  to  the  laws  of 
the  country  in  which  it  was  entered  into,  but  whether 

1  See  infra,  §  485.  Briscoe,    8    Mod.    51 ;    and    infra, 

2  Atkinson  v.   Ritchie,   10    East,      §  913. 

530,  534 ;  Barker  v.  Hodgson,  3  M.  s  Bettesworth  v.  Dean  of  St.  PatiVs, 

&  S.  267  ;  Esposito  v.  Bowden,  4  EI.  Sel.  C.  in  Ch.  6G  ;  3  Bro.  P.  0.  359  ; 

&  Bl.  963.     See  also  Winnington  v.  infra,  §  1008. 

F.  R 
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it  is  consistent  with  the  laws  and  policy  of  the  country 
in  which  it  is  sought  to  be  enforced."  ^ 
SteT'  §  ^'^^'  ^^^^  constitutes  illegality  in  all  the  various 
iiiegauty.  species  of  contracts  which  may  exist  between  man  and 
man  is  a  subject  of  enormous  dimensions,  regulated  in 
part  by  the  statute  law  of  the  realm,  in  part  by  con- 
sideration of  public  policy,^  and  in  part  even  by  the 
rules  which  the  Courts  have  adopted  for  the  general 
protection  of  all  suitors.^  It  will  be  needful  here  only 
to  enter  into  the  subject  so  far  as  it  peculiarly  affects 
actions  for  specific  performance.  And  in  this  connection 
reference  may  be  made  to  a  recent  case,^  in  which  it 
was  held  that,  although  an  option  to  purchase,  which 
was  void  for  remoteness,  could  not  be  specifically 
enforced,  still  the  contract  to  give  the  option  was  not 
an  illegal  contract,  and  accordingly  damages  were 
recoverable  for  breach  of  it. 

Peculiar        K  480.  A  defence  founded  on  the  illegality  of  a  con- 
nature  "  o       ./ 

of  the  tract  differs  in  its  nature  from  most  other  defences  :  the 
objection  is  rather  that  of  the  public  speaking  through 
the  Court,  than  of  the  defendant  as  a  party  to  the 
action.  The  law  disallows  all  proceedings  in  respect  of 
illegal  contracts,  not  from  any  consideration  of  the 
moral  position  and  rights  of  the  parties,  but  upon 
grounds  of  public  policy.  For  if  A.  and  B.  enter  into 
a  contract  for  some  illegal  act  to  be  performed  by  A., 
to  which  both  are  alike  privy,  and  A.  do  his  part  in 
the  business,  B.  has,  it  seems,  no  moral  right  to  refuse 
performance  of  his  part,  provided  there  be  nothing- 
immoral  in  that  part  abstracted  from  the  general  end 
of  the  contract ;  as,  for  instance,  if,  under  a  contract 
to  ship  goods  contrary  to  law,  A.  ship  the  goods,  B.  has 

•  Hope  V.  Hope,  8  De  G.  M.  &  G.  Lord  Brownlow,  4  H.  L.  C.  1,  and 

731,   743;   per  Lord    EUenborough  the  cases  there  collected. 

C.J.  in  Potter  v.  Brown,  6  East,  at  ^  Gooth  v.  Jackson,  6  Ves.  12. 

p.  131.  *  Worthing  Corporation  v.  Heather, 

2  As  to  this  class,  see  Egerton  v.  [1906]  2  Oh.  532,  536,  538. 
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no  ground  in  natural  equity  for  refusing  to  pay  the 
stipulated  price :  A.  and  B.  were  equal  in  the  culpa- 
bility of  the  contract,  but  B.  does  a  fresh  wrong  by 
refusing  payment :  ^  but  it  is  a  wrong  for  which  no 
remedy  is  afforded  by  the  law,  for  ex  dolo  malo  noa 
oritur  actio.  "  It  is  not  for  his  (the  defendant's)  sake," 
said  Lord  Mansfield  C.J.,  "  that  the  objection  is  ever 
allowed ;  but  it  is  founded  on  general  principles  of 
policy,  which  the  defendant  has  the  advantage  of,  con- 
trary to  the  real  justice  between  him  and  the  plaintiff, 
— by  accident,  if  I  may  so  say."  ^  Where  the  defen- 
dant has  received  the  benefit  of  the  contract,  this 
defence  is  evidently  an  unrighteous  one,  and  will  accord- 
ingly be  received  by  the  Court  with  some  degree  of 
disfavour.^ 

§'481.  The  principle  on  which  this  defence  reposes  Awards, 
is  shown  by  the  cases  on  the  specific  performance  of 
awards  ;  for  the  illegality  of  the  act  directed  to  be  done 
by  the  award  will  be  a  ground  for  refusing  specific  per- 
formance, although  the  unreasonableness  of  the  act 
would  be  no  ground,  it  being  a  decision  by  the  judge 
chosen  by  the  parties.*  It  is  further  illustrated  by  this, 
that  where,  in  a  suit  for  specific  performance,  a  fact 
not  put  in  issue  by  either  party  has  come  out  on  the 
evidence  affecting  the  legality  of  the  contract,  it  has 
been  noticed  by  the  Court,  which  has  not  proceeded 
without  directing  an  inquiry.^ 

§  482.  As  to  the  clearness  of  the  illegality  which  will  How  far 

*  There  is  a  difference  of  opinion  3  Shrewsbury    and    Birmingham 

amongst  the  jurists  as  to  the  binding  EaUway  Co.  v.  London  and  North 

nature  of  the  promise,  in  the  case  ^^^^^^^  ^^            ^^_^  ^g  3^^^_  ^4_ 
ahove   stated,    m  foro   conscientix ; 

though  all  agree  that  it  cannot  be  ^'^  ^^^°  ^"P™'  §  ^^S,  and  of.  Wil- 

enforced.     See   Grot,   de  Jur.   Bell.  ^«'a™«  v-   The  St.    George's  Harbour 

ac  Pac.  lib.  ii.  c.  xi.  s.   9 ;  Pothier,  Co.,  2  De  G.  &  J.  547,  558. 

Tr.  des  Oblig.  Part  I.  chap.  1,  sect.  1,  ,  ^^^^  ^_  ^.^^^^^^  ^  S^_  43_ 
art.  3,  §  6. 

2  In  Holman  v.    Johnson,  Cowp.  '^  FarJcenv.  Whitby,  T.  &  E.  366 ; 

343.  Evans  v.  Richardson,  3  Mer.  469. 
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the  ille- 
gality 
must  be 
made  out. 


Where  a 
trust  is 
consti- 
tuted. 


Powell  V. 
Knowler. 


be  a  bar  to  specific  performance,  there  is  perhaps  some 
slight  diversity  of  expression.  In  Johnson  v.  Shreivs- 
hury  and  Birmingham  Railway  Co.,^  Knight  Bruce  Iv.J. 
laid  it  down  that,  before  the  Court  would  enforce  the 
specific  performance  of  a  contract,  it  must  be  satisfied 
that  there  is  not  a  reasonable  ground  for  contending 
that  the  contract  is  illegal  or  against  the  policy  of  the 
law ;  and  in  another  case,^  Turner  L.J.  refused  to 
enforce  a  contract  for  sale  which  he  held  to  have  been 
entered  into  for  the  purpose  of  acquiring  the  right  to 
set  aside  a  transaction  for  fraud  committed  on  the 
vendor  to  the  plaintiff';  he  declined  to  determine  whether 
the  contract  was  tainted  with  champerty  or  mainte- 
nance ;  but  held  that  the  right  to  complain  of  fraud 
was  not  a  marketable  commodity.  But  in  a  case  on  a 
contract  by  a  solicitor  retiring  from  a  firm,  to  allow  his 
name  to  be  used  after  his  retirement,  Lord  Hatherley 
(then  Wood  V.C.)  observed,  "the  agreement  must  be 
legal  or  illegal,  and  it  is  not  within  the  discretion  of 
the  Court  to  refuse  specific  performance  because  an 
agreement  savours  of  illegality.  It  must  be  shown  to 
be  illegal."  ^ 

§  483.  Where  a  trust  is  constituted,  designed  to  give 
effect  to  a  contract  in  itself  incapable  of  being  enforced, 
and  the  trust  is  in  itself  perfectly  lawful  and  inde- 
pendent of  the  contract  except  so  far  as  that  may  be 
necessary  to  explain  the  constitution  of  the  trust,  there 
the  trust  may  be  enforced,  and  by  means  of  it  the 
contract  incidentally  performed.  This  principle  was 
acted  on  in  the  case  of  Powell  v.  Knowler,^  before  For- 
tescue  M.E.,  where  A.  and  B.  entered  into  a  contract 
for  the  division  of  an  estate  to  be  recovered,  which 
was   incapable   of  being   enforced   on   the   ground   of 


1  3  De  G.  M.  &  G.  914.  See  also 
City  of  London  v.  Nash,  3  Atk.  512 ; 
S.  C.  1  Ves.  Sen.  12. 

2  De  Eoghton  v.  Money,  L.  R.  2 


Ch.  164. 

^  AuUn   V.  Eolt,  2  K. 
p.  70. 

«  2  Atk.  224. 


J.   at 
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champerty,  and  the  party  who,  according  to  the  con- 
tract, was  to  convey  part  of  the  estate  to  the  other, 
by  a  codicil  directed  the  contract  to  be  carried  into 
execution,  and  created  a  trust  for  that  purpose ;  the 
trust  was  specifically  enforced  against  the  trustee. 

§  484.  The  principle  of  this  case  is  in  analogy  with  The  prin- 

1  P  11  mi  11    oipleiUus- 

that  of  several  other  cases.  Thus  where  an  act,  though  trated. 
the  result  of  an  unlawful  contract,  is  itself  lawful,  it 
may  form  the  consideration  for  a  lawful  contract,  as, 
for  instance,  the  actual  transfer  of  stock,  the  contract 
for  which  was  illegal.^  Similarly  a  trustee  into  whose 
hands  money  is  paid  on  account  of  a  third  person 
cannot  set  up  the  illegality  of  the  trust  under  which 
the  money  was  so  paid,  though  the  cestui  que  trust  could 
not  have  enforced  his  right  against  the  payer  directly, 
as  in  that  case  he  could  only  have  got  at  the  money 
through  the  illegal  contract.^ 

§  485.  The   position    of   the   Court  with   regard  to  Sykes  \. 

•11         1  T    1        T         1  T\/r  -n      •        o    7  Beadon. 

illegal  contracts  was  stated  by  Jessel  M.K.,  m  bykes  v. 
Beadon,^  as  follows  :  "  I  think,"  said  his  Lordship,  "  the 
principle  is  clear  that  you  cannot  directly  enforce  an 
illegal  contract,  and  you  cannot  ask  the  Court  to  assist 
you  in  carrying  it  out.  You  cannot  enforce  it  in- 
directly ;  that  is,  by  claiming  damages  or  compen- 
sation for  the  breach  of  it,  or  contribution  from  the 
persons  making  the  profits  realized  from  it.  It  does 
not  follow  that  you  cannot,  in  some  cases,  recover  money 
paid  over  to  third  persons  in  pursuance  of  the  con- 
tract ;  and  it  does  not  follow  that  you  cannot,  in  other 
cases,  obtain,  even  from  the  parties  to  the  contract, 
moneys  which  they  have  become  possessed  of  by  repre- 
sentations that  the  contract  was  legal,  and  which 
belonged  to  the  persons  who  seek  to  recover  them."  * 

§  486.  Trade   unions   being,    apart   from   the  Trade  Trade 

^  o'       jr  unions. 

'  M'Callan  v.  Mortimer,  9  M.  &      470;  Tenant  v.  EUioit,  1  B.  &  P.  3. 
W.  636.  3  11  ch.  D.  170. 

2    TJwmson  v.    Thomson,  7    Yes.  *  11  Ch.  D.  at  p.  197. 
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Union  Act,  1871,  illegal  associations,  the  Court  will 
not,  by  reason  of  the  terms  of  section  4  of  that  Act, 
at  the  instance  of  a  member  of  such  an  union,  enforce 
a  contract  contained  in  its  rules  for  providing  benefits 
for  its  members.^ 

1  Righy  v.  Connol,  14  Ch.  D.  482 ;  by  39  &  40  Vict.  c.  22  (the  Trade 

Wolfe  V.  Matthews,  21  Ch.  D.  195.  Union  Act  Amendment  Act,  1876). 

Cf.  i)«7i;e  V.  iiWMow,  28  W.  E.  977.  „      .      .,.    m    j   t^.  .      -,^^1 

mi.     A   i.     J!  in,-,  i-       T   •     .1  See.too.theTradeDisputes  Act,  1906 

The  Act  of  1871  mentioned  m  the  ^ 

test  was  amended  in  various  respects       (6  Edw.  7,  c.  47). 
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CONTRACTS    ULTRA   VIRES. 

§  487.  Corporations  created  for  special  purposes  have  contraots 
a  power  to  contract,  but  within  certain  limits  only,  and  rJtio°ng°" 
all  contracts  in  excess  of  their  powers,  or  ultra  vires,  are  ^j^^'^'' 
void,  and  therefore  necessarily  incapable  of  beina;  en-  t^^ir 

,  ^  .  .  °  powers. 

forced  in  any  legal  proceeding.^  This  subject  has  of 
late  years  undergone  great  discussion  in  respect  of 
contracts  by  railway  ^  and  other  companies. 

§  488.  A  contract  entered  into  by  such  a  corporation  But  are 
in  the  proper  form  is  prima  facie  good,  and  the  onus  to ITgood. 
lies  on  the  person  alleging  it  to  be  void  to  show  that  it 
is  in  excess  of  the  corporation's  powers,  and  not  on  the 
person  relying  on  it  to  show  that  the  corporation  was 
authorized  to  enter  into  it.  Corporations  have  by  law 
a  power  to  enter  into  all  contracts  not  expressly  or 
impliedly  prohibited ;  ^  and  therefore  all  corporate  bodies 
are  'primd  facie  bound  by  contracts  under  their  corporate 

'  See  Baroness  Wenlock  v.  River  1  Ch.  at  p.  374 ;  .ifBrmed  in  C.  A., 

Bee  Co.,   10  App.   Cas.   354,    362 ;  [1910]  2  Ch.  502 ;  103  L.  T.  4. 
54  L.  J.  Q.  B.  577  ;  A.-G.  v.  Great 

Eastern  Bailway  Co.,  5  App.  Cas.  ^  E.g.  Corbett  v.  Sotith  Eastern  & 

at  p.  486  ;  49  L.  J.  Ch.  545;   Trevor  Chatham  Railways  Managing  Oom- 

V.    Whitworth,  12   App.   Cas.    409,  mittee,  [1906]  2  Ch.  12,  20,  reversing 

433 ;  57  L.  J.  Ch.  28.    With  respect  S.  C.  [1905]  2  Ch.  280. 
to  a  chartered    company,   however, 

"  it  must  not  he  assumed  that,  if  a  '  Rer  Erie  J.  in  Mayor  of  Nor- 

chartered   company   does    some   act  wich  v.  Norfolk  Railway  Co.,  4  El. 

which  it  is  forbidden  to  do  by  its  &  Bl.  397,  413.     Cf.  Mayor  of  Scar- 

charter,  that  act  is  necessarily  void  borough   v.    Cooper  (sale  by  muni- 

as  ultra  vires."    Per  Swinfen-Bady  oipal  corporation  in  consideration  of 

J.,  in  British  South  Africa  Co.  v.  a  perpetual  yearly  chief  rent),  [1910] 

Be  Beers  Consolidated  Mines,  [1910]  1  Ch.  68. 
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Where  the  seals  ;  "  but  this  prima  fade  right,"  said  Lord  Cranworth, 
tiouis^"  "does  not  exist  in  any  case  where  the  contract  is  one 
re  utted.  ^jjjgjj^  fj.^^  ^]jg  nature  and  object  of  incorporation,  the 

corporate  body  is  expressly  or  impliedly  prohibited  from 

making."  ^     "  Where  a  corporation,"  said  Lord  Wensley- 

dale,^  "  is  created  by  an  Act  of  Parliament  for  particular 

purposes,  with,  special  powers,  their  deed,  though  under 

their  corporate  seal,  and  that  regularly  affixed,  does  not 

bind  them,  if  it  appears  by  the  express  provisions  of 

the  statute  creating  the  corporation,  or  by  necessary  or 

reasonable  inference  from  its  enactments,  that  the  deed 

is  ultra  vires,  that  is,  that  the  legislature  meant  that 

such  a  deed  should  not  be  made." 

Shrews-        §  489.   This  doctrine  was  very  fully  discussed  in  a 

Railway    case  to  which  it  is  proposed  now  briefly  to  advert. 

and  N.  w.      lu  the  case  of  Tlie  Shrewsbury  and  Birmingham  Rail- 

^'^I'way    ^^y   Q^^   ^^    rpj^^  London  and  North  Western  Railway 

Co.,^  the  contract  between  the  companies  was  briefly  to 
the  effect  that  the  North  Western  Company  should  give 
up  to  the  Shrewsbury  Company  seven-thirteenths  of  the 
profits  of  the  carriage  of  passengers  and  goods  over  a 
part  of  the  North  Western  line,  in  consideration  of 
receiving,  in  return,  six-thirteenths  of  the  profits  made 
by  the  Shrewsbury  Company  on  a  certain  portion  of 
their  line.  In  the  course  of  the  protracted  litigation 
which  arose  out  of  this  contract,  opposing  opinions  were 
given  by  the  highest  authorities  as  to  whether  it  was 

^  In  Directors,  &c.  of  the  Shrews-  Mac.   &   G.    70 ;    before  Q.   B.,    17 

lury  and  Birmingham  Railway  Co.  Q.   B.   625 ;     before    Lord    Eomiily 

V.    Directors,    &c.     of    The  North  M.R.,    16    Beav.   Ml ;    before    the 

Western  Eailway   Oo.,   6  H.  L.  C.  Court  of  Appeal  in  Chancery,  4  De 

135,  136.  G.  M.  &  G.  115  ;   and  in  D.  P.,  6 

2  In  South  Yorkshire  Eailway  and  H.  L.  C.  113 ;  and  see  Lancaster  and 

River  Dun    Co.  v.    Great  Northern  Carlisle     Railway     Co.    v.    North 

Railway  Co.,  9  Exch.  84;  accord-  Western    Railway  Co.,   2  K.  &   J. 

ingly  Bateman  v.    Mayor,  &c.    of  293;    Hare  v.   London    and  North 

Ashton-under-Lynn,  3  H.  &  N.  323.  Western  Railway    Co.,   2  J.   &  H. 

2  Before  Lord  Cottenbam,  2  Mac.  80 ;  Midland  Railway  Oo.  v.   Great 

&   G.   324 ;   before   Lord   Truro,    3  Western  Railway  Co.,  21  W.  E.  657. 
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ultra  vires  or  not,  Lord  Cottenham  and  the  Queen's 
Bench  inclining  to  the  opinion  of  its  validity,  and 
Turner  L.J.  and  Lord  Cranworth  sitting  in  the  House 
of  Lords  leaning  strongly  to  the  opinion  that  it  was  in 
excess  of  the  powers  of  the  companies.  If  such  a  con- 
tract was  valid  as  to  part  of  the  line,  why  should  it  not 
be  valid  as  to  the  whole  ?  and  if  so,  there  would  be  no 
impediment,  it  was  urged,  to  two  companies  bringing 
their  funds  into  a  common  stock,  and  dividing  them 
amongst  their  shareholders  in  any  stipulated  proportion. 

§  490.  It  would   be  foreign   to   the  objects  of  this  Limita- 
treatise  to  discuss  the  very  numerous  cases  which  have  discus- 
arisen  on  this  doctrine  of  ultra  vires,  involving  as  they  ^'°°' 
almost  always  do  a  careful  consideration  of  the  statutes 
in  force  with    regard  to   the  class    of   corporations    in 
question,  the  charter  or  Act  of  Parliament  or  memo- 
randum of  association  of  the  particular  corporation,  and 
the  contract  in  question  in  each  case.^ 

§  491.  The  question  of  ultra  vires  as  applicable  to  Difierenoe 
corporations  must  be  carefully  distinguished  from  th.Q  ultra  vires 
question  of  ultra  vires  as  applicable  to  the  agents  or  ^ J^^J^J^" 
officers  of  those  bodies.     An  act  which  is  bevond  the  ?''*''"  '^*?* 

•I  its  agents. 

powers  of  the  corporation  can  never  be  good  and  can 
never  be  made  good  by  ratification  or  acquiescence  or 
in  any  way  short  of  Act  of  Parliament.^  On  the  other 
hand,  an  act  which  is  within  the  powers  of  the  body  but 
beyond  the,  powers  of  the  board  of  directors  or  other 
managers,  may  and  often  does  become  binding  on  the 
corporation  by  its  ratification  ^  or  acquiescence  :  and  so 
again  acts  which  are  beyond  the  powers  of  the  managers 
except  on  the  observance  of  certain  conditions  may,  if 
within  the  powers  of  the  body  corporate,  be  held  good 

'  See   Brice's    Doctrine   of   "Ultra  ^  ggg   Qrant  v.    United  Kingdom 

^'f^'       ^,  SwitcJihackBailways  Co.,iOCh.'D. 

/nZ  ^f  ^''•^/;*'^7^/-ff  135,139-140;  58  L.  J.  Ch.  211; 
<e  Iron  Co.  v.  Miclie,  L.  R.  7  H.  L. 

653 ;  and  Holmes  v.  Trench,  [1898]      -^™*"'^  ''•  '^"'''™  ^'^'^^'  °f  -4«s*™^«'*' 

1  I.  R.  319,  334.  2  App.  Cas.  366 ;  46  L.  J.  P.  C.  87. 
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by  a  judicial  inference  from  the  conduct  of  the  corpora- 
tion that  the  conditions  have  been  observed.  The  first 
class  of  acts  are  void  from  the  nature  of  the  corporation  : 
the  second  are  objected  to  as  having  been  beyond  the 
scope  of  the  agent's  authority. 
Difierenoe     §  492.  Hence  it  must  not  be  assumed  that  the  ques- 

of  qa.es-         .„,...  ,  . 

tionbe-  tion  of  Ultra  Vires  is  in  all  respects  the  same  when  it 
porators  "  arises  between  the  members  of  a  company  and  its 
tween^cor-  directors,  and  when  it  arises  between  the  company  and 

poration     ^  ^^livd  pCrSOU. 

strangers.  §  493^  gome  coutracts  are  of  such  a  nature  that  every 
ultra  vires  One  must  kuow  them  to  be  beyond  the  powers  of  the 
nota^^^  corporation  with  which  he  is  dealing,  as  e.g.,  a  contract 
defence.  ]jy  g^  railway  company  to  buy  a  thousand  gross  of  green 
spectacles,  or  a  contract  by  a  company  formed  to  make 
a  railway  from  A.  to  B.  for  the  construction  of  a  railway 
from  0.  to  D.  Such  contracts  as  these  are  equally  void, 
whether  the  question  arise  between  the  company  and  a 
stranger  or  between  members  of  the  corporation.  But 
the  case  is  quite  different  as  regards  many  other  con- 
tracts which  may  or  may  not  be  really  entered  into  for 
the  purposes  of  the  company.  Directors  might  buy 
iron  rails  not  really  for  the  purposes  of  the  line  but  for 
speculation.  This  contract  would  be  void  as  against 
the  shareholders,  but  might  be  perfectly  good  in  favour 
of  the  vendor  to  the  company.  In  short,  the  mere  fact 
that  a  contract  by  the  directors  is  ultra  vires,  as  between 
them  and  the  shareholders,  does  not  necessarily  dis- 
entitle the  other  party  to  the  contract  from  suing  upon 
it.  To  do  so,  it  is  further  necessary  that  the  party 
suing  should  have  known  at  the  time  of  the  contract 
that  it  was  intended  for  a  purpose  unconnected  with 
the  incorporation  of  the  company.  The  nature  of  the 
contract  will  show  this  in  some  cases  :  in  others  it 
will  not.^ 

1  Fer    Lord   Campbell   C.J.    and      Norfolk  Railway  Co.,  4  El.  &  Bl. 
Erie    J.    in   Mayor  of  Norwiclx  v.      397,  415,  443 ;  per  Lords  Campbell 
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§  494.  From  this  principle  it  follows  that,  where  a  Vendor 
public  company  is  authorized  to   take  land  for  extra-  to  oran- 
ordinary  purposes,  a  person  who  agrees  to  sell  his  land  bouncf  to 
to  this  company  is  not  bound  to  see  that  it  is  strictly  ?®®'HV* 

r       J  ^  ./is  strictly 

required  for  such  purposes  ;  but  if  he  acts  bond  fide  and  required. 
without  knowledge  that  the  land  is  not  so  required,  or 
that  the  transaction  is  any  misapplication  of  the  funds 
of  the  company,  the  contract  is  binding  in  his  favour, 
and  may  be  enforced  by  him  in  Equity  :  ^  and  the  same 
holds  good  where  the  company,  really  requiring  part  of 
an  estate,  purchase  more  than  is  required.^ 

§  495.  Furthermore  a  contract  will  not  be  void  as  irregu- 
against  a  third  person  dealing  bona  fide  with  the  cor-  ""  ^' 
poration,  because  there  may  have  been  the  omission  to 
observe  some  formality  required  by  the  terms  of  its 
constitution,  or  because  there  may  have  been  some 
irregularity  on  the  part  of  the  directors  or  officers  of 
the  body  entering  into  it  on  their  behalf.  Thus,  for 
instance,  it  has  been  held  to  be  no  defence  to  an  action 
against  a  company  upon  a  debenture  sealed  with  their 
common  seal  that  the  borrowing  of  the  money  thereby 
secured  was  not  sanctioned  by  the  resolution  of  an 
extraordinary  general  meeting  as  required  by  its  deed 
of  settlement.* 

and  St.  Leonards  in  Eastern  Counties  Agar  v.  Athenaium  Life  Assurance 

Railway  Co.  v.  Eawhes,  5  H.  L.  C.  Society,  3  C.  B.  N.  S.  725  ;   Grady's 

338,  355,  372  ;  Be  Contract  Corpora-  Case,  1  De  G.  J.  &  S.  488 ;  Prince  of 

tion,  L.  E.  8  Eq.  14 ;  Oreen  v.  Nixon,  Wales  Assurance    Co.   v.   Harding, 

23  Beav.  530  ;  Royal  British  Bank  v.  El.  B.  &  E.  183.    See,  too,  Fountaine 

Turquand,  5  El.  &  BI.  248  ;   6  El.  &  v.    Carmarthen,   &c.    Railway    Co., 

Bl.  327.  L.  E.  5  Eq.  316,  at  p.  322 ;  37  L.  J. 

'  Eastern   Counties  Bailway   Co.  Ch.  429 ;  County  of  Gloucester  Bank 

Y.  Hawkes,  5  H.  L.  C.  331,  349,  355.  v.    Budry    Merthyr    Colliery    Co., 

2  g  Q  [1895]  1  Ch.  629,  633 ;  64  L.  J.  Ch. 

451 ;  Duck  V.    Tower    Galvanizing 

^Boyal British  BankY.  Turquand,  Co.,  [1901]  2   K.  B.    314,  318;   70 

6  El.  &  BI.  248 ;  6  EI.  &  BI.  327;  L.  J.  K.  B.  625. 
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CHAPTER  XL 

STATUTE    OF   FRAUDS   AND    PART   PERFORMANCE. 

§  496.  By  the  4th  section  of  the  Statute  of  Frauds  ^  Fourth 
it  is,  amongst  other  things,  enacted  that  no  action  shall  of  the 
be  brought  whereby  to  charge  any  person   "  upon  any  ^  ^*'^*^' 
contract  or  sale  ^  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  ^  or    concerning    them,*  unless  the 
agreement  upon  which  such  action  shall  be  brought, 
or    some    memorandum    or    note    thereof,    shall    be    in 
writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully 
authorized." 

It  follows  from  this  enactment  that  the  plaintiff 
suing  on  a  contract  in  relation  to  land  must  prove  two 
things — -first,  that  there  was  in  fact  a  contract  con- 
cluded between  the  parties ;    and  secondly,  that  there 

>  29  Car.  11.  c.  3.  [1909]  1  K.  B.  357 ;  78  L.  J.   K.  B. 

2  As  to  the  grammatical  construe-      187. 

tion  of  this  clause,  see  per  Kay  J.  4  In  Boiton  v.  lloston,   [1904]  1 

in  McManus  v.  Cooke,  35  Ch.  D.  at  K.  B.  124,  126,  127;  73  L.  J.  K.  B. 

P-  687.  17j  the  contract  was,  in  substance,  to 

3  A  contract  for  the  sale  of  the  effect  that  if  the  defendant  would 
debentures  containing  a  floating  buy  a  particular  house— which  he 
charge  on  a  company's  landed  did  buy— the  plaintiff  (his  wife) 
property  is  a  contract  for  an  inte-  would  make  him  a  present  of  it. 
rest  in  land  within  this  section :  But  the  contract  created  no  obliga- 
Briver  v.  Broad,  [1893]  1  Q.  B.  tion  to  acquire  an  interest  in  land, 
539,  744.  See,  too,  Jaruis  v.  Jarvis  it  did  not  affect  the  owner  of  the  land 
(machinery  consisting  ,of  trade  specified,  nor  did  it  create  or  deal 
fixtures),  [1893]  W.  N.  138 ;  63  with  the  interest  of  any  one  in  it.  It 
L.  J.  Ch.  10;  69  L.  T.  412;  and  was  held  by  the  Court  of  Appeal  that 
Morgan  v.  Eussell  &  Sons  (slag  to  the  contract  was  not  one  to  which 
be  severed  andremoved  bypurchaser),  the  4th  section  of  the  statute  applied. 
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is  a  sufficient  note  or  memorandum  of  the  contract  to 
satisfy  the  statute.  The  writings  which  have  passed 
between  the  contracting  parties  may  be  most  important 
evidence  of  both  these  propositions  :  or,  again,  some  of 
the  writings  may  show  that  notwithstanding  other 
writings  which,  if  taken  alone,  appeared  to  evidence  a 
contract,  there  was  no  contract  in  fact  :  or,  again,  the 
parol  evidence  may  show  that,  though  there  is  an 
apparent  memorandum  of  contract,  there  was  in  fact  no 
contract. 
The  §  497.  This  4th  section  affects  not  the  contract  itself, 

refers  to  but  the  right  of  either  party  to  sue  the  other  upon  it  ; 
oedure?'  and  it  was  decided  in  Leroux  v.  Brown  ^  that  it  refers 
not  to  the  solemnities  of  the  contract,  but  to  the  pro  • 
cedure,  and  consequently  that  an  action  will  not  lie  in 
this  country  on  a  contract  made  in  a  foreign  country, 
and  valid  there,  which,  if  made  here,  would  have  been 
incapable  of  being  sued  on  by  reason  of  this  section. 
"The  statute  relates  to  the  kind  of  proof  required  in 
this  country  to  enable  a  plaintiff  suing  here  to  establish 
his  case  here.  It  does  not  relate  to  lauds  abroad  in 
any  other  way  than  this  :  it  regulates  procedure  here, 
not  titles  to  land  in  other  countries."  ^ 

The  decision  in  Leroux  v.  Brown,^  though  still  law, 
has  not  escaped  criticism,^  and  is  difficult  to  reconcile 
with  the  well  settled  rule*  which  requires  that  the 
writing  relied  on  as  taking  a  case  out  of  the  statute 
should  be  in  existence  before  action  brought ;  a  require- 
ment which  would  be  unreasonable  and  contrary  to  the 


'  12  C.  B.  801.  required  by  the  4th  section  is  matter 

2  Per  Lindley  L.J.  in  Bochefou-  of  procedure  in  the  judgment  of  the 
cauld  Y.  Boustead,  [1897]  1  Ch.  at  Queen's  Bench  Division  in  Jones  v. 
p.  207.  Victoria  Graving  Bock  Go.,  2  Q.  B.  D. 

3  Williams  v.    Wheeler,  8  C.  B.  at  p.  323. 

N.  S.  299,  316 ;  Gibson  v.  Holland,  «  Bill  v.  Bament,  9  M.  &  W.  86 ; 

L.  E.  1  C.  P.  at  p.  8.     The  case  is,  Lucas  v.  Dixon,  22  Q.  B.  D.  357 ; 

however,   cited  as   an  authority  for  Be  Holland,  Gregg  v.  Holland,  [IQOZ] 

the  proposition  that  the    signature  2  Ch.  360,  375. 
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usual  practice,  if  it  related  only  to  procedure  and  did 
not  go  to  the  solemnities  of  the  contract. 

§  498.  It  is   obvious  that  in  many  cases  a  defence  The 

,  J.'         i^  *I2  r  1  IT  statute 

to  an  action  lor  specitic  performance  may  be  grounded  often  a 
upon  this  4th  section  of  the  Statute  of  Frauds.     It  is  '^^/^'^^s- 
therefore  proposed  to  consider  (i. )  how  such  a  defence  of  the 
may  be  raised,  and  (ii.)  what  constitutes  a  sufficient  ^  •'®° ' 
agreement   or    memorandum    or    note    of    agreement 
within  the  meaning  of  the  statute.     And  as,  notwith- 
standing the  express  language   of  the  statute,  it  was 
held  by  the  Court  |of  Chancery  and  is  now  the  law  of 
the  land  that  certain    circumstances    may  preclude  a 
defence  founded  upon  the  statute,  it  is  necessary  to 
consider  a  third  question,  namely,  (iii.)  what,  according 
to  the  principles  of  Equity,  takes  a  contract  out  of  the 
statute. 


i.  Hoio  the  defence  may  he  raised. 

§  499.  Before  the  Judicature  Acts,  the  defence  of  the  I'ormer 
Statute  of  Frauds  was  raised  in  Chancery  by  demurrer  ^ 
or  plea  or  answer,  or  plea  and  answer,  according  to 
circumstances,  which  it  is  not  now  necessary  to  consider. 
For  by  the  effect  of  those  statutes  and  the  Eules  of  the 
Supreme  Court,  demurrers,  pleas,  and  answers  have  all 
disappeared,  and  a  uniform  system  of  pleading  has 
been  introduced  into  both  divisions  of  the  Court. 

§  500.  Ord.  XIX.  r.  20  provides  that  when  a  contract  The  pre- 

-i     •  IT  1  T'lci  ^^-"^  prao- 

is  alleged  m  any  pleadmg,  a  bare  denial  oi  the  con-  tice  under 
tract  by  the  opposite  party  shall  be  construed  only  as  a 
denial  in  fact  of  the  express  contract  alleged,  or  of  the 
matters  of  fact  from  which  the  same  may  be  implied  by 
law,  and  not  as  a  denial  of  the  legality  or  sufficiency  in 
law  of  such  contract,  whether  with  reference  to  the 
Statute  of  Frauds  or  otherwise. 

Again,   Ord.   XIX.   r.    15  refers   to   the   Statute   of 
Frauds  as  one  of  the  things  which  must  be  expressly 


How  to  be 
claimed. 
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raised  by  the  pleadings  of  the  party  who  desires  to 

obtain  its  benefit. 
Statute  °^      §501.  In  cases,  therefore,  in  which  pleadings  exist 
must  be    the  Statute  of  Frauds  must  be  expressly  raised  by  the 

claimed.        iTi-i  i.  ■/  ■/ 

pleading  of  the  person  who  seeks  to  use  it  as  a  defence. 
In  any  case  arising  under  proceedings  in  a  summary 
manner  where  there  are  no  pleadings,  the  statute  should 
be  set  up  by  affidavit  or  otherwise  as  the  circumstances 
may  admit.  ^ 

§  502.  It  is  not  necessary  that  the  defendant  should 
claim  the  benefit  in  the  very  words  of  the  statute ;  but 
he  must  claim  it  in  words  equivalent,  so  as  to  call  the 
attention  of  the  other  party  to  the  circumstance  that 
the  benefit  of  the  statute  is  claimed.^ 
defendant  §  ^^^  ^^  *^®  plaintiff  delivers  a  statement  of  claim, 
makes       and  the  defendant  delivers  no  defence,  it  appears  clear 

default  in     ^  ,         ^    .       ^  '  rr 

pleading,  that  the  defendant  cannot  set  up  the  statute  at  the 
hearing  of  the  plaintiff's  motion  for  judgment,  for 
then  the  Court  is  to  give  such  judgment  as  upon  the 
statement  of  claim  the  Court  shall  consider  the  plaintiff 
to  be  entitled  to.^ 

ii.    What  satisfies  the  statute. 

Written        s  504.  The  object  of  the   Statute  of  Frauds  being, 

statement.        ^  o  O' 

as  regards  the  contracts  now  under  consideration,  to 

'  In    Humphries    v.   Humphries,  the  second  action. 

[1910]  IK.B.  796;  affirmed,  [1910]  2  ,  „     ,„. 

K.  B.  531 ;  79  L.  J.  K.  B.  544,  919,  the  J  f  f  ^'^r^^^  ^f  •  '"^  ^"'^'°"  ^■ 

defendant  to  a  County  Court  action  for  f  «^''^^'»^.  6  Jur.  621.     Cf.  as  to  the 

rent  claimed  under  an  agrement  for  ^istoctiiess    of    pleading    now    re- 

a  lease  denied  the  existence  of  any  ^^"^-^L  ^^^^^  \  ^«»"'   ^  Oh.   D. 

concluded  agrecnent,  but   did  not,  ^84;  James  v    Smith,  [1891]  1  Ch. 

either   by  notice    before    the  hear^  384,  affirmed  [1891]  W.N.  p.   175, 

ing  or    by   argument    at   the  hear-  ^°.^^^f  case  it  was  held  by  Keke- 

ing,   raise  any  defence  under  s.    4  ""''^  ^-  *^^*'  '^"""S^  *^«  defendant 

of  the   Statute  of    Frauds.      Judg-  """^  not  have  pleaded  a  particular 

,           .             •    i  1,  ■          J   i.1.  section  of  the  statute,  still  he,  having 

ment  was  given  agamst  him,  and,  the  ,     ,   ,    ,     ,  - 

,  .   ..a.,      .          ,             ii    ,         T^i.  pleaded  the  4ta  section,  could  not  be 

pi aintifif  having  subsequently  brought  ,,        ,  ,              ,  ,  .     ,  „ 

, ,           , .        .         ,             i       1  allowed  to  amend  his  defence  at  the 

another  action   tor  subsequent  rent,  ,  .  ,  ,       ,     ,.       , 

it  was  held  that  the  defendant  could      *""^  ^^  ^^^"'^"'S  *^"  '*^  ^^'=*'°"- 
not    raise  a  defence   under   s.  4  in  3  ggg  R.  S.  0.  Ord.  XXVII.  r.  11. 
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prevent  the  mischief  arising  from  the  resort  to  parol 
evidence  to  prove  the  existence  and  the  terms  of  the 
alleged  contract,  it  is  obvious  that  the  mischief  is 
avoided  wherever  there  exists,  under  the  hand  of  the 
party  sought  to  be  charged,  a  written  statement  con- 
taining, either  expressly  or  by  necessary  inference, 
all  the  terms  of  the  contract, — that  is  to  say,  the 
parties  (described  either  by  names  or  descriptions  or 
reference  sufficient  to  preclude  any  fair  dispute  as  to 
their  identity),*  the  subject-matter  of  the  contract,^ 
the  consideration,^  and  the  promise,* — and  leaving 
nothing  open  to  future  treaty.^ 

§  505.  This    therefore    is    sufficient    to   satisfy   theNatme 
statute,   and  provided  this  be  found,   no  formality  is  document 
required,  nor  does  it  signify  at  all  what  is  the  nature  tSSL 
or  character  of  the  document  containing  such  written 
statement, — whether    it    be   a   letter   written    by   the 
party   to   be   charged   to   the   person   with   whom   he 
contracted,  or  to  any  other  person,  or  a  deed,  or  other 
legal  instrument,  or  an  affidavit.'     "  The  Court  is  not 
in  quest  of  the  intention  of  parties,  but  only  of  evidence 
under  the  hand  of  one  of  the  parties  to  the  contract 
that  he  has   entered   into   it.     Any  document  signed 
by  him  and  containing  the  terms  of  the  contract  is 
sufficient  for  that  purpose." ' 

1  Potter  V.  DuffieU,  L.  R.  18  Eq.      [1910]  A.  C.  537. 

4.     See,  for  a  further  discussion  of  ^  "  A.  contract    in   writing   must 

the   mode   of  description,  Part  III.  express  as  part  of  the  contract  the 

chap,  iii.,  where  the  cases  are  cited.  consideration  "  :   per  Chitty  L.J.  in 

2  See  Nene  Valley  Drainage  Com-  Re    Kharashhoma,    &c.    Syndicate, 
missioners  v.  Dunkley,  4  Ch.  D.  1,  [1897]  2  Oh.  at  p.  467. 

where  a  plan  on  which  the  parties,  *  Laythoarp  v.  Bryant,   2   Ring, 

contemporaneously  with    their    sig-  N.  0.  735. 

nature   of  the   contract   (which  did  5  Ogilvie  v.  Foljambe,  3  Mer.  53. 

not    refer  to   any   plan),   signed    a  «  Barhworth  v.   Young,  4  Drew, 

memorandum  referring  to   the  con-  1,  14.    Of.  Moritz  v.  Knowles,  [1899] 

tract,  was  held  to  be  sufficiently  in-  W.  N.  40  ;  reversed  in  C.  A.  ihid.  83. 

corporated  with  the  contract,  and  to  '  Per  Bowen  L.J.  in   Be  Hoyle, 

control   the   description   in  it ;   and  [1893]  1  Ch.  at  p.  99.     In  the  same 

Gordon-Gumming   v.    Houldsworth,  case  (at  p.  100)  A.  L.  Smith  L.J. 

F.  S 
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The  question  of  what  is  necessary  to  be  agreed 
upon,  and  therefore  what  is  necessary  to  be  expressed, 
in  order  that  a  written  memorandum  shall  be  evidence 
of  a  completed  contract,  will  be  found  more  fully  dis- 
cussed in  the  chapter^  on  the  Incompleteness  of  the 
contract. 
The  writ-       R  506.  There  is  of  course  no  binding  contract  when 

mg  must  "'         _   _  '^ 

■express  a  the  Writing  appears  only  to  be  terms  agreed  on  as  a 

<:ontraot    basis  for  a  contract,  and  not  the  contract  itself ;  ^  or 

at'th™^     where  it  provides  that  any  of  the  terms  are  afterwards 

themlmo"  *^  ^^  Settled,^  or  where  the  matter  is  unconcluded,  and 

randum    qjjq  party  may  still  withdraw  his  consent ;  *  or  where 

signed,      there  appears  any  design   of  further  negotiation  ;  °  or 

where  one  of  the  parties  was  at  the  time  when   the 

memorandum  was  signed — which  is  the  point  of  time 

at  which  the  statate  requires  the  plaintiff  to  prove  a 

concluded  contract  existing*^ — incapable  of  contracting 

bindingly.'     Therefore  where  the  purchaser's   solicitor 

oflfered  25,000Z.  for  the  purchase  of  an  estate,  which 

the  defendant's  agent  accepted,  "  subject  to  the  terms 

of  a  contract  being  arranged  between  his  [the  vendor's] 

solicitor  and  yourself,"  the  Court  considered  this  to  be 

a  contract   to  enter    into  a   contract  with  respect  to 

which  some   terms  were  already  agreed   on,  and   the 

rest  were  to   be  settled   by  future  arrangement,   and 

that  if  they  could  be  agreed  on,  this  was  to  become 


intimated  tliat  an  entry  in  a  man's  v.  Thynne,  St.  Leon.  Law  of  Prop, 

own  diary,  if  it  were  signed  by  him  56.  See,  too,  Eussey  v.  Home-Payne, 

and    tlie    contents    were    suflScient  4  App.  Cas.  311. 

would  do.  *  Tawney  v.  Orowther,  3  Bro.  0.  C. 

'  Part  III.  chap.   iii.      And   see  318 ;  Stratford  v.  Sosworth,  2  V.  & 

Blaheney  v.  Bardie,  I.  E.  8  Eq.  381 ;  B.  341 ;  Wilcox  v.  Redhead,  28  W.  E. 

Garrigyv.  Brock  (collateral  contract),  795. 

I.  E.  5  C.  L.  501.  »  Munday  v.  Asprey,  13  Ch.  D. 

2  Frost  V.  Moulton,  21  Beav.  596.  at  p.  857. 

3  Wood  V.  Midgley,  5  De  Gr.  M.  &  '  Avery  v.  Qriffin,  L.  E.  6  Eq. 
G-.  41.  606  (decided  in  the  year  1868).    Cf. 

*  Earl  of  Olengal  v.  Barnard,  1  Re  Earkness  &  Allsopp's   Contract, 

Ke.  769  ;  afSrmed  as  Lord  Glengal  [1896]  2  Ch.  358. 
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a  valid  contract :  but  such  a  contract  never  having 
been  come  to,  the  Court  dismissed  the  purchaser's  bill 
asking  for  a  specific  performance.^  On  this  principle 
the  approval  of  a  draft  does  not  of  itself  constitute  a 
contract.^ 

5  507.  The  Court  will  refuse   to  act  eveu  where  it  Treaty 

only. 

only  "rests  reasonably  doubtful  whether  what  passed 
was  only  treaty,  let  the  progress^  towards  the  confines 
of  agreement  be  more  or  less."  ^ 

S  508.  But  the  mere  fact,  though  appearing  on  the  a  formal 

••nil      contract 

paper,  that  a  more  formal  contract  is  intended  to  be  intended. 
executed,  will  not  prevent  a  paper  duly  signed  and 
containing  all  the  terms  from  being  a  contract,  any 
more  than  will  a  reference  to  deeds  thereafter  to  be 
executed.*  Therefore  where  A.  wrote  to  B.,  "I  offer 
you  3,000^.  for  the  estate,"  and  B.  replied,  "  I  accept 
your  offer,  and  if  you  approve  of  the  inclosed,  sign 
the  same,  and  I  will  on  receipt  of  the  deposit  sign  you 
a  copy,"  (the  inclosure  was  not  produced),  the  Court 
held  that  there  was  a  binding  contract,  and  treated 
the  inclosure  as  a  mere  means  of  carrying  that  contract 
into  effect :  ^  and  in  another  case,  a  correspondence 
about  the  taking  of  a  house  was  held  to  constitute  a 
sufficient  contract,  though  the  agent  of  the  lessor 
accepted  the  offer  thus,  "  These  terms  I  have  submitted 

'  Honeyman  v.  Marryat,  21  Beav.  the  customary  way  by  my  solicitor  "). 
14;  S.  C.  6  H.  L.  0.  112.     See,  too,  2  j)gg  ^_  Lamhourn  v.  Pedgriph, 
Winn  V.  Bull,  7  Ch.  D.  29.    Whether  4  Car.  &  P.  312. 
the  expression  in  the  memorandum  3  p^^  ^^^^  j,j^^^  .^  Huddleston 
that  the  contract  is  subject  to  the  „   »  •        11  v      f;Q9 
approval  of   the  title   by  the  pur- 
chaser's solicitor  is  enough  to  make  *  -^"W^*  "■  Freeman,  9  Yes.  351 ; 
the    contract     conditional     appears  Kennedy  v.  Lee,  3  Mer.  441.     See 
doubtful.    Compare  the  observations  P^  ^°'^'^  Cranworth  in  Ridgway  v. 
of  Lord  Cairns  in  Hussey  v.  Home-  Wharton,  6  H.  L.  C.  264 ;  per  Lord 
Payne,  4  App.  Cas.  at  pp.  321,  322,  Langdale  M.R.  in  Thomas  v.  Bering, 
with  the  judgments  of  the  Court  of  1  Ke.  741 ;  Cowley  v.  Watts,  17  Jur. 
Appeal  in  S.  C.  8  Ch.  D.  67.5  et  seq.  172 ;  Gray  v.  Srrdth,  43  Ch.  D.  208 ; 
See  also  Hudson  v.  BucJc,  7  Ch.  D.  and  supra,  §  293. 
683 ;  and  Ghipperfield  v.  Carter,  72  ^  Qihbins  v.  North  Eastern  Metro- 
L.  T.  487  ("lease  to  be  approved  in  politan  Asylum  District,  11  Beav.  1. 
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to  Mrs.  S.,  and  I  am  authorised  to  say  they  are  accepted, 
and  that  her  solicitor  will  draw  up  a  proper  agreement 
for  signature,  which  I  will  forward  to  you."  ^ 
Where  the      §  509.  But  wherever   the  formal    contract    contem- 

first  docu-  .  1  -n 

ment  not  plated  is  to  be  anything  more  than  merely  ancillary  to 
the  real  contract, — wherever  any,  new  term  not  ex- 
pressed or  implied  in  the  earlier  contract  might  be 
introduced  into  the  formal  one,  the  first  document  will 
not  by  itself  be  binding.  And  wherever  the  concluded 
nature  of  the  arrangement  does  not  evidently  appear 
on  the  writings,  the  fact  that  a  subsequent  and  more 
formal  contract  was  entered  into  will  be  strong  evi- 
dence that  the  previous  negotiations  were  not  intended 
to  amount  to  a  contract.^ 

chinnock      8  510.  In  the  case  of   Chinnoch  v.  The  Marchioness 

V.  The 

Mar-  of  Ely^  the  plaintiff  had  proposed  certain  terms  of 
of  Ely.  purchase  to  the  defendant's  agents,  who  had  replied  to 
the  plaintiff  that  they  were  instructed  by  their  client 
to  proceed  with  the  sale  to  him,  and  that  a  draft  con- 
tract was  being  prepared  and  would  be  forwarded  to 
him  for  approval  in  a  few  days.  It  was  contended  on 
the  plaintiff's  behalf  that  this  letter  clearly  recognized 
the  fact  that  there  had  been  a  complete  sale  to  him, 
and  also  amounted  to  a  distinct  acceptance  of  certain 
terms  previously  stated  by  him  in  writing.  But  it 
was  held  by  Lord  Westbury  that  the  true  meaning  of 
the  letter  was  that  the  defendant  was  willing  to  accept 
the  plaintiff's  terms,  if  the  plaintiff  would  agree  to  the 
draft  contract  about  to  be  sent  to  him.  "  I  entirely 
accept,"  said  his  Lordship,*  "  the  doctrine  contended 
for  by  the  plaintiff's  Counsel,  and  for  which  they  cited 
the  cases  of  Fowle  v.  Freeman,^  Kennedy  v.  Lee,^  and 
Thomas  v.  Dering,''  which  establish,  that  if  there  had 

1  Skinnir  v.  U'Douall,  2  De  G.  &  «  4  De  G.  J.  &  S.  645. 

S™-  265.  6  9  ves.  351. 

2  Bidowav  v.  Wharton,  6  H.  L.  C. 

238,  and  particularly  pp.  268,  305.  "*  ^*^®'^-  **^- 

3  4  De  G.  J.  &  S.  638.  ^  1  Ke.  729. 
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been  a  final  agreement,  and  the  terms  of  it  are  evi- 
denced in  a  manner  to  satisfy  the  Statute  of  Frauds, 
the  agreement  shall  be  binding,  although  the  parties 
may  have  declared  that  the  writing  is  to  serve  only  as 
instructions  for  a  formal  agreement,  or  although  it 
may  be  an  express  term  that  a  formal  agreement  shall 
be  prepared  and  signed  by  the  parties.  As  soon  as 
the  fact  is  established  of  the  final  mutual  assent  of  the 
parties  to  certain  terms,  and  those  terms  are  evidenced 
by  any  writing  signed  by  the  party  to  be  charged  or 
his  agent  lawfully  authorized,  there  exist  all  the 
materials,  which  this  Court  requires,  to  make  a  legally 
binding  contract.  But  if  to  a  proposal  or  offer  an 
assent  be  given  subject  to  a  provision  as  to  a  contract, 
then  the  stipulation  as  to  the  contract  is  a  term  of  the 
assent,  and  there  is  no  agreement  independent  of  that 
stipulation." 

§  511.  The    law   upon    this   point    has    been   sum- The  law 
marized  as  follows  by  Jessel  M.R.^ : —  jessei   ^ 

"  It  comes,  therefore,  to  this,  that  where  you  have  ^^•"^■ 
a  proposal  or  agreement  made  in  writing  expressed  to 
be  subject  to  a  formal  contract  being  prepared,  it 
means  what  it  says ;  it  is  subject  to  and  is  dependent 
upon  a  formal  contract  being  prepared.  When  it  is 
not  expressly  stated  to  be  subject  to  a  formal  contract 
it  becomes  a  question  of  construction,  whether  the 
parties  intended  that  the  terms  agreed  on  should 
merely  be  put  into  form,  or  whether  they  should  be 
subject  to  a  new  agreement  the  terms  of  which  are  not 
expressed  in  detail." 

In  that  case  accordingly  a  writing  purporting  to  be 
an  agreement  for  a  lease,  but  expressed  to  be  "  made 

'  In    Winn  v.  £uU,  7  Ch.  D.  at  Ex.  448 ;  Eeyworth  v.    KnigM,   33 

p.  32 ;  followed  in  Bromet  v.  Neville,  L.   J.   0.  P.   298  ;    Eaivksworth  v. 

53  Sol.  Jo.  321.     See,  too,  Rummens  Ohaffey,  55  L.  J.  Ch.  335  ;  54  L.  T. 

V.    RuUns,   3   De  G.   J.   &   S.  88 ;  7 ;   Santa  Fe  Land  Co.  v.  Forestal 

Oxford  V.   Provand,  L.  R.  2  P.  C.  Land,  Timber,  and  Railways  Co.,  26 

135 ;   Watts  v.  Ainsworth,  31  L.  J.  T.  L.  R.  534. 
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subject  to  the  preparation  and  approval  of  a  formal  con- 
tract," was  held  not  to  be  a  concluded  contract.^ 

Crossieyy.  §  512.  - "  If,"  said  Jessel  M.R.  in  another  case, 
'  there  is  a  simple  acceptance  of  an  offer  to  purchase, 
accompanied  by  a  statement  that  the  acceptor  desires 
that  the  arrangement  should  be  put  into  some  more 
formal  terms,  the  mere  reference  to  such  a  proposal 
will  not  prevent  the  Court  from  enforcing  the  final 
agreement  so  arrived  at.  But  if  the  agreement  is 
made  subject  to  certain  conditions  then  specified  or  to 
be  specified  by  the  person  making  it,  or  by  his  solici- 
tor, then,  until  those  conditions  are  accepted,  there  is 
no  final  agreement  such  as  the  Court  will  enforce."  ^ 

Solicitors       §  513.  In   a   case  in   which   estate   agents   received 

"  to  pre-  . 

pare  con-  an  offer  for  sale,  and  replied  that  they  were  instructed 
to  accept  it,  and  had  asked  their  principal's  solicitor 
"  to  prepare  contract,"  it  was  held  that  notwithstand- 
ing these  words  the  acceptance  was  complete.^ 

Bossiiery.  §  514.  In  the  case  of  Rossiter  v.  Miller,'^  the  agent 
of  the  plaintiffs  (vendors)  wrote  to  the  defendant  (pur- 
chaser) reciting  a  parol  offer  which  the  defendant  had 
made  to  him,  and  accepting  it  on  behalf  of  the  plain- 
tiffs, and  said :  "  I  have  requested  Messrs.  H.  &  M. 
to    forward   you   the   agreement  for  purchase."      The 


1  See,  too,  Brien  v.  Swainson,  1  ^  Bonnewell  v.  Jenkins,  8  Oh.  D. 
L.  B.  Ir.  135  ;  also  Lloyd  v.  Nowell  70. 

(where  it  was  held  that  the  vendor 

could  not  waive  such  a  stipulation),  *  3  App.  Cas.  1124,  reversing  the 

[1895]  2  Ch.  744 ;   44  W.  E.  43 ;  decision  of  the  Court  of  Appeal,  5 

Page  v.  Norfolk,  70  L.  T.  23 ;  38  Ch.   D.  648.     So,  too.  North  v.  Per- 

Sol.  Jo.  205  (no  concluded  contract) ;  cival,  [1898]  2  Ch.  128,  at  p.  132 

Watson  V.  McAllum  (letters  not  con-  (this  case  was  questioned  by  Neville 

stituting  a  contract),  87  L.  T.  547  ;  J.,  in  Santa  Fe  Land  Co.  v.  Forestal 

and   Clark  v.   Robinson,  51  W.  R.  Land,  Timber,  and  Railways  Co.,  26 

443.     In  the  last-cited  case  Filby  v.  T.  L.  E.  534) ;  and  Filby  v.  Houn- 

Hounsell,   [1896]    2    Ch.    737,  was  sell,  [1896]  2  Ch.  at  p.  742.     Cf.  the 

discussed.  observations  of  James  L.J.  in  Smith, 

2  Crossley  v.  Maycock,  L.  E.  18  v.  Webster,  3  Ch.  D.  at  p.  56,  and 
Eq.  at  p.  181;  followed  in  Jones  v.  distinguish  Brien  v.  Swainson,  1 
Daniel,  [1894]  2  Ch.  332.  L.  E.  Ir.  135. 
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purchaser  replied  in  terms  of  acceptance  ;  and  it  was  held 
by  the  House  of  Lords  that  the  contract  was  complete, 
notwithstanding  the  expressed  intention  to  forward  a 
formal  contract. 

§  515.  The   statute   requiring   that   the   agreement,  Agree- 
or  the  memorandum  or  note  thereof,  shall  be  signed  signed  by 
by  the  party  to  be  charged  therewith,  or  his  agent,  mi^^^  ^ 
and  not  requiring  that  it  shall  be  signed  by  both  parties 
to  the  contract,  it  has  been  held,  both  in   Courts  of 
Equity  ^  and  also  in  Common  Law  Courts,^  that  a  signa- 
ture by  the  party  against  whom  the  contract  is  sought 
to  be  enforced  is  sufficient. 

§  516.  The  statute  requires  a  signature  and  not  a  signature. 
subscription ;  ^  therefore  all  that  is  requisite  to  satisfy 
the  statute  as  to  the  signature  is,  that  the  name  be 
inserted  by  the  party  in  such  a  manner  as  to  govern 
and  authenticate  the  entire  instrument.  Accordingly, 
a  letter  beginning  "  Mr.  Foljambe  presents  his  com- 
pliments''  was  held  duly  signed.*  The  same  was  the 
case  where  A.  wrote  "  A.  has  agreed,"  &c.  ;  ^  where  B. 
wrote  "  A.  agreed  with  B.,"  &c.,*  and  where  an 
auctioneer  named  Peter  Eoe,  who  had  been  duly 
authorized  by  the  vendor  to  sell,  wrote  "  witness — 
Peter  Roe  "  at  the  foot  of  a  memorandum  of  agreement 
containing  the  vendor's  name.'  An  affidavit  made  by 
a  person  has  been  also  held  sufficient.* 

§  517.  The  signature  must  be  the  actual  writing  of  Must  be 
the  name,  or  the  doing  of  some  act  intended  by  the  of  The  ™^ 
person  to  be  equivalent  to  the  actual  signature  of  the  ^™®' 
name,  such  as  the  mark  by  a  marksman.     Therefore  a 

'  See  supra,  §  470.  5  Propert  v.  Parker,  1  E.  &  My. 

2  Egerton  v.  Mathews,  6  East,  307 ;  625.  See  also  Western  v.  Bussell,  3 
Allen  V.  Bemiet,  3  Taunt.  169  ;  Lay-  V.  &  B.  187 ;  Morison  v.  Turnour, 
thoarp  V.  Bryant,  3  Bing.  JST.  C.  735.  18  Ves.  175. 

See  the  editors'  n.  to  Bweet  v.  Lee,  3  6  Bleakley  v.  Smith,  11  Sim.  150. 

Man.  &  Gr.  462. 

3  Per  Lord  Westbury  in  Caton  v.  '  ^"^^""^  ^-  ^'"'  ^'^^^^^  ^  ^-  ^• 
Cafon,  L.  R.  2  H.  L.  142.  ^^■ 

*  Ogilvie  v.  Foljamle,  3  Mer.  53.  *  Barlmorth  v.  Young,  4  Drew.  1. 


264 


DEFENCES  TO  THE  ACTION. 


letter  beginning  "My  dear  Eobert,"  and  concluding 
with  the  words  "Do  me  the  justice  to  believe  me  the 
most  affectionate  of  mothers,"  was  held  not  to  be 
signed  within  the  statute.^ 

In  penou.  §  518.  A  signature  in  pencil  is  not  necessarily 
deliberative,  and  may  be  equally  binding  within  the 

In  print,  statute  as  one  in  ink.^  And  even  a  printed  name  may 
avail ;  so  that  where  a  vendor  inserted  in  a  printed 
invoice  with  his  name  on  it  the  name  of  the  purchaser, 
it  was  held  that  there  was  such  a  ratification  and 
adoption  of  the  printed  name  as  made  it  a  signature, 
and  satisfied  the  statute.'  In  like  manner  a  stamp 
may  no  doubt  be  used  for  the  purpose  of  signing.* 
And  the  writing  of  the  name  of  the  sender  of  a  tele- 
gram by  the  telegraph  clerk,  where  the  sender  had 
himself  signed  the  instructions  for  the  message,  has 
been  held  to  be  a  good  signature  by  an  agent  in  that 
behalf.= 

Initials.  It  scems  too  that  the  setting  down  of  the  initials 
may  be  a  sufficient  signature.* 

How  far        §  519.  It  canuot  be  denied  that  there  is  some  conflict 

intent  to  . 

signneces-  01  authority  On  the  question  how  far  the  writing  of 
his  name  by  the  party  must  be  with  the  intent  of 
signing.  There  is  authority  for  the  proposition  that 
such  a  writing,  even  with  a  diff'erent  intent,  may 
amount  to  a  binding  signature.  "  It  has  been  decided," 
said  Lord  Eldon  (then  Lord  Chief  Justice  of  the  Court 
of  Common  Pleas),  "  that  if  a  man  draw  up  an  agree- 
ment  in    his    own    handwriting,  beginning   '  I,   A.    B. 


sary. 


1  Selby  V.  Selhy,  3  Mer.  2. 

2  Lucas  V.  James,  7  Ha.  410,  419. 
5  Schneider  v.  Norris,  2  M.  &  S. 

286 ;  per  Lord  Eldon  in  Saunderson 
V.  Jackson,  2  B.  &  P.  239 ;  Torret  v. 
Cripps,  27  W.  E.  706 ;  48  L.  J.  Ch. 
567.  Distinguish  Huchlesby  v.  Hook, 
[1900]  W.  N.  45  ;  82  L.  T.  117. 

4  Bennett v.BrumfiU,L.U. 3  G.V. 
28.    See  also  1  Mad.  Ch.  376,  and 


the  illustration  there  given  from  the 
stamping  of  I/etters  Patent  by  King 
William  III. 

*  Godwin  v.  Francif,  L.  R.  5  C.  P. 
295. 

"  See  Phillimore  v.  Barry,  1  Ca. 
513;  Jacob  v.  Kir7c,  2  Moo.  &  E. 
221;  Sweet  v.  Lee,  3  Man.  &  Gr. 
452  ;— cited  St.  Leon.  Vend.  116. 
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agree,  &c.,'  and  leave  a  place  for  a  signature  at  the 
bottom,  but  never  sign  it,  it  may  be  considered  as  a 
note  or  memorandum  in  writing  within  the  statute. 
And  yet  it  is  impossible  not  to  see  that  the  insertion 
of  the  name  at  the  beginning  was  not  intended  to  be 
a  signature,  and  that  the  paper  was  meant  to  be 
incomplete  until  it  was  further  signed  ; "  ^  and  in  a 
subsequent  case  his  Lordship  said  :  "  It  is  true,  that, 
where  a  party,  or  principal,  or  person  to  be  bound, 
signs  as,  what  he  cannot  be,  a  witness,  he  cannot  be 
understood  to  sign  otherwise  than  as  principal."  ^ 

But  in  other  cases  the  Courts  have  had  regard  to 
the  intention  of  the  writing  alleged  to  operate  as  a 
signature.  The  Court  of  Queen's  Bench  on  this  ground 
held  that  a  person  capable  of  being  a  witness,  and 
signing  as  such,  will  not  be  bound  by  the  instrument 
as  a  party,  or  as  agent  of  a  party  :  ^  and  where  the 
names  were  written  at  the  beginning  of  a  paper  em- 
bodying a  contract  which  concluded  with  the  words 
"  as  witness  our  hands,"  and  no  signatures  followed, 
it  was  considered  by  the  Court  of  Common  Pleas  not 
to  satisfy  the  statute,  because  the  concluding  words 
evidently  showed  an  intention  that  the  paper  should 
be  signed  at  the  foot.* 

§  520.  Some  points,  however,  are  clear.     It  is  clear  incidental 
that  the  incidental  introduction  of  his  name  by   the  uon^of^" 
party  to  be  charged  for  some  distinct  and  different  pur-  ^f^renT 
pose  will  not  do  :  as  where  A.  wrote  on  a  memorandum  purpose. 


'  In  Saunderson  y.  Jachson,  2  B.  the  articles. 

&   P.   239  :  referring   apparently  to  ^  Qosbell  v.  Archer,  2  A.  &  E.  500, 

EiiigM  V.    Cuckford,    1    Esp.    190  where  the  Court  doubted  the  above 

(Eyre  C.J.).  dictum  of  Lord   Eldon   in   Coles  v. 

-  Coles   V.    TrecotUck,  9  Ves.   at  Trecothick ;  but  see  the  observations 

p.    251.      In     Welford    v.    Beazeley  of  Lord  St.  Leonards,  Vend.  116. 

(3   Atk.   503)   it   appears    that   the  *  Hubert  v.    Treherne,  3  Man.  & 

person   who   subscribed  the  articles  Gr.  743 ;  S.  C.  s.n.  Hubert  v.  Turner, 

as  witness,  and  was  held  bound  by  4  Scott,  N.  E.  486.   Of.  Beg.  v.  Tart, 

the    signature,  was  not  a  party  to  28  L.  J.  Q.  B.  173. 


fence. 


Oaion. 
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for  a  lease  the  words  "  the  rent  to   be  paid  to  A. : " 
it  was  held  to  be  no  signature  by  him.^ 
The  "  I   adhere,"   said   Lord  Selborne   in   the  House  of 

weapon  of  Lords/  "  to  what  I  said,  when  sitting  in  the  Court  of 
not^of°-*'     Chancery,  in  the  case  of  Jervis  v.  Berridge,^  that  the 
Statute  of  Frauds  '  is  a  weapon  of  defence,  not  offence,' 
and  '  does  not  make   any  signed   instrument  a  valid 
contract  by  reason  of  the  signature,  if  it  is  not  such 
according  to  the  good  faith  and  real  intention  of  the 
parties.'  " 
Caton  V.        §  521 .  The  same  principle  was  affirmed  by  the  House 
of  Lords  in  the  case  of  Caton  v.  Caton,^  where  specific 
performance  was  sought  of  certain  heads  of  arrangement 
set  out   in    a  written    memorandum    and  there  called 
"  conditions  of  a  basis  for  a  marriage  settlement  mutu- 
ally agreed  upon  in  the  event  of  marriage  between  the 
undermentioned  parties ; "    the  parties  so  referred   to 
being  the  plaintiff,  then  a  widow,  and  the  writer  of  the 
memorandum,  who  subsequently  became  her  husband, 
and   whose   estate   was   sought  to   be   charged.      The 
document  was  not  signed  by  the  writer,  but  his  name 
and  initials  appeared  incidentally  in  several  parts  of  it ; 
and  it  was  argued  for  the  plaintiff  that  his  name  and 
initials,  occurring  as  they  did  below  the  words  "  under- 
mentioned  parties,"    were   sufficiently  connected   with 
those  words  to  enable  the  Court  to  treat  the  document 
as  a  memorandum  signed  by  him  within  the  statute. 
The  argument,  however,  was  unsuccessful.     "  If,"  said 
Lord   Westbury,    in    the    course    of    his    speech,^    "  a 
signature  be  found  in  an  instrument  incidentally  only 
or  having  relation  and  reference  only  to  a  portion  of 
the  instrument,  the  signature  cannot  have  that  legal 

1  Btohes  V.   Moore,   1   Cox,  219 ;  ^rooh,  [1897]  1  Ch.   at  pp.  30,  31, 
HawUns  v.  Eolmes,  1  P.  Wms.  770.  (defendant's    signature    not   final— 

2  Iq   Hussey  v.   Eorne-Payne,  4  no   contract),   referring   to   Pym  v. 
App.  Gas.  at  p.  323.  Campbell,  6  E.  &  B.  370,  373. 

3  L.  E.  8  Oi.  at  p.  360.    See,  too,  *  L.  R.  2  H.  L.  127. 
per  Stirling  J.  in  PaUle  v.  Horni-  "  L.  R.  2  H.  L.  at  p.  143. 
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effect  and  force  which  it  must  have  in  order  to  comply 
with  the  statute,  and  to  give  authenticity  to  the  whole 
of  the  memorandum." 

§  522.  On  the  other  hand,  it  seems   that   if  there  Actual 
be  an  actual  signature  written  with  the  intention  ofwUiTin.-^ 
signing  or  authenticating  the  document,  it  is  not  the  au^lenti- 
less  operative  because  the  signature  was  attached  for  5^*®  *^^ , 

■t  _  o  document. 

a  purpose  different  from  that  of  satisfying  the  statute.^ 
Thus,  in  a  recent  ease  in  the  Queen's  Bench  Divisiou, 
the  signature  by  the  chairman  of  a  board  of  directors 
in  their  minute  book,  pursuant  to  the  67th  section  of 
the  Companies  Act,  1862,  of  a  resolution  of  the  board 
to  the  effect  that  a  particular  draft  contract  -should  be 
engrossed  and  executed,  was  held  to  operate  as  a 
sufficient  signature  within  the  statute,  so  as  to  bind 
the  company  to  an  admission  of  the  contract,  notwith- 
standing that  the  chairman's  signature  had  been  put 
to  the  minute  merely  in  order  to  verify  its  accuracy 
and  without  any  intention  of  attesting  or  verifying 
the  contract.^  "  The  question,"  said  Lush  J.  in  de- 
livering the  judgment  of  the  Court,  "is  not  what  its 
[the  minute's]  object  was,  but  whether  it  was  a  written 
and  signed  statement  of  the  contract."  ^ 

§  523.  But   in    another   case,    that   of  Eley   v.   The  Eiey  v. 
Positive  Government  Security  Life  Assurance  Co.,^  ^^'vm^&c^' 
question    being   whether    a    clause  contained    in    the  ^«sMrance 
Articles  of  Association  of  a  company  to  the  effect  that 
a   particular   person    should   be   the   solicitor    of    the 
company,  was  a  contract  with  this  person,  the  Judges 
of  the  Exchequer  Division  held  that  if  it  was  such  a 
contract  at  all,  the  signatures  affixed  to  the  Articles 
having  been  affixed  alio  intuitu  could  not  satisfy  the 
statute.     In  the  Court  above  ^  the  case  was  disposed 

'  See,  however,  per  Lord  Selbome  ^  2  Q.  B.  D.  at  p.  324. 

in  Eu,,ey  v.  Eorne-Payne,  4  App.  ,  ^  j,^_  -^  gO.      See  also  Broivne 

Cas.  at  p.  323. 

2  Jones  V.  Victoria  Graving  Dock  ^-  ^»  Trinidad,  37  Ch.  D.  1. 
Co.,  2  Q.  B.  D.  314.  si  Ex.  D.  88. 
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of  irrespective  of  the  statute,  on  the  ground  that  the 
Articles  of  Association  were  a  matter  between  the  share- 
holders inter  se  or  the  shareholders  and  the  directors, 
and  did  not  create  any  contract  between  the  solicitor 
and  the  company. 
Sugges-         §  524.  It  is  submitted  that  no  writing  of  a  name 
thetmT  ^^  *^6  beginning,  or  end,  or  in  the  course  of  a  paper, 
principle,  jg  ^  signature  within  the  statute,  unless  the  Court  con- 
clude that  it  was  there  placed  with  the  intention  of 
authenticating  the  entire  paper :    but  that  if  there  be 
such  a  writing  of  a  name,  it  is  immaterial  whether  the 
signature  was  attached  with  the  intention  of  evidencing 
the  contract  or  for  any  other  purpose  whatever.^     All 
motives, objects,and  purposes  beyond  that  of  authenticat- 
ing the  paper  are  immaterial.^ 
Agent.  §  525.  Where  the  contract  purports  to  be  signed  by 

an  agent,  it  must  be  alleged  and  proved  by  the  plaintiff 
that  the  person  who  signed  as  agent  was  authorized  to 
act  as  agent  for  the  purpose  of  concluding  a  binding 
contract  of  the  nature  of  the  contract  set  up.^  It  is  not 
enough  in  the  case  of  a  sale  that  the  agent  was  appointed 
to  negotiate  for  a  sale :  *  it  is  not  enough  that  he  was 
appointed  as  the  person  to  whom  intending  purchasers 
were  to  apply  to  treat  and  see  the  property :  °  and 
further  it  has  been  held  that  a  written  request  by  the 

1  See  Evans  v.  Hoare,  [1892]  1  E.  510.  House  agents  and  estate 
Q.  B.  at  pp.  596,  597,  in  whicli  case  agents,  as  such,  have  no  authority 
a  memorandum  of  agreement  con-  to  enter  into  contracts  for  their  em- 
taining  the  defendants'  names  had  ployers :  they  have  only  to  find 
been  written  out  by  their  authorized  persons  who  are  willing  to  contract, 
agent,  and  then  presented  to  the  and  submit  their  names  and  offers  to 
plaintiff  for  signature  by  him.  the  employers.      Thuman   v.    Best, 

2  See  the  judgments  in  BaiJey  v.  [1907]  W .  N.  170. 

Sweeting,  9  C.  B.  N.  S.  84-3.  *  Chadburn     v.     Moore,     [1892] 

3  Blore  V.  Sutton,  3  Mer.  237  ;  W.  N.  126 ;  61  L.  J.  Ch.  674 ;  41 
Bidgway  v.  Wharton,  3  De  G.  M.  &  W.  E.  39  ;  67  L.  T.  257.  See  contra, 
G.  677 ;  6  H.  L.  C.  238  ;  Firth  v.  Prior  v.  Moore,  3  Times  L.  E.  624, 
Greenwood,  1  Jur.  N.  S.  806  (Wood  sed  gu. 

V.C.)  ;  Bice  v.  O'Connor,  12  Ir.  Ch.  ^  Qgdiuin  v.  Brind,  L.  E.  5  C.  P. 

E,  424;  overruling  S.  C.  11  Ir.  Cb.      299,  n. 
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owner  of  freeholds  to  procure  a  purchaser  for  them,  and 
to  advertise  them  at  a  certain  price,  is  no  authority  to 
enter  into  an  open  contract  of  sale,  and  is  probably  no 
authority  to  contract  for  sale  at  all.'  But  an  authority 
to  sell  real  estate  prima  facie  entitles  the  agent  not 
only  to  negotiate  for  a  sale,  but  also  to  sign  a  binding 
contract  of  sale.^  Further,  an  excess  of  authority  on 
the  part  of  an  agent  will  not  necessarily  vitiate  a  con- 
tract, and  where  such  an  excess  is  under  the  circum- 
stances not  unreasonable,  specific  performance  may, 
notwithstanding  the  excess,  be  enforceable.^ 

§  526.  As  the  statute  does  not  require  an  agent  for  How  ap- 
signing  a  contract  to  be  appointed  in  writing,  the  '^°'° 
general  law  applies  in  such  cases,  and  consequently 
the  appointment  may  be  made  as  well  by  parol  as  by 
writing.*  But  the  fact  of  an  appointment  by  parol 
must,  of  course,  if  denied,  be  proved  by  the  person 
alleging  it.^ 

§527.  The   Court   may  conclude   in   favour   of  the  where  the 

„  , ,        «  T  T        .  Court  will 

agency  in  any  oi  the  tollowmg  ways  : — •  conclude 

(1.)  The  Court  may  come  to  this  conclusion  from™t^e°^'^ 
direct   evidence,   oral   or   written,    of    the    appoint-  ^^^'^^y- 

^^  1.  Direct 

ment  ;    or,  evidence. 

(2.)  By  inference  from  the  acts,  letters,  or  conduct  2-  infer- 
of  the  parties,  or  from  their  relations  to  one  another, 
or,  in  short,  from  any  evidence  legitimately  raising 
the  inference  of  agency.^ 

1  Earner  v.  Sharp,  L.  R.  19  Eq.  Acehal  v.  Levy,  10  Bing.  at  p.  378 ; 
108.  Distinguisli  Saunders  v.  Bence,  Heard  v.  Pilley,  L.  R.  4  Ch.  548 ; 
52  L.  T.  644.  Cave  v.  Mackenzie,  46  L.  J.  Ch.  564. 

2  Rosenbaum  v.  Belson,  [1900]  2  ^  James  v.  Smith,  [1891]  1  Ch. 
Ch.  267,  271.  384  ;  63  L.  T.  529 ;  39  W.  R.  396  ; 

3  Bromet  v.  Neville,  53  Sol.  Jo.  affirmed  [1891]  W.  N.  175 ;  65  L.  T. 
321.  544. 

*   Waller  v.  Eendon,  5  Yin.  Abr.  ^  Dyas   v.     Cruise,   2   Jon.  &  L. 

524,  pi.  45;   Coles  v.   Trecothich,  9  461;  Sharp  v.   Milligan,   22  Beav. 

Ves,  234,  250;  Clinan  v.  Coohe,  1  606;  Foley.  Leask,  28  Beav.  562; 

Sch.  &  Lef.  22 ;  Emmerson  v.  Eee-  affirmed  in  D.  P.  33  L.  J.  Ch.  155  ; 

lis,  2  Taunt.  38 ;  per  Tindal  C.J.  in  Bossiter  v.  Miller,  3  App.  Cas.  1124. 
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3.  Repre- 
sentation, 


4.  Eatifi- 
cation. 


Essentials 
of  a  valid 
ratifica- 
tion. 


(3.)  An  alleged  principal,  though  he  may  in  fact 
have  given  no  authority  to  the  alleged  agent,  may 
by  representations  which  he  has  made  to  the  other 
party,  or  by  inducing  him  to  lay  out  money  on  the 
faith  of  the  alleged  agency,  be  estopped  from  denying 
the  agency.^ 

(4.)  Ratification  may  take  the  place  of  agency. 
Here  the  maxim  applies,  omnis  ratihabitio  retrotrahi- 
tur  et  niandato  sequiparatur,  and  therefore  the  subse- 
quent ratification  of  a  contract,  entered  into  by  a 
person  then  unauthorized  as  agent,  takes  it  out  of 
the  statute;^  and  this  ratification  need  not  be  by 
any  express  act ;  it  is  enough  if  the  party  whose 
authority  is  required  take  the  benefit  of  the  con- 
tract, or  even  if,  with  a  full  knowledge  of  it,  he 
passively  acquiesce  in  it  for  a  length  of  time  longer 
than  that  reasonably  to  be  allowed  for  the  expression 
of  dissent.^  But  it  will  not  be  implied  from  vague 
expressions  to  a  third  person.* 

§  528.  For  a  valid  ratification  it  is  necessary  that 
the  person  who  ratifies  the  contract  should  have  been 
in  existence  at  its  date ;  *  and  further,  that  he  should 
be  the  person  in  whose  name  the  agent  has  professed 
the  aet.^  Thus,  where  the  pretended  agent  professed 
to  contract  in  writing  on  behalf  of  a  married  woman. 


'  Bidgway  v.  Wharton,  6  H.  L.  C. 
238,297;  per  Lord  Cranworth  in 
Eamsden  v.  Dyson,  L.  R.  1  H.  L.  at 
p.  158. 

2  Madean  v.  Dunn,  4  Bing.  722 ; 
Bidgway  v.  Wharton,  6  H.  L.  0. 
238,  ;296.  See,  too,  Fitzmaurice  v. 
Bayhy,  6  EI.  &  Bl.  868  ;  8  ib.  664 ; 
9  H.  L.  0.  78. 

3  Bigg  v.  St7-ong,  3  Sm.  &  G. 
592;  affirmed  6  W.  R.  536;  Bice 
V.  O'Connor,  12  Ir.  Oh.  R.  424,  434. 
And  see  per  Lord  Hatherley  in 
Phillips  V.  Homfrey,  L.  R.  6  Ch.  at 
p.  778. 


■•  Bidgway  v.  Wharton,  6  H.  L. 
0.  238. 

«  Kelner  v.  Baxter,  L.  R.  2  0.  P. 
174 ;  Scott  V.  Lord  Ehury,  L.  R.  2 
C.  P.  255 ;  Melhado  v.  Porto  Alegre, 
&c.  Bailway  Co.,  L.  R.  9  C.  P.  503 ; 
In  re  Northumberland  Avenue  Hotel 
Go.,  33  Ch.  D.  16. 


V.  Tumman,  6  Man.  & 
Gr.  236 ;  per  Parke  J.  in  Vere  v. 
Ashhy,  10  B.  &  C.  at  p.  298.  See, 
too,  Marsh  v.  Joseph,  [1897]  1  Ch. 
213 ;  and  of.  Athy  Guardians  v. 
Murphy  (1896),  1 1.  R.  65. 
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it  was  held   that   the   husband   could   not   ratify   the 

contract,  as  he  had  not   been  named  as   a  principal.^ 

A  contract  made  by  a  man  purporting  and  professing 

to  act  on  his  own  behalf  alone,  and  not  on  behalf  of  a 

principal,  but  having  an  undisclosed  intention  to  give 

the  benefit  of  the  contract  to  a  third  party,  cannot  be 

ratified  by  that  third  party,  so  as  to  render  him  able 

to  sue,  or   liable   to   be   sued,  on   the   contract.     The 

hypothesis  of  ratification  is  that  the  ratifier  is  already 

in  appearance  the  contractor,  and  that,   by  ratifying, 

he  holds  as  done  for  him  what  already  purported  or 

professed  to  be  done  for  him.^ 

§  529.  It  is  now  clearly  decided  that,  at  sales  by  auo- 
auction,  auctioneers  are  agents  of  the  purchaser  as 
well  as  of  the  vendor.^  This  conclusion  seems  to  have 
been  arrived  at  from  the  necessity  of  the  case,  and 
the  peculiar  nature  of  the  mode  of  sale;*  "  The  nature 
of  the  proceeding  by  auction, —  "  said  Lord  Langdale 
M.R.,^  "  the  bidding  for  the  purpose  of  making  the 
purchase — the  necessity  of  making  a  statement  of  the 
bidding — the  direction  to  the  auctioneer  to  write  down 
the  bidding,  which  is  perhaps  involved  in  the  very 
process  of  bidding,  and  some  other  circumstances,  afford 
intelligible  ground  for  the  decision  in  Emmerson  v. 
Heelis,^  and  the  approbation  which  has  since  been 
bestowed  upon  it."  Where  this  necessity  does  not 
exist,  as  in  a  subsequent  purchase  in  private  from  the 

1  Saunderson  v.  Griffiths,  5  B.  &  &  0.  945 ;  Edgell  v.  Day,  L.  R.  1 
0.  909 ;  and  see  Brooh  v.  Eooh,  L.  R.  0.  P.  80,  84  ;  Sims  v.  Landray, 
6  Ex.  89.  [1894]  2  Ch.  at  p.  320 ;  of.  Bartlett 

2  EeAghley,    Maxsted    &    Go.    v.  v.  Purnell,  4  A.  &  B.  792. 
Durant,  [1901]   A.   0.  at  pp.   253,  4  Gosbell  v.  Archer,  2    A.  &  B. 
259,  reversing  [1900]  1  Q.  B.  629,  500 ;  Earl  of  Olengal  v.  Barnard,  1 
^-  ^-  Ke.  788,  affirmed  in  D.  P.  as  Lord 

«  Emmerson,  v.  Beelis,   2  Taunt.  Qlengal  v.   Thynne,  St.  Leon.  Law 

38 ;   White  v.  Proctor,  4  Taunt.  209 ;  of  Prop.  56. 

Kemeys  v.  Proctor,  3  V.  &  B.  57 ;  ;;  t     r, 

S.  C.  IJ.  &  W.  350 ;  Buchmaster  v.  ^'^  ^"''^  "-f  ^^'"^"^  ^-  -5«™«'-'^' 

Rarrop,  7  Ves.  341;  S.  0.  13  Ves.  ^  ^''-  **  P"  ''^^• 

456 ;  Kenworthy  v.  Schofield,  2  B.  "2  Taunt.  38. 
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auctioneer,  no  such  agency  arises/  Where,  however, 
after  an  unsuccessful  sale  by  auction,  but  before  the 
auctioneer  had  left  the  rostrum,  a  purchaser  ascertained 
from  the  auctioneer's  clerk  the  amount  of  the  reserved 
bidding,  and  agreed  to  take  the  property  at  that  price, 
and  signed  a  bidding  paper  for  it,  but  subsequently 
denied  the  authority  of  the  auctioneer  to  act  as  the 
vendors'  agent,  it  was  held  impossible  for  him  to  con- 
tend that  the  sale  ought  not  to  be  treated  as  one  by 
auction.^  But  the  authority  which  the  purchaser  at 
an  auction  confers  upon  the  auctioneer  being  an  authority 
to  make  a  minute  or  record  of  the  bidding  at  the  time 
and  as  part  of  the  transaction,  the  auctioneer  cannot 
bind  the  purchaser  by  signing  a  memorandum  of  con- 
tract at  a  later  time, — a  week,  for  instance,  after  the 
sale.^ 
Authority  §  530.  In  Order  to  prove  that  the  auctioneer  on  a 
tioneer.  Sale  by  auction  was  the  vendor's  agent,  it  is  only 
necessary  to  prove  by  whose  instructions  he  acted :  * 
and  it  seems  that  after  the  hammer  has  fallen  the 
vendor  is  not  entitled  to  revoke  the  authority  of  the 
auctioneer,  although,  at  the  time  when  the  vendor  seeks 
to  revoke  it,  no  written  contract  has  been  signed.^ 
Agent  of  §  531.  As  an  agent  may  not  without  express  authority 
delegate  his  authority  to  another,  an  auctioneer  cannot 
without  permission  appoint  another  to  conduct  the  sale,^ 
and,  for  the  same  reason,  the  clerks  of  agents  are  not 
agents  for  the  principal,  unless  the  principal  has  assented 
Aug-  to  their  acting  as  such.'  The  auctioneer's  clerk  at  an 
clerk.  auction  has  not  by  custom  authority  as  the  purchaser's 
agent  to  enter  his  name  at  the  time  of  the  sale  in  a 

1  Mews  V.  Carr,  1  H.  &  N.  484.  See  further,  as  to   tlie  auctioneer's 

2  Else  V.  Barnard,  28  Beav.  228.  authority,  McMullen  v.  Eelherg,  I.  E. 

3  Bell  V.  Balls,  [1897]  1  Ch.  at  6  C.  L.  at  p.  465 ;  Brett  v.  Clowser, 
p.  671 ;  45  W.  R.  378.  5  C.  P.  D.  at  p.  386. 

4  Consider  Pike  v.  Wilson,  1  Jur.  ^  Dart,  V.  &  P.  (7th  ed.)  199. 

N.  S.  59.  >■  Coles  v.  TrecotUch,  9  Ves.  234. 

5  Day  V.    Wells,  30    Beav.   220.      Cf.  Bird  v.  Boulter;  4:  B.  &  Ad.  443. 
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book/  but  it  may  be  shown  that  the  purchaser,  by  word, 
sign,  or  otherwise,  authorized  the  making  of  such 
entry  : "  and  where  that  is  shown,  the  clerk's  signature 
is  a  signature  on  behalf  of  the  purchaser  sufficient  to 
satisfy  the  Statute  of  Frauds.^  It  has  even  been  con- 
tended that  the  exigencies  of  the  case  require  that,  on 
sales  by  auction  at  the  present  day,  the  auctioneer's 
clerk,  sitting  publicly  beside  him,  should  be  held 
authorized,  generally,  to  sign  memoranda  on  behalf  of 
purchasers ;  but  that  contention  has  been  judicially 
rejected  as  groundless/ 

§  532.  In  one  case,  a  solicitor  employed  in  a  marriage  Solicitor. 
treaty,  who  drew  up  a  minute  of  the  arrangement  come 
to  at  an  interview,  was  held  not  to  be  an  agent  lawfully 
authorized  to  bind  the  parties,  so  as  to  make  the  inser- 
tion of  their  names  in  the  minute  a  signature  within 
the  statute ;  °  nor  has  a  solicitor,  instructed  on  behalf 
of  one  of  the  parties  to  prepare  a  formal  contract, 
authority  to  sign  for  his  client  any  memorandum  or 
note  of  the  contract  within  the  statute.^  It  is  no  part 
of  the  solicitor's  duty  to  do  so.''  But  where  letters 
had  been  written  by  an  agent,  within  the  scope  of  his 
authority,  recognizing  and  insisting  on  the  terms  of  an 
alleged  contract  on  which  his  principal  was  sued,  the 
letters  were  held  by  the  Court  of  Appeal  to  constitute 
a  memorandum  sufficient  to  satisfy  the  statute.* 

1  Pierce  v.  Corf,  L.  R.  9  Q.  B.  Olengal  v.  Thynne,  St.  Leon.  Law 
210.  See,  too,  Potter  v.  Peters,  of  Prop.  56.  See  also  De  Beil  v. 
[1895]  W.  N.  37 ;  64  L.  J.  Oh.  357 ;  Thomson,  3  IBeav.  469  ;  Eammersley 
72  L.  T.  624.  v.  De  Biel,  12  CI.  &  Fin.  45. 

2  As  to  what  such  entries  must  ^  Smith  v.  Webster,  3  Ch.  D.  49. 
contain,  see  Eishton  v.  Whatmore,  8  See,  too,  Fvrster  v.  Bowland,  7  H. 
Ch.  D.  467;  infra,  §  544.  &  N.  103.      Distinguish  JolUffe  v. 

3  Sims  V.  Landray,  [1894]  2  Ch.  Plumberg,  18  W.  E.  784 ;  and  see 
at  p.  320.  Moritz  v.  Knowles,  [1899]   W.   N. 

4  Bell  V.  Balls,  [1897]  1  Ch.  at  40,  83. 

pp.   669,   670,   where  the   ordinary  '  Bowen  v.  Due  d'' Orleans,  C.  A. 

practice  at  sales  by  auction  is  stated.  16  T.  L.  R.  226,  227. 

"  Earl  of  Olengal  v.  Barnard,  1  ^  John  Griffiths  Cycle  Corporation 

Ke.  769,  affirmed  in  D.  P.  as  Lord  v.  Humber  &   Co.,  [1899]  2  Q.  B. 

P.  T 
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Telegraph  §  533.  A  telegraph  clerk  despatching  a  message  from 
written  instructions  of  a  party  to  a  contract  has  been 
held  the  agent  of  such  party  to  sign  his  name  in  the 
message.^ 

Eevooa-         s  534,.  The  authority  of  an  agent  may  be  reyoked  at 

agent's  any  time  beiore  it  is  acted  upon,  and  sucn  reyocation 
on  y.  ^^^  -^^  proved  by  parol  .^  But  where  the  agent  has 
been  habitually  employed,  and  so  held  out  by  the 
principal  as  such,  the  latter  will  be  bound  by  his  acts, 
if  within  the  scope  of  his  former  authority,  until  reason- 
able notice  of  its  reyocation.^ 

Death  of        K  535.  jjj  p-encral,  the  death  of  the  principal  works 

prinoipal.         o  o  j  tr  r 

a  reyocation  of  an  agent's  authority,  and  any  contract 
made  by  the  agent  after,  though  without  notice  of  the 
death,  is  yoid.*  This  is,  howeyer,  subject  to  certain 
exceptions  in  the  case  of  agents  appointed  by  power  of 
attorney  in  favour  of  purchasers.^ 
Agency  a       §  536.  The  qucstion  of  agency  is,  of  course,  one  of 

of  fact.        fact. 

Letters.  §  537.  It  follows  from  what  has  been  said  that  letters 
passing  between  the  parties  themselves,  or  between  the 
party  sought  to  be  charged  and  some  third  party,  even 
including  amongst  such  third  parties  the  writer's  own 
agent,  may  be  used  to  supply  such  evidence  of  the  con- 
tract as  the  statute  requires.  It  may  be  convenient 
to  consider  these  cases  under  the  folio  wing  heads,  viz. : 
(1)  where  there  is  an  unsigned  writing  containing  all 

414 ;  68  L.  J.  Q.  B.  959 ;  81  L.  T.  goods    whose    authority    has    been 

310.     The  decision  of  the  C.  A.  was  revoked  cannot   validly  pledge  the 

reversed  by  the  House  of  Lords,  but  goods  even  to  persons  who  have  no 

on  another  ground.     Humler  &  Co.  notice  or  means  of  knowing  of  the 

V.  John  Griffiths  Cycle  Corporation,  revocation.     See  Fuentes  v.  Montis, 

[1901]  W.  N.  110.  L.  R.  3  C.   P.  268;  S.  C.  L.  E.  4 

1  Godwin  v.  Francis,  L.  E.  5  0.  P.  C.  P.  93. 
295. 

2  Vynior's  case,  8  Co.  82 ;  Manser  ^   Watson  v.  King,  4  Camp.  272  ; 
v.  Back,  6  Ha.  443.  '^™°"*  v.  Ilhery,  10  M.  &  W.  1 ; 

3  Trueman  v.  Loder,  11  A.  &  E.  '^"'^'^  ■*"•  Livingstone,  35  Beav.  41. 
589 ;  Ex  parte  Swan,  7  C.  B.  N.  S.  =  Conveyancing  Act,  1882,  ss.  8 
400,  432.     But  an  agent  for  sale  of  and  9. 
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the  terms  of  the  contract,  and  the  letters  are  adduced 
as  incorporating  that  writing,  and  furnishing  the  signa- 
ture of  one  or  both  of  the  parties  ;  (2)  where  the  principal 
writing  is  incomplete  in  one  or  more  of  its  terms,  and 
the  letters  are  referred  to  to  supplement  the  defect ;  and 
(3)  where  they  are  adduced  as  themselves  constituting 
the  contract  and  the  written  evidence  of  it. 

§538.    (1.)    In    order   to  make    a    contract   binding  i.  Letters 
imder  the  Statute  of  Frauds,  it  is  not  necessary  that  to  for 
it  should  be  all  contained  in  one  paper,  signed  by  the  ^^s^ature. 
party  to  be  charged ;   but  the  terms  of   the  contract 
may  be  contained  in  one  paper,  and  the  signature  may 
be  found  in  some  other  paper,  provided  that  such  second 
paper  refer  to  the  paper  which  does  contain  the  terms. ^ 

§  539.  For  the  ascertainment  and  identification  of  Parol 
the  actual  paper  referred  to,  parol  evidence  is  admis-  admitted. 
sible  :  ^  for  the  one  paper  cannot  be  physically  contained 
in  the  other  paper.  In  the  same  way,  in  the  case  of  a 
bequest  in  a  will,  the  thing  given  and  the  person  to 
whom  it  is  given  must  be  mentioned  in  the  instrument, 
but  the  actual  identification  of  the  thing  and  the  person 
must,  from  the  nature  of  the  case,  be  dehors  the  instru- 
ment, and  therefore  a  matter  of  parol  evidence.^ 

§  540.  There  must,  however,  be  a  reference :  there-  There 
fore,    where    the    contract    made   no    reference    to    an  reference. 
advertisement  respecting  the  property  which  was  sought 
to  be  introduced  to  supply  a  term,  it  was  held  that  this 
could  not  be  done  :  *  and  so  also  the  mere  admission  in 

'  Allen  V.  Bennet,  3  Taunt.  169 ;  tract  are  contained  in  several  docu- 
Eidgway  v.  Wharton,  3  De  Gr.  M.  &  ments,  all  must  be  produced.  See 
G-.  677 ;  S.  C.  6  H.  L.  C.  238.     See      Post  v.  Marsh,  16  Oh.  D.  395. 


also    per    Lord    Eldon   in    Coles  v 
Trecothick,  9  Ves.  250 ;  Oaston  v. 
Franhum,   2   De  G.   &  Sm.   561 
Powell  V.  Dillon,  2  Ball  &  B.  416 
Long  V.  Millar,  4  0.  P.  D.  450; 


^  Per  Lord  Eedesdale  in  CUnan 
V.  Coohe,  1  Sch.  &  Lef.  33. 

^  See  supra,  §  342. 

*  CUnan  v.  Coohe,  1  Sch.  &  Lef. 


Pickles  V.  Sutcliffe  (incorporation  of  22.  Distinguish.  Nene  Valley  Drain- 
conditions  of  sale),  [1902]  "W.  N.  age  Commissioners  v.  Dunkley,  4 
200.     Where  the  terms  of  the  con-      Ch.  D.  1. 
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in  writing. 


How  far 
the  re- 
ference 
must  be 
express. 


writing  of  a  contract,  without  ascertaining  its  terms,  is 
inoperative.^ 
To  terms  §541.  Further,  the  reference  must  be  to  terms  in 
writing :  therefore  where  a  writing  duly  signed  referred 
not  to  a  writing,  but  to  terms  arranged  by  parol,  there 
was  no  valid  contract.^  But  the  terms,  if  in  fact  in 
writing,  need  not  appear  on  the  face  of , the  other  paper 
to  be  so  :  so  that  a  reference  in  one  paper  to  "  terms 
agreed  on,"  when  in  fact  the  only  terms  agreed  on  were 
in  writing,  was  held  sufBcient.^ 

§  542.  Whether  the  reference  must  be  express  and 

on  the  face  of  the  paper  containing  the  signature,  or 

whether  it  be  enough  that  a  jury  or  judge  of  fact  would 

conclude  from  the  circumstances  and  contents  that  the 

two  papers  are  parts  of  one  correspondence,  may  be 

open  to  doubt.     The  latter  is  probably  the  better  view. 

It  has  been  held  by  the  Court  of  Appeal  that  an  envelope 

may  be  referred  to  in  order  to  supply  the  name  of  the 

person  to  whom  a  letter,  proved  to  have  been  sent  by 

post  inclosed  in  the  envelope,  was  addressed.* 

Is  parol         §  543.  Another  question  does   not   seem  free  from 

admissible  Controversy.     Is  it  the  rule  that  the  two  papers  must 

tbe°d^u-*  be  such  that  the  judge    of  fact  would  connect  them 

ments?     without  the  aid  of  verbal    evidence,^    or   that   verbal 

evidence  may  be  given  not   only  to  identify,   but  to 

connect  them  ?  ° 

Entry  §  544.  In  a  case  arising  on  an  entry  of  a  contract 

in  auo-        .  .  >      i        i  i  ■        t 

tioneer's    m  an  auctioneer  s  book,  where  the  entry  contained  no 
reference  to  the  conditions,  subject  to  which  the  sale 


1  Rose  V.  Gunynghame,  11  Ves. 
550 ;   Clerh  v.  WrigU,  1  Atk.  12. 

2  Ridgway  v.  Wharton,  3  De  Gr. 
M.  &  G.  677 ;  S.  C.  6  H.  L.  0.  238. 

5  Baumann  v.  James,  L.  R.  3  Ch. 
508;  Cave  v.  Hastings,  7  Q.  B.  D. 
125. 

4  Pearce  v.  Gardner,  [1897]  1 
Q.  B.  688. 


5  See  Long  v.  Millar,  4  C.  P.  D. 
450,  and  particularly  per  Bramwell 
L.J.,  at  p.  452. 

«  Cf.  Pierce  v.  Corf,  L.  E.  9  Q.  B. 
210,  with  Oliver  v.  Hunting,  44  Ch. 
D.  205;  and  see  Potter  v.  Peters, 
[1895]  W.  N.  37;  64  L.  J.  Ch.-357 ; 
72  L.  T.  624  (parol  evidence  held 
not  admissible). 
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took  place,  Hall  V.C.  said  that  the  entry  must  contain 
such  a  reference  to  the  conditions  as  to  identify  them 
upon  production  as  being  the  conditions  mentioned  in 
the  entry.'- 

§  545.  In  Tawney  v.  Crowther,^  the  contract  was  Tawney  v. 
reduced  into  writing,  and  was  in  possession  of  the 
defendant,  who,  in  answer  to  a  letter  from  the  plain- 
tiff's solicitor,  asking  him  to  meet  him  and  sign  the  con- 
tract, wrote  a  letter,  in  which  he  mentioned  his  having 
been  from  home,  acknowledged  having  said  his  word 
should  be  as  good  as  his  bond,  and  that  there  was  time 
enough  before  Michaelmas  to  settle  everything  ;  and 
again  said  "  that  his  word  should  always  be  as  good 
as  any  security  he  could  give  :  "  Lord  Thurlow,  first  on 
a  plea  of  the  statute,  and  subsequently  on  the  answer, 
which  insisted  on  the  statute,  held  that  the  letters 
and  the  paper  together  constituted  a  valid  contract. 
"  If  a  letter  cannot  be  referred  to  the  agreement,"  said 
his  Lordship,  "  or  does  not  contain  proper  terms,  I 
cannot  treat  it  as  out  of  the  statute ;  but  I  confess,  on 
what  appears  here,  the  papers  do  refer  to  that  agree- 
ment, and  contain  a  promise  to  perform  it ;  the  defen- 
dant did  intend  by  the  letter  to  raise  a  confidence  that 
the  agreement  should  be  performed."  ^  Lord  Redesdale 
has  expressed  his  disapprobation  of  this  case,  con- 
sidering that  the  promise  was  intended  to  be  of  an 
honorary  and  not  of  a  legal  and  binding  nature  ;  *  and 
the  correctness  of  the  decision  has  been  questioned 
by  Lords  Cranworth  and  Brougham  in  the  case  of 
Ridgway  v.  Wharton.^  From  the  note  at  the  end  of 
the  ease  in  Brown's  Reports "  it  appears  that  the  decree 
was  by  consent. 

§  546.  In  another  case,  the  defendants'  letters  referred  other 

1  Bishton  y.  Whatmore,  8  Ch.  D.  «  See  Belt's  n.  3  Bro.  C.  C.  153. 
467.                                                                5  6  H.  L.  C.  265,  271.     See  per 

2  3  Bro.  C.  0.  161,  318.  Lord  St.  Leonards,  S.  C.  293. 

3  3  Bro.  0.  C.  at  p.  320.  ^  3  Bro.  0.  0.  (Belt's  ed.),  p.  320. 
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iiiustra-  distinctly  to  the  conditions  of  sale,  which  were  in  their 
hands,  signed  by  the  plaintiff,  and  the  Court  of 
Queen's  Bench  held  that  no  parol  evidence  was  neces- 
sary to  connect  the  two,  and  that  there  was  a  binding 
contract/  And  where  A.  wrote  to  B.,  proposing  to  let 
a  public-house  on  certain  terms,  and  B.'s  clerk  met  A. 
and  discussed  the  terms  of  the  lease,  and  afterwards  B. 
replied  that  he  was  Mailing  to  take  the  premises  of  A., 
this  was  held  to  refer  to  the  terms  contained  in  A.'s 
letter,  and  therefore  to  constitute  a  contract/ 

2.  Letters      §  547.  (2.)  Letters  may  be  used  to  supply  a  term 

to  supply  ^  ^.  }     \  .       .       1  .   •  ,  / 

a  term,  wautmg  m  the  prmcipal  writmg ;  thus  where,  m  a 
memorandum,  the  lessor's  name  was  not  mentioned, 
and  subsequently  a  letter  from  the  lessee,  referring  to 
this  document,  mentioned  his  (the  lessor's)  name  in  a 
manner  from  which  the  Court  could  imply  that  he  was 
lessor,  there  was  held  to  be  sufficient  evidence  of  the 
contract.^  But  where*  two  persons  came  to  a  verbal 
agreement  for  the  sale  and  purchase  of  an  estate,  and 
the  vendor  thereupon  signed  and  handed  to  the  pur- 
chaser a  memorandum  of  the  particulars  of  the  pro- 
perty and  the  price,  which,  however,  did  not  contain  the 
purchaser's  name ;  and  afterwards  the  vendor  signed 
and  sent  to  the  purchaser  a  letter,  saying,  "  I  am 
about  to  relet  the  land  at  S.  The  Lady  Day  rents  will 
be  mine  and  the  Michaelmas  yours  ;  "  it  was  held  that 
the  defect  in  the  memorandum  was  not  supplied  by  the 
letter. 

3.  Letters      §  548.  (3.)  Letters   may  themselves    constitute    the 

'  Bohell  V.  Hutchinson,  3  A.  &  E.  ^  Warner  v.  WilUngton,  3  Drew. 

355.     See  also  Saunderson  v.  Jack-  523.      See  this  case,  infra,  §  557, 

son,  2  B.  &  P.  238  ;  and  Jackson  t.  and  the  observations  of  Romer  J.  in 

Lowe,  1  Bing.  9.  Ooomls  v.   Wilkes,  [1891]  3  Ch.  at 

2   Wood  V.  Scarth,  2  K.  &  J.  33.  p.  81 ;  also  Pearce  v.  Gardner,  [1897] 

See,  too,  Morris  v.   Wilson,  5  Jur.  1  Q.  B.  688,  where  the  name  of  a 

N.  S.  168,  followed  by  Romer  J.  in  party  was  supplied  from  an  envelope. 
Filhy  V.  Hounsell,  [1896]  2  Ch.  737 ; 

Wylson  V.   Dunn,  34  Ch.  D.  569  ;  *  Skelton  v.  Cole,  1  De  G.   &  J. 

Studds  V.  Watson,  18  Ch.  D.  305.  587. 
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contract  and  the  written  evidence  of  it ;  and  the  cases  as  oonsti- 
in  which  a  contract  is  thus  constituted  by  correspon-  contract.^ 
denee  between  the  parties  are  very  numerous :  some  of 
them  have  already  been  discussed/ 

§  549.  It  is  one  of  the  first  principles  of  a  case  of  The  oor- 
this  kind  that  where  the  contract,  or  the  note  or  memo-  enoe  must 
randum  of  the  terms  of  the  contract,  has  to  be  found  aidered  as 
in  letters,  the  whole  of  the  correspondence  which  has  ^  ^^°^^- 
passed  must  be  taken  into  account.^     Accordingly,  ia  a 
case  where  the  first  two  letters   of  a  correspondence, 
taken  by  themselves,  appeared  to  amount  to  a  complete 
contract,  but  there  really  were  other  terms,  which  when 
those  letters  were   written  were  unsettled  and  in   the 
result   remained   unsettled,   the   House   of  Lords  held 
that  there  was  no  concluded  contract.^ 

§  550.  There  are  many  reasons  to  recommend  this 
rule  as  to  the  consideration  of  the  whole  of  the  corre- 
spondence. The  subsequent  letters  may  show  that  at 
the  time  of  the  supposed  contract  there  was  on  neither 
side  that  intention  to  contract  which  is  of  the  essence 
of  a  contract :  or  again,  the  correspondence  may  show 
a  subsequent  agreement  to  vary  or  rescind  an  agreement 
previously  made. 

"  I  think,"  said  Jessel  M.R.,*  that  it  very  often 
happens  that  both  parties  use  expressions  in  letters 
which  read  alone  would  amount  to  a  contract,  if  we 
did  not  know  that  in  fact  neither  of  the  parties 
intended  those  general  expressions  to  constitute  a 
contract." 

§  551.  The  eff"ect  of  subsequent  letters  may  perhaps 

1  See  supra,  §  286.  See  also  I  3  Eussey  v.  Home-Payne,  4  App. 
Western  v.  Russell,  3  V.  &  B.  187;  Cas.  311.  See  this  case  considered 
Coupland  v.  Arrovjsmith,  18  L.  T.      .      „  ,         _ 

N.  S.  755 ;  Rossiter  v.  Miller,  5  Ch.  '"  ^"^^"'^  ^^'^'''''  ^-  -^"'"**'"''  *^ 

D.648;  3  App.  Cas.  1124;  Bonne-  ^^-  ^'-  ^^'^ '  ^"^^  Bristol,  &c.  Bread 

well  V.  Jenkins,  8  Ch.  D.  70.  <?"•  v.  Maggs,  44  Ch.  D.  616. 

2  Per  Lord  Cairns  in  Hussey  v.  *  ^^y  v.  Thomson,  20  Ch.  D.  705, 
Home-Payne,  4  App.  Cas.  at  p.  316.  706. 
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be  thus  stated.  If  the  subsequent  correspondence 
leads  to  the  conclusion  that  at  the  date  of  the  letters 
relied  on  as  the  memoranda  of  the  contract  there  was 
no  contract  in  fact,  then  the  plaintiff  must  fail  :  if,  on 
the  other  hand,  the  whole  evidence  shows  that  at  that 
date  there  was  a  consensus  between  the  parties  upon 
the  terms  expressed  in  the  letters  relied  upon,  then  the 
subsequent  correspondence,  unless  amounting  to  a  new 
contract  or  an  agreement  for  rescission  can  have  no 
effect  upon  the  existence  of  the  contract. 
Mnduot^  §  552.  The  influence  of  subsequent  correspondence 
on  letters,  was  Carried  very  far  in  the  case  of  the  Bristol,  Cardiff, 
and  Swansea  Aerated  Bread  Co.  v.  Maggs,^  where  Kay  J. 
held  that  the  plaintiff  was  precluded  from  relying  on 
letters  as  evidence  of  a  contract,  not  because  at  the  date 
of  those  letters  there  was  no  contract,  but  because  the 
plaintiff's  solicitor  subsequently  began  a  negotiation 
with  a  view  to  introduce  new  terms.  "  Having  treated 
these  two  letters,"  said  the  learned  judge,  "  as  part  of 
an  incomplete  bargain,  it  would  be  most  inequitable 
to  allow  them  to  say,  '  Although  we  thus  treated  the 
matter  as  incomplete  and  a  negotiation  only,  yet  the 
defendant  had  no  right  to  do  so,  but  was  bound  by  a 
completed  contract.'  "  ^ 

The  case,  therefore,  is  put  not  on  the  non-existence 
of  the  contract  in  fact,  but  upon  an  equitable  estoppel 
resulting  from  the  subsequent  negotiation  by  the 
plaintiff's  solicitor.  This  proposition  seems  worthy  of 
further  discussion.  A  new  negotiation  for  a  new  term 
does  not  seem  necessarily  to  involve  the  desire  to 
rescind  or  abandon  an  existing  contract,  nor  is  it 
conclusive  evidence  that  no  contract  had  in  fact  been 
previously  entered  into. 
v.^dS-  §  553.  In  Bellamy  v.  Dehenham,^  North  J.  discussed 
^"^-        the  language  used   by   Kay  J.  in  Bristol,  dc.  Bread 

'  44  Ch.  Div.  616.  345    oh.    D.    481:    affirmed  on 

2  At  p.  625.  another  ground,  [1891]  1  Ch.  412. 
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Co.  V.  Maggs,  and  said  :  "In  my  opinion,  subsequent 
negotiations,  first  commenced  on  new  points  after 
a  complete  contract  in  itself  has  been  signed,  cannot 
be  regarded  as  constituting  part  of  tbe  negotiations 
going  on  at  the  time  when  it  was  signed."  This 
seems  to  be  good  law.  It  would  seem  clear  that  if 
the  letters  of  proposal  and  acceptance  in  fact  contain 
all  the  terms  agreed  on  at  the  time,  and  were  written 
with  the  intent  of  binding  the  writers,  this  complete 
contract  could  not  be  affected  by  subsequent  negotia- 
tions not  resulting  in  a  new  contract. 

§  554.  The   plaintiff  cannot   insist   on   some    terms  Parts  of 

.  1  1       T_c     1       1  1         letters  not 

or  some  letters  and  reject  others.      it  the  letters  taken  available, 
as  a  whole  do  not  constitute  the  contract,  the  plaintiff 
must  fail.^ 

§  555.  The   contract   may  even  be  sufficiently  evi-  Letter  to 
denced  by  a  letter  addressed  to  a  third  person,  provided  person. 
it  ascertain  the  terms  of  the  contract.' 

§  556.  It  is  desirable  to  consider  the  effect  ofLettersre- 
letters  which  repudiate  or  disown  a  contract  referred  acontraot. 
to  in  them.  Where  the  letters  deny  that  a  contract 
ever  existed,  it  would  seem  impossible  to  treat  them  as 
the  evidence  or  an  admission  of  a  contract ;  but  where 
the  letters  repudiate  on  the  ground  of  matter  subse- 
quent, a&  for  example,  of  damage  done  to  goods 
bought,  there  a  statement  of  the  terms  of  the  contract 
in  the  letters  may  satisfy  the  statute.* 

§  557.  The   subject    was   discussed   in    the   case   oiwamerY. 
Warner  v.  Willington,^  before  Kindersley  V.C.     In  that  ton. 
case  there  was  a  memorandum  for  a  lease,  signed  by 
the  defendant,  the  proposed  lessee,  but  deficient  in  the 

1  Post  V.  Marsh,  16  Ch.  D.  395.  Barkworth   v.    Young,  4   Drew.    1, 

^  Nesham  v.  Selbi/,  L.  E.  13  Eq.  particularly  13. 

191 ;  affirmed  L.  R.  7  Ch.  406.  *  Bailey  v.  Sweeting,  9  C.  B.  N.  S. 

3  Per  Lord  Hardwicke  in  Welford  843 ;  Nesham  v.  Selhy,  L.  E.  13  Eq. 

V.  Beazeley,  3  Atk.  503;    Child  v.  191;    7    Cb.    406;    cf.    Jackson  v. 

Comber,  3  Sw.  423,  n. ;  Seagood  v.  Oglander,  13  W.  E.  936. 

Meale,    Prec.    Ch.    560.      See    also  «  3  Drew.  523. 
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lessor's  name,  and  then  a  letter  by  the  defendant, 
withdrawing  the  memorandum,  but  referring  to  the 
lessor's  name :  and  the  Vice- Chancellor  held  that  the 
letter  supplied  the  original  defect  in  the  memorandum, 
and  converted  it  into  a  contract  binding  under  the 
statute.  It  is  submitted  that  this  decision  is  not 
without  difficulties  on  principle ;  for  it  would  seem 
that  the  whole  letter  must  be  looked  at,  and  then  that 
affirms  the  memorandum  to  be,  what  in  fact  without 
the  letter  it  was,  namely,  a  mere  oflfer :  and,  further, 
the  case  appears  difficult  to  reconcile  with  other 
decisions.  Thus,  where  buyers  have  written  letters 
distinctly  referring  to  invoices  of  the  goods,  but 
insisting  that  they  were  not  bound  to  accept  the 
goods,  and  thus  repudiating  the  contract,  the  Courts, 
have  held  that  there  is  no  sufficient  writing  within  the 
17th  section  of  the  Statute  of  Frauds : '  and  in  a  case 
in  the  Exchequer,  in  which  Warner  v.  Willington  was 
cited,  the  Court  considered  that  it  would  be  treating 
the  Statute  of  Frauds  as  nothing,  if  a  letter,  merely 
declining  to  accept  goods  under  a  parol  contract  or  an 
insufficient  written  contract,  were  held  to  take  the  case 
out  of  the  statute.^  And  again,  in  a  case  in  Chancery 
Turner  L.J.  treated  the  argument  that  a  letter  de- 
clining to  enter  into  a  contract  could  constitute  one  as 
too  strained  to  require  any  observation.^ 
Parol  s  558.  It    is    now    distinctly    settled,    after    some 

contract         ,  r.  ^         .    .  . 

before       difference  of  opinion,  that   a  written  memorandum  of 
written  '  contract    after  marriage,  in  pursuance  of  a  parol  one 
before,  takes  the  case  out  of  the  statute.* 

1  Oooper  V.  Smith,  15  East,  103 ;  4  Taylor  v.  Beech,  1  Vee.  Sen. 
Richards  v.  Porter,  6  B.  &  C.  437 ;  297 ;  per  Lord  Cottenham  in  Ham- 
per Lord  Denman  in  Ddbell  v.  Hutch-  mersley  v.  De  Biel,  12  01.  &  Pin. 
inson,  3  A.  &  E.  371 ;  Qosbell  v.  64,  n. ;  per  Turner  L.J.  in  Surcome 
Archer,  2  A.  &  E.  500.  v.  Pinniger,  3  De  G.  M.  &  Gr.  571 ; 

2  Ooodman  v.  Griffiths,  1  H.  &  N.  Barhworth  v.  Young,  4  Drew.  1,  ap- 
674.  proved  in  C.  A.,  Be  Holland,  Oregg 

3  Wood  V.  Midgley,  5  De  G.  M.  &  v.  Holland,  [1902]  2  Ch.  360.  See 
G.  41,  46.  also  Hodgson  v.  Hutchenson,  5  Vin. 


after. 
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§  559.  With  regard  to  the  mode  in  which  a   con-  Pleading 
tract    within    the    statute    should    be     pleaded,     the  witMn  the 
Eules   of   the   Supreme   Court    under    the   Judicature  ^*^*^*®- 
Acts  have  swept  away  the   diversity  which  existed  in 
the  pleadings  at  Common   Law  and  in  Chancery.     An 
allegation  of  a  contract  is  sufficient  without  stating  it 
to  be  in  writing,  and  the  defendant  who  admits  the  con- 
tract in  fact,  but  denies  its  sufficiency  with  regard  to  the 
statute,  must  specially  raise  the  point  by  his  defence.^ 

§  560.  Another  important    provision    of    the    Eules  Contract 
of   the  Supreme  Court    is  to  the  effect    that  where   a  from  let- 
contract  is  to  be  implied  from  a  series  of  letters  or  vers'a-°°"' 
conversations  or  otherwise  from  a  number  of   circum-  *i°g^J 
stances,   it   is   sufficient    in   pleading    to    allege   such  stances. 
contract    as   a    fact   and    to   refer    generally    to   such 
letters,  conversations,  or  circumstances  without  setting 
them   out  in   detail ;  and   that   if  in  such  a  case  the 
person  so  pleading  desires  to  rely  in  the   alternative 
upon  more  contracts  than  one,  as  to  be  implied  from 
such   circumstances,   he   may   state   the    same   in    the 
alternative.^ 


iii.    What  takes  a  contract  out  of  the  statute. 

§  561 .  Courts  of  Equity  hold  that,  notwithstanding  Saie  by 
the   express   language  of  the   statute,  a  case  may  be  admis- 
taken  out  of  its  operation  by  any  one  of  the  following  fJaud,  or 
circumstances: — (1.)  by  the  sale  being  by  the  Court,  ^q^^^^®^; 
(2.)  by  an  admission  in  the  defence  of  a  contract  in 
fact,  where  the  defence  does  not  insist  on  the  statute, 
(3.)  by  fraud,^  and  (4.)  by  a  parol  contract  and  part 
performance,  which  is,  as  we  shall  see,  but  a  particular 
case  of  fraud.     In  the  two  first  cases  the  reason  is  that 

Abr.   522,   pi.   34.     In  Randall  v.  quired  in  pleadings,  Byrd  v.  Nunn, 

Morgan,  12  Ves.  67,  Grant  M.R.  ex-  7  Ch.  D.  284 ;  and  see  supra,  §  500. 
pressed  doubts  on  this  point. 

I  E.  S.  0.  Ord.  XIX.  rr.  15,  20.  '  ^-  «•  C  Ord.  XIX.  r.  24. 

Of.  as  to  the  distinctness  now  re-  ^  See,  too,  infra,  §  814  (mistake). 
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the  danger  of  that  which  the  statute  was  meant  to 
guard  against  does  not  arise,  and  in  the  third  and 
fourth  that  the  statute  shall  not  be  made  use  of  to 
cover  a  fraud. 

1.  Sale  by     §  562.  (l.)  It  was  held  that  a  sale  in  the  Court  of 

■  Chancery  by  private  contract,  in  pursuance  of  an 
order  confirming  a  Master's  report,  was  exempted 
from  the  Statute  of  Frauds,  and  consequently  might 
be  enforced  against  the  representative  of  a  purchaser 
who  had  not  signed  it.^  The  considerations  upon 
which  this  decision  was  based  are  that  the  judicial 
character  of  the  proceeding  is  such  as  to  prevent  the 
hazard  of  uncertainty  and  perjury  which  the  statute 
was  intended  to  prevent,  and  moreover  that,  in  such  a 
case,  the  purchaser,  having  been  a  party  to  the  pro- 
ceedings in  which  the  order  for  sale  to  him  was  made, 
is  bound  by  the  order,  and  would  be  guilty  of  con- 
tempt in  refusing  to  pay  the  purchase-money. 
Ordinary       §  563.  The  Same  rule  was  held  to  apply  to  sales  in 

sale  liy  1  T  rL    J 

auction,  the  ordmary  way  by  auction  before  a  Master,^  and 
would  no  doubt  apply  to  sales  under  the  present 
practice  ;  ^  but  not  to  ordinary  sales  by  public  auction ; 
because,  it  is  said,  such  sales  might  be  without  written 
or  printed  particulars  and  conditions,  and  also,  no 
doubt,  because  they  are  in  no  way  proceedings  connected 
with  the  Court.* 

2.  Admis-      §  564.  (2.)  An  admission  of  a  parol  contract  in  the 

sions  m  c  -\    !•       -I  i        , 

pleadings,  auswcr  ot  a  defendant  to  the  bill  of  complaint  was, 
under  the  old  practice,  held  to  take  the  case  out  of  the 
statute  where  the  answer  did  not  insist  upon  the 
statute,  and  this  because  the  admission  took  the  case 
out  of  the  mischief  which  the  statute  was  designed  to 

'  Att.-Qen.  v.  Bay,  1    Ves.  Sen.  2  Att.-Gen.  v.  Bay,  ubi  supra. 

218;  per  Grant  M.R.  in  Blagden  v.  3  gee  St.  Leon.  Vend.  86;  Dart, 

Bradbear,   12   Ves.   472  ;  per  Lord  V.  &  P.  (Tth  edit.)  p.  218. 

Cottenham    in    Hx  parte   Cutis,  3  «  Blagden  v.   Bradbear,  12  Ves. 

Deac.   267 ;    Lord  v.  Lord,  1  Sim.  466,  472.     See,  too,  Mason  v.  Armi- 

503.  tage,  13  Ves.  at  p.  35. 
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remedy.^  Another  reason  suggested  for  the  rule  was 
that  the  contract,  though  originally  in  parol,  was, 
after  admission,  evidenced  by  writing  under  the 
signature  of  the  party,  which  would  be  a  sufficient 
compliance  with  the  statute  as  interpreted  by  the 
decided  cases.  ^ 

§  565.  The  substantial  result  of  the  present  system  Effect  of 
of  pleading  is  to  continue  this  effect  of  an  admission  siom^' 
of  the  contract  in  fact,  and  furthermore  to  treat  the  p^^^^^^^ 
contract  as  admitted  unless  it  is  actually  denied.     For  pi'^ctice. 
it  results  from  the  Eules  of  the  Supreme  Court  ^  that 
if  the  contract  be  not  expressly  denied  to  exist  in  fact, 
and  expressly  stated  not  to  satisfy  the  Statute  of  Frauds, 
it  will  be  held  that  the  defendant  has  admitted  both  its 
existence  and  its  sufficiency  to  satisfy  the  statute. 

§566.  In  the  case  of  the  death  before  judgment  Death  of 
of  the  person  making  such  an  admission,  his  repre-  making 
sentatives  will  be  bound  by  his  admission  on  being  if^^^' 
made  parties  to  the  action.*  But  the  admission  by  a 
vendor  that  he  had  contracted  to  sell  an  estate  to  a 
person  since  deceased  will  not  bind  the  personal  repre- 
sentatives of  such  deceased  purchaser ;  nor  will  an 
admission  by  a  purchaser  that  he  had  contracted  to 
buy  an  estate  bind  the  real  representatives  of  the 
alleged  vendor  :  for  it  is  now  clearly  settled  that,  in 
order  to  entitle  the  real  or  personal  representative  to 
enforce  the  execution  of  a  contract  to  the  prejudice  to 
the  other,  there  must  have  been,  at  the  death  of  the 
deceased  contractor,  a  contract  by  which  he  was  legally 
bound,  and  which  the  Court  would  have  compelled  him 
specifically  to  execute ;  and  it  is  consequently  open  to 
any  of  the  parties  interested,  notwithstanding  the 
admissions  or  submissions  of  any  of  the  other  parties, 

1  Ounter  v.  Halsey,  Ambl.  586 ;  ^  Story,  Eq.  Jur.  s.  755. 

Limondson  v.  Sweed,  Gilb.  35.    See  =*  R.  S.  0.  Ord.  XIX.  rr.  15, 17,  20. 

also ^er  Lord  Rosslyn  in  Bendeau  y.  *  Ait-Gen.   v.  Day,  1  Ves.  Sen. 

Wyatt,  2  H.  Bl.  68.  218,  221. 
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to   take    every   objection   which    the    deceased    might 
himself  have  taken  if  living.^     Thus  the  admission  of 
a  contract  by  the  executors  of  a  testator  will  not  bind 
the  residuary  legatee.^ 
3.  Fraud.       §  567.  (3.)  The    principle    upon    which    the    Court 
regards  fraud  as  forming  an  exception  to  the  statute 
was   stated   by   Lord   Eldon   as   follows :    "  Upon   the 
Statute   of    Frauds,    though   declaring    that    interests 
shall  not   be  bound    except  by  writing,  cases  in  this 
Court  are  perfectly  familiar  deciding  that  a  fraudulent 
use    shall   not   be  made  of   that    statute ;    where   this 
Court  has  interfered  against  a  party  meaning  to  make 
it  an  instrument  of  fraud,  and  said  he  should  not  take 
advantage  of  his  own  fraud  even  though  the  statute 
has  declared  that  in  case  those  circumstances  do  not 
exist,   the   instrument  shall  be  absolutely  void.     One 
instance  is  the  case  of  instructions  upon  a  treaty  of 
marriage :  the  conveyance  being  absolute,  but  subject 
to  an  agreement  for  a  defeasance,  which  though  not 
appearing  by  the  contents  of  the  conveyance,  can  be 
proved  aliunde  :  and  there  are  many  other  instances."^ 
"  It  is  established,"  said  Lindley  L.J.  in  Rochefou- 
cauld V.  Boustead,^  "  by  a  series  of  cases,  the  propriety 
of  which  cannot  now  be  questioned,  that  the  Statute  of 
Frauds  does  not  prevent  the  proof  of  a  fraud  ;  and  that 
it  is  a  fraud  on  the  part  of  a  person  to  whom  land  is 
conveyed  as  a  trustee,  and  who  knows  it  is  so  conveyed, 
to  deny  the  trust  and  claim  the  land  himself.     Con- 
sequently, notwithstanding  the  statute,  it  is  competent 
for  a  person  claiming  land  conveyed  to  another  to  prove 
by  parol  evidence  that  it  was  so  conveyed  upon  trust 

1  Biichmaster  v.  liarrop,  7  Yes.      341 ;  S.  C.  13  Ves.  456. 

341 ;  S.  C.  13  Ves.  456.    See  Earl  of  ^  Mestaer  v.  Gillespie,  11  Ves.  at 

Radnor  v.  Shafto,  11  Ves.  448,  over-  p.  627. 

ruling  Lacon  v.  Merlins,  3  Atk.  1.  *  [1897]  1  Ch.  at  p.  206  (a  case 

See  also  Potter  v.  Potter,  1  Ves.  Sen.  on  the  7tli  section  of  the  statute). 

437.  See,  too,  lie  Duhe  of  Marlborough, 

2  Buckmaster  v.    Harrop,  7  Ves.  [1894]  2  Ch.  133,  141. 
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for  the  claimant,  and  that  the  grantee,  knowing  the  facts, 
is  denying  the  trust,  and  relying  upon  the  form  of  convey- 
ance and  the  statute,  in  order  to  keep  the  land  himself." 

§  568.  Accordingly,  if  it  can  be  shown  that  the  coUateiai 
written  contract  which  is  sought  to  be  enforced  was 
only  signed  in  consequence  of  some  collateral  contract 
having  been  come  to,  the  plaintiff  must  either  submit 
to  the  collateral  contract  or  have  his  action  for  specific 
performance  dismissed ;  and  this  although  the  collateral 
contract  is  not  evidenced  in  writing.  Thus,  in  Clarhe 
V.  Grant,^  where  trustees  of  a  charity  sought  specific 
performance  of  a  written  contract  to  take  a  lease,  and 
the  main  defence  was  a  parol  contract  of  the  same 
date  as  the  written  one  and  affecting  the  parcels.  Grant 
M.E,  held  that  evidence  to  prove  the  parol  contract 
was  admissible,  and  that,  if  it  were  proved,  it  would 
be  against  equity  and  a  fraud  on  the  defendant  to  insist 
upon  his  performance  of  a  contract,  which  he  had  only 
signed  on  the  faith  of  an  alteration  being  made  in  one 
of  its  terms. 

§  569.  In  the  last- mentioned  case  the  defendant  set  Fraudu- 
up    the   collateral    contract :    but   the    cases    go    much  fusaUo 
further  and  show  that  the  plaintifi"  may,  on  the  ground  ^^oii^xl 
of  fraud,  obtain  the  benefit  of  a  collateral  parol  promise  "^^}°^  ^'^°' 

■*■  ■■-  mise. 

which  the  person  who  claims  under  the  written  contract 
fraudulently  refuses  to  recognize.  In  one  case  Lord 
Thurlow  allowed  the  plaintiff  to  give  parol  evidence 
that,  at  the  time  the  contract  (which  was  subsequently 
reduced  to  writing)  was  entered  into,  an  undertaking 
had  been  given  by  the  assignee  of  the  lease  to  the 
assignor  for  indemnity  against  the  rents  and  covenants  ; 
his  Lordship  laying  down  that  "  where  the  objection  is 
taken  before  the  party  execute  the  agreement  and  the 
other  side  promise  to  ratify  it,  it  is  to  be  considered  a 
fraud  on  the  party  if  such  promise  is  not  kept."  ^ 

'  14  Ves.  519,  525.  52 ;  Pearson  v.  Pearson,  27  Ch.  D. 

'  Pember  v.  Mathers,  1  Bro.  0.  C.      145,  148.    Of.  SnelUng  v.  Thomas, 
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Provision 
for  defeas- 
ance or 
redemp- 
tion frau- 
dulently 
omitted. 


Jervis  v. 


Trustee 
for  real 
pur- 
chaser. 


The  prin- 
ciple of  the 
foregoing 
cases. 


§  570.  So  in  the  case  of  transactions  which  are  really 
for  mortgages  or  charges,  if  the  written  instrument  be 
in  terms  absolute  and  have  been  obtained  on  a  promise 
to  execute  a  defeasance,  or  if  the  clause  for  redemption 
have  been  fraudulently  omitted,  the  mortgagor  or 
chargor  has  been  allowed  to  come  to  the  Court  and  to 
reduce  the  absolute  conveyance  to  a  mortgage  or 
charge.^ 

§  571.  So  again,  in  Jervis  v.  Berridge,^  where  the 
plaintiffs  assigned  the  benefit  of  a  contract  to  the 
defendant  upon  certain  terms,  some  only  of  which  were 
reduced  into  writing,  it  was  held  that,  under  the  cir- 
cumstances of  the  case,  the  memorandum  was  only 
ancillary  to  the  verbal  contract,  and  any  use  of  it  by 
the  defendant  for  a  purpose  inconsistent  with  the  verbal 
contract  was  fraudulent.  Lord  Selborne  in  the  course 
of  his  judgment^  stated  the  principle  now  in  discussion 
in  words  which  have  already  been  quoted.* 

§  572.  So  again,  if  A.  have  in  his  hands  money  of  B. 
and  at  B.'s  request  lay  it  out  in  the  purchase  of  an  estate, 
A.  cannot,  on  the  ground  that  the  land  is  conveyed  to 
him,  claim  the  estate  as  his  own  and  exclude  parol 
evidence  that  he  was  a  trustee  for  B.° 

§  573.  In  all  these  cases,  to  exclude  parol  evidence 
and  to  adjudge  specific  performance  of  the  contract  as 
evidenced  by  the  writing  alone,  would  be  to  work  the 


L.  E.  17  Eq.  303,  where  the  plain- 
tiff failed  to  establish  the  collateral 
contract  alleged  by  him. 

1  1  Eq.  Ca.  Abr.  20,  pi.  5 ;  Walker 
Y.  Walker,  2  Atk.  98;  England  v 
Codrington,  1  Eden,  169 ;  Williams  v. 
Owen,  5  My.  &  Or.  303,  306  ;  Lincoln 
V.  Wright,  4  De  G.  &  J.  16 ;  Douglas 
V.  Oulverwell,  3  Giff.  251;  S.  0.  4 
De  G.  P.  &  J.  20. 

2  L.  R.  8  Ch.  351. 

3  L.  R.  8  Ch.  at  p.  360.  In  his 
speech  in  the   House  of  liords,  in 


Eussey  v.  Eorne-Payne,  4  App.  Cas. 
at  p.  323,  Lord  Selborne  expressly 
re-affirmed  the  doctrine  laid  down 
in  the  quotation  referred  to  in  the 
text. 

«  Supra,  §  520. 

5  Per  Kindersley  V.C.  in  Lincoln 
V.  WrigU,  28  L.  J.  Ch.  707,  n.; 
S.  C.  on  appeal,  4  De  G.  &  J.  16. 
See  RyallY.  Eyall,  1  Atk.  59 ;  Willis 
V.  Willis,  2  Atk.  71 ;  jper  Grant  M.R. 
in  LenahY.  Lench,  10  Yes.  at  p.  517. 
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very  mischief  which  the  statute  was  iatended  to  prevent ; 
viz.,  to  fix  the  party  sought  to  be  charged  with  a  con- 
tract which  he  never  in  fact  entered  into. 

§  574.   So  again,  the  want  of  writing  could  not  be  Fraud  in 
set   up   successfully  by  a  man  who  had  fraudulently  mardage" 
prevented    the   writing   from   coming   into    existence.^  articles. 
Thus  where  the  defendant,  on  a  treaty  for  the  marriage 
of  his  daughter  with  the  plaintiff,  signed  a  paper  com- 
prising the  terms  of  the  agreement  arrived  at,  but  after- 
wards, and  with  a  view  to  rid  himself  of  the  obligation 
imposed  by  it,   induced   his  daughter  to  wheedle   the 
plaintiff  to  give  up  the  writing  and  then  to  marry  her, 
— the  plaintiff  was  held  entitled  to  relief  and  obtained 
a  decree  on  the  ground  of  fraud .^ 

§  575.  But  this  want  of  writing  must  be  due  to  fraud  Mere  norl- 
and not  to  mere  non-performance  of  a  contract  to  sign  anoe°™ 
a  writing.     No  doubt  the  opposite  view  was  formerly  tHw^a 
taken,  and  it  was  thought,  that  an  allegation  that  it  ^""^r 

'  o      '  o  ment. 

was  part  of  the  parol  contract  between  the  contracting 
parties  that  the  contract  should  be  reduced  into  writing 
would  take  the  case  out  of  the  statute,  on  the  ground 
of  fraud.  Accordingly,  where  a  bill  containing  such 
an  allegation  was  met  by  a  plea  of  the  statute.  Lord 
North,  after  argument,  ordered  the  defendant  to  answer 
so  much  of  the  bill  only  as  charged  that  the  contract 
was  to  be  put  into  writing.^  It  seems  obvious,  how- 
ever, that  such  a  procedure  affords  a  most  easy  means 
of  evading  the  intention  of  the  statute,  and  introducing 
the  mischief  it  was  designed  to  remedy :  and  accord- 
ingly, the  law  is  clearly  established,  that  such  an 
allegation    does    not    withdraw    the    case     from    the 

'  Maxwell    v.    Lady    Montacute,  '  Mullet  v.   Halfpenny,   cited   in 

Prec.  Oh.  526 ;  1  Eq.  Ca.  Ab.  19 ;  Peachey  on  Settlements,  28. 

Whitchurch  v.  Sevis,  2   Bro.  C.  C.  ^  Leake  v.  Morris,   1   Dick.    1-i; 

565 :  cf.  Wood  v.  Midgley,  2  Sm.  &  S.  0.  s.  n.  Leahe  v.  Morrice,  2  Gas. 

G.  115,  reversed  5  De  G.  M.  &  G-.  in   Ch.   135;  EolHs  v.   Whiteing,  1 

41;     and     see     Story,    Bq.     Juris.  Vern.   151;    Hollis   v.   Edwards,   1 

§  768.  Yern.  159. 

F.  U 
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operation  of  the  statute,  and  that,  after  a  parol  contract, 
a  refusal  to  sign  a  written  one  is  no  fraud  of  which  the 
Court  can  take  cognizance/ 
Marriage       s  576.  The  Same  principle  as  regards  fraud  was  once 

contract.  "^  r  r      _  o  j_  i  •   i        i 

considered  to  apply  to  marriage  contracts,  which  also 
are  within  the  4th  section  of  the  statute.  In  Dundas 
V.  Butens,^  Lord  Thurlow  decided  that  a  post-nuptial 
settlement  recited  to  be  made  in  pursuance  of  an  ante- 
nuptial parol  contract  was  not  a  voluntary  settlement, 
and  that  because  a  refusal  to  perform  the  previous 
contract  would  have  been  a  fraud  ;  but  this  decision 
is  in  effect  overruled  by  the  case  of  Warden  v.  Jones,^ 
where  Lord  Cranworth  remarked  that,  were  the 
decision  in  Dundas  v.  Dutens  correct,  the  whole  policy 
of  the  statute  would  be  defeated.* 

wiUs.  §  577.  In  cases  of   wills  obtained  by  a  promise  to 

dispose  of  the  property  in  a  particular  way,  the  Court 
will,  notwithstanding  the  language  of  the  Statute  of 
Frauds  that  every  will  must  be  in  writing,  and  the 
language  of  the  Wills  Act  to  the  same  effect,  give  effect 
to  the  verbal  arrangement  by  raising  a  trust  on  the 
property  devised  or  bequeathed  by  the  will.° 

i.  Of  part      §  578.  (4)  The   part  performance  of   a  contract  by 

ance.  oue  of  the  parties  to  it  may,  in  the  contemplation  of 
Equity,  preclude  the  other  party  from  setting  up  the 
Statute  of  Frauds,  and  thus  render  it,  although  merely 
resting  in  parol,  capable  of  being  enforced  by  way  of 
specific  performance,  though  not  by  way  of  damages, 
even  since  the  Judicature  Acts.' 

The  prin-      §  579.  This  exception  seems  to  be  based  on  the  view 

ciple  of 

>   Whitchurch    v.    Bevis,    2    Bro.  at  p.  324,  where,  however,  the  ques- 

C.  C.  565 ;   Wood  v.  Midgley,  5  De  tion    turned    on    Lord    Tenterden's 

G.  M.  &  Gr.  41,  reversing  S.  C.  2  Act. 
Sm.  &  Gif.  115.  ''  Fodmore  v.   Ounninq,    7    Sim. 


2  1  Ves.  Jun.  196 ;  S.  0.  2  Cox,  644 ;  Chester  v.  Urwich  (No.  3),  23 
235.  See,  too,  Viscountess  Montacute  Beav.  407;  McOormich  v.  Qrogan, 
V.  Maxwell,  1  P.  Wms.  620.  L.  E.  4  H.  L.  82. 

3  2  De  G.  &  J.  76,  85.  «  See  per  Chitty  J.  in  Lavery  v. 
1  Of.  Trowell  v.  Shenton,  8  Oh.  D.  Fursell,  39  Ch.  D.  508. 
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that  if  a  man  have  made  a  bargain  with  another,  and  tiie 
allowed  that  other  to  act  upon  it,  he  may  have  created  ^°  ^  ^°"' 
an  equity  against  himself  which  he  cannot  resist  by 
setting  up  the  want  of  a  formality  in  the  evidence  of 
the  contract  out  of  which  the  equity  in  part  arose/ 
The  principle  is  not  unknown  to  the  law  of  Scotland,^ 
and  seems  to  be  the  same  as  that  which  gave  rise  to 
the  real  contract  in  Roman  Law, — a  contract  in  which 
the  connection  between  the  parties  was  clothed  with 
obligation,  and  so  ceased  to  be  nudum  pactum,  by  force 
of  the  actual  delivery  of  the  subject  of  the  contract. 
"  In  the  real  contract,"  says  Sir  Henry  Maine,  "  per- 
formance on  one  side  is  allowed  to  impose  a  legal  duty 
on  the  other,  evidently  on  ethical  grounds."  ^ 

§  580.  In  order  thus  to  withdraw  a  contract  from  Essen- 
the  operation  oi  the  statute,  several  circumstances 
must  concur :  1st,  the  acts  of  part  performance  must 
be  such  as  not  only  to  be  referable  to  a  contract  such 
as  that  alleged,  but  to  be  referable  to  no  other  title  ; 
2ndly,  they  must  be  such  as  to  render  it  a  fraud  in  the 
defendant  to  take  advantage  of  the  contract  not  being 
in  writing  ;  Srdly,  the  contract  to  which  they  refer 
must  be  such  as  in  its  own  nature  is  enforceable  by 
the  Court;  and  4thly,  there  must  be  proper  parol 
evidence  of  the  contract  which  is  let  in  by  the  acts  of 
part  performance. 

§581.  First,  "the  acts  relied  upon  as  part  per- '■ '^'^^.g^  ^^ 
formance  must  be  unequivocally  and  in  their  own  to  a  oon- 
nature  referable  to  some  such  agreement  as  that 
alleged."  *  But  if  the  acts  go  as  far  as  this,  they  are 
admissible,  for  it  seems  evident  that  all  that  can  be 
gathered  from  acts  of  part  performance  is  the  existence 
of  some  contract  in  pursuance  of  which  they  are  done, 

'  Fer  Lord  Selborne  in  Maddison  ^  Ancient  Law,  p.  343.     See  also 

V.  Alderson,  8  App.  Gas.  476.  p.  349. 

2  Stewart  v.   Kennedy,   15   App.  *  Per  Lord  Selborne  in  Maddison 

Cas.  75.  Y.  Alderson,  8  App.  Cas.  479. 
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and  the  general  character  of  the  contract  :  they  cannot, 
unless  possibly  in  some  very  singular  case,  be  them- 
selves sufficient  evidence  of  the  particular  contract 
alleged,  because  they  cannot  in  themselves  show  all  the 
terms  of  the  contract  from  which  they  flow.  They 
may  be  evidence  of  an  unknown  contract,  but  the 
making  known  what  that  contract  is  must  be  the  result 
of  the  evidence  which  the  acts  in  question  are  allowed 
to  introduce.^  It  cannot  be  denied  that  there  is  some 
want  of  exactitude  in  the  statements  sometimes  made 
in  this  respect,  as  for  instance,  where  it  is  said  that  the 
acts  must  be  referable  to  the  alleged  contract :  and 
Lord  Eedesdale  seems  to  have  held  that,  to  admit  parol 
evidence,  the  part  performance  must  be  such  as  to  show 
the  very  same  contract  as  the  plaintiff  alleged.  So  that 
in  a  case  where  the  plaintiff  stated  a  parol  contract  for 
a  lease  for  three  lives,  and  payment  of  rent  in  part 
performance,  and  the  defendant  admitted  a  contract, 
but  for  one  life  and  not  for  three  ;  his  Lordship  said 
that  the  Statute  of  Frauds  put  it  out  of  the  power  of 
the  Court  to  execute  the  contract  for  the  lease  for  three 
lives,  the  part  performance  being  perfectly  consistent 
with  the  contract  alleged  by  the  defendant,  and  that 
therefore  there  was  no  case  to  admit  proof  of  a  further 
contract.^ 
They  need  §  582.  The  true  principle,  however,  of  the  operation 
refired  of  acts  of  part  performance  seems  only  to  require  that 
oonTmc^t  ^^®  ^^^^  ^^  question  be  such  as  must  be  referred  to 
and  oon-  gome  Contract,  and  may  be  referred  to  the  alleged  one  ; 
with  that  that  they  prove  the  existence  of  some  contract,  and  are 

alleged.  ^^    i-  ' 

consistent  with  the  contract  alleged.^  This  is  very  well 
illustrated  by  a  case  in  the  Common  Pleas  on  the  17  th 
section  of  the  Statute  of  Frauds,  by  which  acceptance  is 

'  See  per  Lord  Alvanley  M.E.  in  ^  Lindsay  v.   Lynch,    2    Soh.    & 

Forster  v.   Hale,   3  Ves.   712 ;   per  Lef.  -1,  8.     See  infra,  §  639. 

"VVigram  V.O.  in  Dale  v.  Bamilton,  ^  See    Isaacs    v.    Evans,    [1899] 

5  Ha.  381.    Cf.  Gray  v.  Smith,  43  W.  N.  261 ;'  16   Times   L.   R.   113, 

Ch.  D.  208.  480. 
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treated  as  such  an  act  of  part  performance  as  dispenses 
with  the  necessity  of  writing.^  It  was  there  held,  that 
bare  acceptance  of  the  goods  by  the  vendee  was  suffi- 
cient to  satisfy  that  section  of  the  statute,  so  that, 
although  the  vendee,  immediately  after  accepting  them, 
stated  that  he  did  so  on  terms  different  from  those  on 
which  the  vendor  delivered  them,  yet  the  acceptance 
having  established  the  fact  of  a  contract  of  sale,  parol 
evidence  of  its  terms  was  admissible.  It  was  there 
strongly  urged  that  the  acceptance  must  be  equivalent 
to  a  memorandum  in  writing,  and  must  show  all  the 
terms  of  the  contract ;  but  the  doctrine  was  denied  by 
the  learned  Judges,  both  during  the  argument  and  by 
their  decision  of  the  case.  Williams  J.,  in  the  course 
of  his  judgment,  said,  "  The  Legislature  has  thought 
that  where  there  is  a  fact  so  consistent  with  the  exist- 
ence of  a  contract  of  sale  as  the  actual  acceptance  of 
part  of  the  goods  sold,  the  necessity  of  a  written 
evidence  of  the  contract  might  safely  be  dispensed 
with.  But  it  is  clear  that  it  was  not  meant  to  go  to  all 
the  terms  of  the  contract ;  and  that  acceptance  is  no 
evidence  of  the  price,  but  only  establishes  the  broad 
fact  of  the  relation  of  vendor  and  vendee.  So  where 
there  is  proof  of  part  performance,  the  jury  must  settle 
all  the  other  facts  that  go  to  make  up  the  contract."  ^ 

§  583.  Id  like  manner,  Mr.  Austin,  in  one  of  his  Mr. 
Fragments,  has  called  attention  to  the  "  distinction  quoted. 
between  such  solemnities  of  a  contract  as  are  merely 
evidence  of  a  contract  and  such  as  are  evidence  of  a 
contract  and  of  its  terms."  "  Earnest,  for  instance," 
he  adds,  "  is  merely  evidence  that  a  contract  was  made  : 
its  subjects,  its  terms,  &c.,  must  be  established  by 
evidence  aliunde."  ^ 

§  584.  To    make    the     acts    of    part    performance  The  acts 

^y...  ■■■  -■■  must  not 

ettective  to  take  the  contract  out  of   the    Statute   of  be  refer- 


able to 


^TomUnson^.StMg'ht,llC.'&.Q21.  3  Lectures  on  Jurisprudence  (3rd 

2  17  C.  B.  at  p.  707.  edit.),  p.  940. 
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any  other  Fiauds,  they  must  be  consistent  with  the  contract 
alleged  and  also  such  as  cannot  be  referred  to  any- 
other  title  than  a  contract,  nor  have  been  done  with 
any  other  view  or  design  than  to  perform  a  contract :  ^ 
therefore,  if  a  tenant  in  possession  sue  for  the  specific 
performance  of  an  alleged  contract  for  a  new  lease,  the 
mere  fact  of  his  continuance  in  possession  will  have  no 
weight  as  an  act  of  part  performance  of  the  contract, 
being  referable  to  his  character  as  tenant.^  Where  a 
tenant  under  a  term  alleged  the  rebuilding  of  a  party- 
wall,  which  was  in  a  ruinous  state  during  his  term,  as 
part  performance  of  a  contract  by  his  landlord  to  grant 
a  renewed  term  :  it  was  held  that  the  act  was  equi- 
vocal, as  it  might  have  been  done  by  him  in  respect 
of  his  title  under  the  old  as  well  as  under  the  alleged 
new  term.^  The  cases  in  which  possession  is  an  act  of 
part  performance  will  be  considered  presently.* 
ii.  The  §  585.  Secondly,  the  principle  upon  which  the  Court 
render  exerciscs  jurisdiction  in  adjudging  specific  performance 
formance  of  parol  Contracts  followed  by  a  part  performance,  is 
the  fraud  and  injustice  which  would  result  from  allowing 
the  party  charged  to  refuse  to  perform  his  part,  after 
performance  by  the  other  upon  the  faith  of  the  contract 
and  with  the  knowledge  of  the  party  charged  :  ^  and  this 
principle  extends  not  only  to  contracts  which,  but  for 
such  part  performance,  would  be  void  by  reason  of  the 
Statute  of  Frauds,  but  also  to  such  as,  being  entered 
into  by  corporations,  are  invalid  for  want  of  their 
corporate  seal.^ 

'  Qunter  v.  Halsey,   Ambl.   586.  and  JBrennan  v.  Bolton,  2  Dr.  &  War. 

Consider  Price  v.  Salusiury,  32  Beav.  349.     Distinguisli,  however,  JSodson 

446 ;  and  Dickinson  v.  Barrow,  [1904]  v.  Heuland,  [1896]  2  Ch.  428. 

2  Ch.  339,  344 ;  73  L.  J.  Ch.  701.  s  Prame  v.  Dawson,  14  Ves.  386. 

2   Wills  V.  Stradling,  3  Ves.  378.  «  Infra,  §  601  et  seq. 

See,  too,  per  Lord  Eldon  in  £a;  parte  ^  Per  Grant  M.E.  in  Buckmaster 

Hooper,  19  Ves.   479 ;  per  Plumer  v.  Harrop,  7  Ves.  346. 

M.R.  in  Morphett  v.  Jones,  1   Sw.  "  See  infra,  §  648,  and  Steevens's 

181 ;     5    Yin.    Abr.    323,    pi.    41 ;  Hospital  v.  Dyas,  15  Ir.  Ch.  E.  405, 

Phillips  V.  Alderton,  24  W.   E.  8 ;  421. 
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§  586.  "  Courts  of  Equity,"  said   Lord  Cottenham/  The 
"  exercise  their  jurisdiction,  in  decreeing  specific  per-  stateTby 
formance  of  verbal  agreements,  where  there  has  been  tenham°*' 
part  performance,  for   the   purpose  of  preventing  the 
great  injustice  which  would   arise   from   permitting  a 
party  to  escape  from  the  engagements  he  has  entered 
into,  upon  the  ground  of  the  Statute  of  Frauds,  after 
the  other  party  to  the  contract  has,  upon  the  faith  of 
such   engagement,  expended  his   money  or   otherwise 
acted  in  execution    of    the    agreement.      Under   such 
circumstances,  the  Court  will  struggle  to  prevent  such 
injustice  from  being  effected ;  and,  with  that  object,  it 
has,  at  the  hearing,  when  the  plaintiff  has  failed  to  estab- 
lish the  precise  terms  of  the  agreement,  endeavoured  to 
collect,  if  it  can,  what  the  terms  of  it  really  were." 

§  587.  Such  being  the  principle  on  which  the  Court  No  relief 
acts,  it  follows  that,  wherever  the  acts  of  the  party  to  refusal  to 
be  charged  have  caused  no  change  of  circumstances  in  no^fraud!^ 
the  other  party ,^  and  wherever  the  acts  of  part  perform- 
ance by  the  one  are  not  such  as  to  render  refusal  by 
the  other  party  to  perform  the  contract  a  fraud  in  him, 
however  clearly  they  may  evidence   the  existence  of  a 
contract,  there  the  jurisdiction  in  question  can  have  no 
application  ;  and  this  may  be  the  case  either  from  the 
character  of  the  person  permitting  the  acts,  or  from  the 
nature  of  the  acts  themselves. 

§  588.  From  what  has  been  said,  it  appears  that  the  The  acts 
acts  of  part  performance  must  in  all  cases  be  done  by  Sine  with 
the  person  asserting  the  contract  with  the  knowledge  lelge  rf^" 
of  the  person  sought  to  be  charged  that  the  acts  are  ^0^6^"^^°" 
being  done  and  are  being  done  on  the   faith  of  the  ciiargea. 
contract;    without    such   knowledge    there    would    be 
neither  injustice  nor  fraud. 

§  589.  On   the   ground   that   the    character   of    the  where  not 
person  permitting    the   acts  prevented  the   notion   of  lent  from 

1  In  Mundy  v.  JolUffe,  5  My.  &  2  (jaton  v.    Caton,  L.   K.   1   Ch. 

Cr.  at  p.  177.  137 ;  S.  C.  in  D.  P.,  L.  E.  2  H.  L.  127. 
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character  fraud,  it  has  been  decided  that  where  a  plaintiff  seeks 

of  the  ■*■ 

person,  to  enforce  against  a  remainderman  a  parol  contract 
entered  into  between  the  plaintiff  and  the  tenant  for 
life,  acts  of  part  performance  which  would  have 
bound  the  tenant  for  life  will  not  bind  the  remainder- 
man, unless  it  can  be  shown  that  he  permitted  the  acts 
of  the  plaintiff  with  a  knowledge  of  the  contract 
entered  into  by  the  tenant  for  life.^  For  to  constitute 
fraud,  there  must  coincide  in  one  and  the  same 
person  knowledge  of  some  fact  and  conduct  inequitable 
having  regard  to  such  knowledge.  And  again,  on  the 
same  principle,  where  the  acts  are  those  of  persons  not 
parties  to  the  contract,  they  will  not  be  binding :  so 
that,  for  instance,  acts  done  by  arbitrators  towards  the 
performance  of  their  duty,  are  not  part  performance  of 
a  parol  contract  for  a  compromise  and  division  of  estates 
by  arbitrators.^ 
From  the  §  590.  From  the  nature  of  the  act,  it  follows, 
the  act.  that  though,  as  we  shall  hereafter  see,  it  has  been 
a  question  how  far  the  acceptance  of  part  of  the 
purchase-money  binds  the  vendor,  the  payment  of  this 
on  the  part  of  the  purchaser  can  in  nowise  bind  him, 
because  to  refuse  to  complete  the  contract  after  paying 
"  part  of  the  purchase-money,  would  be  no  fraud  upon 
the  seller,  but  his  own  loss."  ^  The  question  was 
raised  in  a  case  where  the  co-heirs  of  a  purchaser 
sought  the  enforcement  of  the  contract  against  his 
personal  representatives,  and  set  up  his  part  payment 
as  a  part  performance  making  it  a  binding  contract :  * 
but,  on  the  ground  above  stated.  Grant  M.E.  decreed 
against  the  claim  of  the  heirs. 

'  Blore  V.    Sutton,   3   Mer.   237  ;  at  p.  9 ;  O'Fay  v.  Burke,  8  Ir.  Ch.  R. 

Whifbread   v.    Brochhurst,    1    Bro.  225 ;  Hope  v.  Cloncurry,  I.  R.  8  Eq. 

C.   0.  404;  per  Lord   Redesdale  in  555. 

Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  ^  Qgoth  v.  Jackson,  6  Ves.  12. 

72 ;  per  Lord  Cranworth  in  Morgan  ^  7  Ves.  at  p.  345. 

V.  Milman,  3   De   Gr.  M.  &  Gr.  33.  *  Buckmaster  v.  Harrop,   7   Ves. 

See,  too,  F'.esher  v.  Trotman,  3  Giff.  341 ;  S.  C.  on  appeal,  13  Ves.  456. 
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§591.  Upon  the  same  principle  it   seems   doubtful  Prom 
whether  any  acts  which  admit  of  alternative  remedies,  being  al- 
one by  the  execution  of  the  contract  and  another  by  reSedils 
some    other     means,    as,    for    instance,    a    compulsory 
taking   under  the  Lands    Clauses    Consolidation   Act, 
can  be  taken  as  part  performance  ;  because  there  is  no 
fraud  on  the  other  party  if  the  remedy  other  than  that 
by  execution  of  the  contract  be  pursued.^ 

§  592.  Thirdly,  the  contract  which  the  acts  of  part  "i-  The 

.  .  ,  contract 

performance  allow  to  be  set  up  by  parol  evidence  must  must  be 

OTT  Of)       O  Q 

be  of  such  a  nature  as  that  the  Court  would  have  had  can  be 
jurisdiction  to  enforce  it  specifically  if  it  had  been  in  ^^  °^'^^  ' 
writing.  In  this  respect  the  jurisdiction  of  the  High 
Court  is  the  same  as  that  of  the  Court  of  Chancery. 
The  rule  in  the  latter  Court  was  that  where  there  was 
jurisdiction  in  the  original  subject-matter,  viz.,  the 
contract,  the  want  of  writing  would  not  deprive  the 
Court  of  it,  where  there  was  part  performance.  But 
the  want  of  writing  could  not  itself  be  made  the  ground 
of  jurisdiction,  for  if  that  were  so,  all  parol  contracts 
required  by  the  Statute  of  Frauds  to  be  in  writing, 
and  in  part  performed,  might  have  been  enforced  in 
Equity :  which  was  not  the  case.  Accordingly  a 
demurrer  to  a  bill  for  work  and  labour  done,  alleging 
fraud  and  part  performance,  was  allowed  by  Lord 
Cottenham.^ 

§  593.  As  was  to  be   expected,  the   fusion  of  Law  To  what 
and  Equity  has  given  rise  to  questions  as  to  the  extent  doe/doc- 
of  the  doctrine  of  part  performance.     Is  this  equitable  pa^  p°er. 
doctrine  to  be  applied  to  all  cases,  or  only  to  contracts  ^""[''^j 
where  it  would   have  been   applied   by  the  Court   of 
Chancery  ?     This  question  may  be  safely  answered  by 

'  See    per    Lord     Cranworth    in  ance  with   this   view,   but   will   be 

Morgan  v.  Milman,  3  De  G.  M.  &  reconciled  by  considering  that  Lord 

Gr.  35.  Hardwicke  held  the  Court  to  have 

^  Kirk  V.  Bromley  Union,  2  Ph.  an   original    jurisdiction    in   respect 

640.    The  case  of  Pemhrohe  v.  Thorpe  of    building    contracts.     See   supra, 

(3  Sw.  437,  n.)  may  appear  at  vari-  §  98. 


formance 
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saying  that  its   application   is  to  be  thus  restrained. 
Bat  what  is  then  its  extent  ? 

In  Britain  v.  Rossiter,^  the  limits  of  the  doctrine 
were  stated  differently  by  each  of  the  three  learned 
judges:  the  M.E.  (Lord  Esher)  confined  it  to  "cases 
concerning  land,"  Cotton  L.J.  to  "  questions  relating 
to  land,"  and  Thesiger  L.J.  to  "sales  of  land." 

In  Maddison  v.  Alder son,^  Lord  Selborne  in  his 
speech  in  the  House  of  Lords  referred  to  the  decision 
in  Britain  v.  Rossiter,  and  seems  to  have  doubted  how 
far  it  was  consistent  with  the  views  of  Lord  Cottenham 
in  Hammersley  v.  De  Biel  ^  and  Lassence  v.  Tierney^ 

And  in  McManus  v.  Cooke,^  Kay  J.  criticized  the 
case  of  Britain  v.  Rossiter,  and  discussed  several  rele- 
vant authorities,  and  concluded  that  probably  it  would 
be  more  accurate  to  say  that  the  doctrine  of  part  per- 
formance of  a  parol  agreement  "  applies  to  all  cases  in 
which  a  Court  of  Equity  would  entertain  a  suit  for 
specific  performance  if  the  alleged  contract  had  been 
in  writing." 

It  may  be  questioned  whether  this  statement  of  the 

extent  of  the  doctrine  would  not  be  made  more  accurate 

by  omitting  the  words  "  for  specific  performance." 

It  does  not      §  594.  It  has  been  further  held  that  the  doctrine  of 

damages,  part  performance  does  not  extend  to  enable  the  Court 

to  award  damages  on  a  parol  contract." 
Where  §  595.  The  necessity  of  original  jurisdiction  in  case 

seal.  the  contract  had  been  in  writing  in  order  to  induce 
the  Court  to  interfere  in  cases  of  parol  contracts  is 
illustrated  by  cases  in  which  there  has  been  a  want 
not  of  writing,  but  of  a  seal.  Thus  where  the  plaintiff 
stated  a  claim  against  a  company  for  work  and  labour 
done  on  the  estate  of  the  company,  and  alleged  that, 

1  11  Q.  B.  D.  123.  Rayment,  L.  E.  7  Eq.  at  p.  115 ;  and 

2  8  App.  Cas.  467,  474.  Crowley  v.  ff  Sullivan,  [1900]  2  I.  B. 

3  12  01.  &  Fin.  64,  n.  478,  490. 

4  1  M'N.  &  G.  551.  0  Lavery  v.   Pursell,  39   Ch.   D. 

5  35  Ch.  D.  681.  See,  too,  8coU  v.  508,  519. 
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as  the  contract  was  not  under  seal,  and  as  the  company 
claimed  the  legal  estate  in  the  land,  he  had  no  remedy 
except  in  Chancery,  a  demurrer  by  the  company  to  the 
plaintiff's  bill  was  allowed/ 

§  596.  So,  again,   where   the   engagement   is   of  an  where 
honorary  and  not  of  a  legal   character,  part  perform-  gagement 
ance   gives  the   Court   no   jurisdiction.^      Thus  in  the  honorary 
case  of  Lord  Walpole  v.  Lord  Orford,^  where  two  testa-  '=^'''=^aoter. 
tors  on  the  same  day,  and  in  the  presence  of  the  same 
witnesses,  executed  mutual  wills ;  one  of  the  testators 
having  died,  it  was   argued  that  there  was  part  per- 
formance  under   circumstances   which    could   only   be 
referred  to  a  contract  between  the  testators  to  make 
such    wills :    but   Lord    Rosslyn,    though    inferring   an 
agreement  of  some  sort,  held  it  to  have  been  a  merely 
honourable    engagement,    and    one    which    the    Court 
therefore  could  not  carry  into  effect. 

§  597.  On  the  same  principle,  there  can  be  no  part  Or  incom- 
performance  of  an  incomplete  contract.      For  acts  to  ^ 
amount  to  part  performance,  the  contract   "  must  be 
obligatory,  and  what  is  done  must  be  done  under  the 
terms  of  the  agreement   and    by  force  of  the  agree- 
ment." * 

§  598.  Where,  however,  the  owner  of  a  ship-building  Laird  v. 

.,.„..■■  Birken- 

yard  proposed  to  construct  a  sidmg  from  it  to  a  railway  head  Raii- 
station  close  at  hand,  and  obtained  from  the  railway  ^"^"^ 
company  a  general  assent  to  his  proposal,  and  proceeded 
to  make  the  siding,  without  the  details  of  the  arrange- 
ment having  been  agreed  upon,  and  after  the  con- 
struction of  the  siding  was  allowed  to  use  it  on  terms 
embodied  in  an  informal  memorandum ;  it  was  held 
that  even  had  there  not  been  any  actual  user  the  Court 


^  Crampton   v.     Varna.    Bailway  ^  3  Ves.  402. 

Co.,  L.  R.  7  Ch.  562.     Cf.  Mayor,  ^  Per  Lord  Brougham  in  Lady  E. 

&c.  of  Oxford  V.  Crow,  [1893]  3  Ch.  Thynne  v.  Uarl  of  Olengall, 2  H.  L.  C. 

535.  158  ;  Ex  parte  Foster.  Be  Foster,  22 

2  Cf.  supra,  §  316.  Ch.  D.  797. 
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would  probably  have  found  means  to  enforce  the  com- 
pletion of  some  arrangement  by  whicli  the  company 
would  have  been  compelled  to  allow  the  siding  to  be 
used  on  reasonable  terms,  and  that,  the  memorandum 
showing  what  were  reasonable  terms,  an  arrangement 
on  that  footing  would  be  enforced.-^ 
Where  §  599.  It  is  perhaps  scarcely  needful  to  observe  that 

adverse,    where  the  possession  taken  is  not   under  a  contract, 
but  adverse,  the  circumstance  that  there  is  no  Common 
Law  remedy  does  not  suffice  to  give  the  Court  juris- 
diction.^ 
Particular      §  600.  The  general  character  of  the  acts  which  are 
requisite  to  constitute  part  performance  for  the  purpose 
in  question  having  been  stated,  it  is  proposed  now  to 
show  the  result  of  these  principles  in  respect  of  some 
particular  acts.^ 
Posses-         §  601.  Possession  is  in  some  cases  equivocal  in  re- 
spect of  the  title  to  which  it  is  to   be  referred  :  *  in 
other   cases   it   is    not :    therefore  the  possession  of  a 
tenant,    after   the    expiration    of    a   lease,    which    was 
referable  only  to  a  contract  for   a   renewal,  has  been 
considered  part  performance  of  such  a  contract.' 
Posses-         §  602.  Still   more  clearly    "  the   acknowledged   pos- 
stranger    session   of   a  Stranger  in  the  land    of  another   is   not 
Te^dgeT'    explicable  except  on  the  supposition  of  an  agreement, 
and  has  therefore  constantly  been  received  as  evidence 
of   an    antecedent  contract." "      Thus,  to    refer  to   an 

'  Laird  v.  Birkenhead  Bail.  Co.,  414 ;  Millard  v.  Harvey,  34  Beav. 

Johns.  500.  237. 

2  East  India  Go.  v.  Nuthumbadoo  '•>  Dowell  v.  Dew,  1  Y.  &  C.  C.  0. 
Veerasawmy  Uoodelly,  1  Moo.  P.  0.  345 ;  12  L.  J.  Oh.  158  ;  of.  Bmh- 
C.  482.  master  v.  Harrop,  13  Ves.  456,  474 ; 

3  Consider,  in  addition  to  the  cases  Millard  v.  Harvey,  13  W.  R.  125 ; 
referred  to  in  the  text,  Kelly  v.  10  Jur.  N.  S.  1167 ;  Powell  v.  Love- 
Walsh,  1  L.  R.  Ir.  275,  where  giving  grove,  8  De  G.  M.  &  D.  357,  367. 
consent  to  a  lease  was  held  to  be,  Distinguish  Brady''s  case,  15  W.  R. 
under  the  circumstances  of  the  case,  753. 

an  act  of  part  performance.  ^  Per  Plumer  M.R.  in  Morphett  v. 

*  See  Wills  v.   Stradling,  3  Ves.    ■  Jones,  1  Sw.  181.     See  accordingly 

381;  iamarev.  DiiBora,  L.  R.  6  H.  L.      ButcJwr  v.   Stapely,   1   Vern.  363; 
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often  cited  case,  where  a  parol  contract  for  a  lease  was  Pain  v. 
made,  and  the  terms  of  it  were  agreed  on  between  the  °°™  *" 
proposed  lessor  and  lessee,  and  by  the  direction  of  the 
lessor  the  lessee  instructed  a  solicitor,  who  acted  for 
both  parties,  to  reduce  the  terms  to  writing ;  and  the 
solicitor  took  a  note  of  the  terms  thus  stated  to  him, 
and  from  it  prepared  a  draft  contract  embodying  these 
and  other  terms,  which  he  submitted  to  the  lessor,  who 
afterwards,  without  objecting  to  it,  let  the  lessee  into 
possession,  and  directed  the  solicitor  to  prepare  a  lease 
in  pursuance  of  the  draft  contract ;  and  a  draft  lease 
was  accordingly  prepared,  to  which  the  lessor  objected, 
and  gave  the  tenant  notice  to  quit : — the  Court  held 
that  there  was  part  performance  of  the  contract,  and 
enforced  the  same  accordingly.^  And  continuance  in 
possession  may,  if  unequivocally  referable  to  the  con- 
tract alleged,  be  a  sufficient  act  of  part  performance, 
although  the  taking  of  possession  was  antecedent  to  the 
contract.^ 

§  603.  Even   where   the   possession  has  been  taken  Posses- 
without  consent,  yet  if  the  owner  afterwards  allow  the  ^uLced 
stranger  to  remain  in  possession,  this  will,   it  seems,  ™' 
operate  as  an  act  of  part  performance.^ 

§  604.  Possession  is,  it  must  be  observed,  part  per-.  Posses- 
formance   both   by  and  against  the  stranger  and  the  for"  nd  ^ 
owner :  *  the  owner  has  allowed  the  stranger  to  do  an  botrfar- 
act  on  the  faith  of  the  contract,  viz.,  enter  on  the  land :  *'®^  ^^''^®' 
the  stranger  has  allowed  the  owner  to  do  an  act  on  the 

Fyke  v.    Williams,    2   Vern.    455;  ^  Eodson  v.   Eeuland,   [1896]   2 

Earl  of  Aylesford's  case,  2  Str.  783 ;  (j^^  428. 
Stewart  v.   Denton,   1   Fonbl.    Eq. 

187 ;  Savage  v.  Carroll,  1  Ball  &  B.  ^  Gregory  v.  Mighell,  18  Ves.  328 ; 

265  ;  Kine  v.  Balf,  2  Ball  &  B.  343 ;  Pain  y.  Coombs,  1  De  G.  &  J.  34, 

Dale  Y.  Hamilton,  5  Ha.  381 ;  Pain  46.    See,  too,  per  Lord  Kingsdown  in 

y.  Coomhs.  3  Sm.  &  Gif.  449 ;  S.  C.  Hamsden  v.  Dyson,  L.  R.  1  H.  L.  at 
IDeG.  &  J.  34.  170 

»  Pain  V.  Coombs,  1  De  G.  &  J.  ^' 
34.     See,  too,  Miller  y.  Finlay,  5  *   Wilson  v.  West  Hartlepool  Rail- 

L.  T.  N.  S.  510.  way  Co.,  2.De  G.  J.  &  S.  475,  485. 
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faith  of    the  contract,  viz.,  withdraw  from  the  land. 
They  are  therefore  both  bound. 
Posses-         §  605.  Possession   is,   as   already   pointed    out,  part 

SlOU  3iS  , 

against  a  performance  as  well  against  a  company  as  against  a 

company.  ,  . 

natural  person. 
In  con-         8  606.  It  is  not  only  in  contracts  for  a  sale  or  a  lease 

tracts  .  .  J.  T,  1         . 

other  than  that  possession  IS  part  periormance.  it  may  let  m 
lease.^  °^  parol  evidence  of  any  contract  explaining  the  possession. 
Thus  where  A.  was  in  possession  of  his  own  land  subject 
to  a  mortgage,  and  he,  as  he  alleged,  contracted  with 
B.  that  B.  should  purchase  the  land  from  the  mort- 
gagee, and  hold  it  for  the  benefit  of  A.,  subject  to 
certain  terms  for  the  repayment  of  the  purchase-money  ; 
and  B.  afterwards  set  up  the  purchase  as  being  an 
absolute  one  for  his  own  benefit ;  the  continued  pos- 
session of  A.  as  owner  of  the  land  was  held  to  be  part 
performance  of  the  contract  alleged  by  him.^  In 
another  case  A.  by  parol  agreed  to  allow  B.  the  occu- 
pation of  a  leasehold  house  for  life,  on  payment  merely 
of  ground  rent,  rates,  and  taxes.  B.  was  put  into  pos- 
session :  and  that  possession  was  held  to  preclude  any 
objection  on  the  ground  of  the  statute.^ 
Marriage       §  607.  Many    cases   have  also    arisen  in   respect   of 

contracts.  .  ,  ,  n  ,i  l  c  ^ 

marriage  contracts,  where  the  part  periormance  has 
excluded  the  operation  of  the  statute.  Thus  in  a  case, 
where  there  was  a  parol  promise  before  marriage  to 
give  certain  property  to  the  married  pair  by  the  father 
of  the  intended  wife  :  the  marriage  took  place,  and 
was  followed  by  the  delivery  up  of  possession  to  the 
son-in-law,  expenditure  of  money  by  him,  and  the 
absence  of  all  disturbance  on  the  part  of  the  father-in- 
law  :  these  acts  were  held  to  be  in  part  performance 
of  the  alleged  ante-nuptial  contract.*     And  so  where 

1  S.  0.  ^  Ooles  V.  Pilhington,  L.  E.  19  Bq. 

174. 
^  Lincoln  v.  WrigU,  28  L.  J.  Ch.  ,  ^^^^^^^  ^_  ^  .^^  .^^^_  3  ^^  ^_  ^_ 

705 ;  S.  0.  7  W.  R.  124,  350  ;  4  De  &  (j.  571.  ggg  ^Iso  Floyd  v.  Buch- 
G.  &  J.  16.  land,  1  Ferm.  268. 
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a  father  verbally  promised,  in  consideration  of  his 
daughter's  marriage,  to  give  her  a  house  as  a  wedding- 
present,  and  immediately  after  the  marriage  put  the 
daughter  and  her  husband  into  possession,  and  con- 
tinued himself  to  pay  what  became  due  to  a  building 
society  in  respect  of  an  existing  mortgage  on  the  house, 
it  was  held  by  the  Court  of  Appeal  (affirming  the 
decision  of  Malins  V.C.)  that  the  possession  took  the 
case  out  of  the  statute,  and  that  the  balance  due  to  the 
building  society  on  the  father's  death  was  payable  out 
of  his  estate/ 

§  608.  The  same  principle  applies  in  cases  of  family  Family 
arrangements  involving  the  giving  up,  partition,  orment^' 
exchange  of  land  ;  so  that  though  such  arrangements 
may  be  by  parol,  yet  if  they  be  followed  by  uninter- 
rupted exclusive  enjoyment  of  the  several  lands  in  pur- 
suance of  the  arrangement,  the  Court  will  specifically 
enforce  them.^ 

§  609.  In  considering  this  effect  of  possession  where  Efiect  of 
the  acquiescence  has  been  of  very  long  duration,   the  time.  ° 
Court  will  regard  the  lapse  of  time  as  a  circumstance 
against  allowing  the  statute  to  be  set  up.^ 

§  610.  The  laying  out  of  money,  provided  it  be  such  Laying 
as  would  only  be  likely  to  take  place  in  pursuance  of  money, 
such  a   contract  as  that  alleged,  and  it  be  with  the 
privity  of  the  other  party,  is  an  act  of  part  performance.* 

1   Ungley  v.  Ungley,  i  Oh.  D.  73;  approbation  of  the  donor,  was  held 

5  Oh.  D.  887 ;  followed  in  Sharman  by  Lord  Westbury  to  create  a  bind- 

V.  Sharman,  67  L.  T.  834.  ing  obligation,  entitling  the  donee  to 

^  Stockhyv.  Stoc}dei/,lY.&'B.23;  a    conveyance   in   fee   of    the   legal 

Neale  v.  Neale,  1  Ke.  672  ;  WilUams  estate  in  the  land. 

V.    Williams,   2   Dr.   and   Sm.  378,  ^  Blackford    v.     Rochpatrick,    6 

affirmed  L.  R.  2  Oh.  294  (see  espe-  Beav.  232 ;  cf.  Crook  v.  Corporation 

daily,  pp.  304,  305) ;   Cood  v.   Good,  of  Seaford,  L.  R.  10  Eq.  678  ;  6  Oh. 

33  Beav.  314.     Cf.  Dillwyn  v.   Lie-  551. 

welyn,  10  W.  R.  412,  742 ;    8  Jur.  *   Wills  v.  Stradling,  3  Ves.  378  ; 

N.  S.  425,  1068,    in  which  case   a  Howard  v.  Patent  Ivory  Co.,  33  Oh. 

memorandum   of   gift   of  land,   fol-  D.    156.      See,   however,  per   Lord 

lowed  by  possession  and  expenditure  Cranworth  L.C.  in   Gaton  v.  Oaton, 

of  money  by  the  donee  with  the  L.  R.  1  Ch.  at  p.  148. 
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Therefore,  where  a  proposed  lessee  entered  and 
built,  the  acts  were  held  to  be  such  ;  ^  and  again,  the 
alteration  of  a  garden  fence  and  the  plantation  of  a 
meadow  with  the  privity  of  the  other  party,  and  partly 
at  his  expense,  by  a  tenant  in  possession,  were  held 
acts  of  part  performance,  evidencing  a  contract  to 
demise  the  meadow  for  a  term.^  So  the  expenditure  of 
money,  in  alteration  and  repairs  of  the  property,  by  a 
sub-lessee  with  the  knowledge  of  the  owner  has  been 
held  to  be  part  performance  of  the  contract  by  the 
owner  to  let  to  the  sub-lessor.* 
ferent^^^  §  611.  The  expenditure  of  money  differs,  it  will  be 
from  pos-  observed,  from  possession,  in  two  respects  :    the    one, 

SBSsiou 

that  whilst  mere  possession  is  referable  to  a  tenancy 
at  will,  as  well  as  to  a  larger  estate,  the  laying  out  of 
any  considerable  sums  of  money  is  rationally  to  be 
referred  only  to  some  contract  to  confer  a  substantial 
interest  in  the  property  ;  the  other,  that  whilst  posses- 
sion cannot  be  supposed  to  be  continued  by  a  stranger 
without  the  knowledge  of  the  owner,  a  person  in  posses- 
sion may  well  lay  out  money  without  the  owner's 
cognizance :  and  what  is  therefore  necessarily  inferred 
in  the  one  case  must  be  proved  in  the  other. 
Expend!-       §  612.  There  are  cases  where  it  has  been  held  that, 

ture  and  .  .  .,  t      ■,  f 

other  acts  as  moncy  spent  m  repairs  easily  admits  ot  compensa- 
ofMm™^  tion,  such  expenditure  is  no  part  performance,  and 
pensation.  consequently  does  not  avail  to  take  a  case  out  of  the 

1  Savage  v.  Foster,  5  Vin.  Abr.  3  Williams  v.  Evans,  L.  R.  19  Eq. 
524,  pi.  43;  Beddin  v.  Jarmyn,  16  547.  See,  too,  ShilUbeer  v.  Jarvis,  3 
T.   T  4-4-9 

^-  '-■  ^^^'  De  Q.  M.  &  G.  79,  87 ;  and  JDicUn- 

2  Sutherland  v.  Briggs,  1  Ha.  26.  ">''  ^-  ■S»'-™«''  [l^Oi]  2  Ch.  339  ; 
See  also  StocMey  v.  Stockley,  1  V.  &  73  L.  J.  Ch.  701,  wliere  alterations 
B.  23 ;  Toole  v.  Medlicott,  1  Ball  &  of  a  new  house,  suggested  by  the 
B.  393;  Uundy  v.  Jolliffe,  5  My.  &  defendant,  were  made  during  the 
Cr.  167  ;  Surcome  y.  Pinniger,  3  De  ^            ^^  ^^^  ^^^^j^    ^    ^^^   j^j^. 

G.  M.  &  G.  571  ;  Farrall  v.  Baven-      \J' ^.    .       .  ,    „ 

port,  3  Giff.  363  ;  Norris  v.  Jachson,  t'^^'  *^^  '^'^'^^'"^-   D'strnguish  Howe 

ib.    396.     Distinguish    Millard   v.  v.  Hall,  I.  R.  4  Eq.  242 ;  Gardner  v. 

Harvey,  34  Beav.  237.  Fools,  15  W.  R.  388. 
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statute ;  ^  and  where  the  acts  relied  on  are  proper  to 
be  brought  before  a  jury,  and  can  be  answered  in 
damages,  or  are  in  the  nature  of  acts  of  preparation,^ 
they  will  not  be  considered  as  part  performance.  But 
nothing  can  be  clearer  than  that  there  are  many  acts, 
easily  enough  admitting  of  compensation,  which  yet 
amount  to  such  part  performance  as  will  enable  the 
Court  to  enforce  a  parol  contract. 

§  613.  If  the  laying  out  of  money  in  alterations  in  Payment 
pursuance  of  a  contract  is  a  part  performance   of  it,  Ihlse- 
it   may  be   supposed   that   making  a  payment  of  the  ™°'^®^' 
piirchase-money  payable  under  the    contract    was   yet 
more  clearly  a  part  performance.     But  this  cannot  be 
said  to  be  the  case.     For  it  seems  now  to  be  decided 
that  the  payment  by  the  purchaser  to  the  vendor  of 
the  whole''  or  a  part,  whether  substantial  or  unsub- 
stantial, of  the  purchase-money,  is  not  an  act  of  part 
performance  which  will  take  the  parol  contract  out  of 
the  statute. 

§  614.  The  best  explanation  of  this  doctrine  is  said  why  not 
by  Lord  Selborne  *  to  be  that  the  payment  of  money  part  per- 
is an  equivocal  act,  and  not  in  itself,  until  the  con-  ^°^^^^°^- 
nection  is   established   by  parol  testimony,   indicative 
of  a  contract  concerning  land.     But  other  grounds  for 
this  decision  have  been  alleged,  as  that  the  mention 
of  part  payment  in  the  17th  section  of  the  Statute 
of  Frauds,  and  the  silence  in  that  respect  of  the  4th 
section,  must  be  taken  to  show  that  the  Legislature 
did  not  intend  that  part  payment  should  be  binding 
in  cases  of  the  sale  of  lands :  °   and  again,  that  the 
money  may  be  repaid,  and  that  both  parties  will  then 

1  Frame  v.  Dawson,  14  Ves.  386 ;       at   p.   356 ;  Britain  v.  Rossiter,  11 
cf.  Forster  y.  Hale,  3  Ves.  at  p.  713.       Q-  B.  D.  123,  130. 

2  O'SeiUy  y.   Thompson,   2   Cox,      ^*^^^^Maddison  y.  Alderson,  8  App. 

^'^^-  5  oiinan  v.  Cooke,  1  Sch.  &  Lef. 

3  See  per  EnigM  Bruce  L.J.  in      22 ;   Watt  v.  Evans,  4  Y.  &  C.  Ex. 
Hughes  v.  Morris,  2  De  Gr.  M.  &  G.      579. 

P.  X 
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be  in  the  situation  in  which  they  were  before  the  con- 
tract, without   either   party's   having   gained   any  in- 
equitable advantage  over  the  other/     This  is  a  case 
where,  for  the  act  done,  there  are  alternative  remedies, 
one  by  the  execution  of  the   contract,  and  the  other 
by  repayment, — and  the  election  to  put  the  other  party 
to  the  latter  remedy  is  no  fraud.     It  has  been  truly 
said  that  this  reasoning  overlooks  the  possibility  of  an 
insolvency  intervening  and  preventing  the  repayment 
of  the  purchase-money.^    Whatever  be  the  true  grounds 
of  the  doctrine,  the  doctrine  itself  is  well  established. 
Vaoiiia-         §  615.  The  law  upon  this  subject  was,  however,  for 
lawonthis  a  time  somewhat  vacillating.     Lord  Oowper  held  part 
^^  •'^°  ■     payment  not  to  be  part  performance.^     Subsequently, 
in  a  case  before  Lord  Hardwicke,  he,  on  the  contrary, 
held  part  payment  to  be  part  performance ;  *  but  this 
as    a   general   proposition   was    early    overruled.      The 
question  then  arose  whether,  although  payment  of  a 
small  instalment  was  inoperative,  payment  of  the  whole 
or  of  a  substantial  part  of  the  price  would  not  be  an 
act  of  part  performance.     Lord  Eosslyn  maintained  the 
affirmative  of  this  question  ;  °  but  Lord  Eedesdale  denied 
any   such    distinction ;  *    and  Lord    Eosslyn's    decision 
seems  now  to  be  overruled,  upon  the  ground  that  it  is 
impossible  satisfactorily  to   discriminate  between  sub- 
stantial and  unsubstantial  part  payments.' 
Payment       §  616.  Payment  of  the  auction  duty  has  been  held 
^^4^°*'°"^  not  to  be  part  performance,  it  being  by  the  revenue 
laws  essential  to  the  contract,  and  "  that  without  which 

•  Clinan  v.  Cooke,  1  Soh.  &  Lef.  *  Main  v.  Melhourn,  4  Ves.  720. 

22.  See  the  arguments  in  Wills  v.  Strad- 

2  13   Ves.   461,   note  by   the  re-  ^'^'"■9>  3  Ves.   378,  and  Simmons  v. 

porter.  Cornelius,  1  Eep.  in  Ch.  138  (a  case 

8  Lord  Penqall  v.  Ross,  2  Eq.  C.  «  t      ^,.  „    , 

.,    ,„  "  '         ^  6  In   ciman  v.  Coohe,   1   Sch.  & 

^^-  *"•  Lef.  22. 

«  Lacon  v.  Merlins,  3  Atk.  at  p.  4.  ?   Watt  v.  Evans,  4  Y.  &  C.  Ex. 

See  also    Child  v.    Cornier,   3    Sw.  579.     See  Ex  parte  Hooper,  19  Ves. 

423,  n.  479. 
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there  would  have  been  no  contract  cannot  be  said  to 
be  in  part  performance  of  the  contract."  ^ 

§  617.  The  same  vacillation,  which  characterized  the  Payment 
course  of  the  authorities  on  payment  of  the  purchase-  tionai 
money  as   part   performance,  has   attended   the   cases  ^^"^ ' 
dealing   with    the    question    whether    payment    of    an 
additional  rent  is  to  be  treated  as  part  performance. 
In  the  earliest  case  on  the  subject,  it  was  laid  down 
that  such  a  payment,  if  shown  or  admitted  to  be  on 
the   foot    of  the    contract,  is    a    circumstance    of  part 
performance.^     It  was  subsequently  determined  not  to 
be,^  but  this  decision  appears  to  be  overruled  by  the 
case   of  Nunn  v.   Fabian,^  where  a  landlord,  having  ■fv'wraw  v. 

,  T        •  1     1  •  ^  ■  1  Fabian. 

verbally  agreed  with  his  tenant  to  grant  mm  a  lease 
for  twenty-one  years  at  an  increased  rent,  died  before 
the  execution  of  the  lease,  but  after  having  received 
from  the  tenant  one  quarter's  rent  at  the  increased 
rate  :  and  it  was  held  that  this  payment  constituted  a 
sufficient  act  of  part  performance  to  take  the  case  out 
of  the  statute. 

§  618.  It  is  not  easy  to  think  that  the  whole  group  Review 

n  -,       ^■  -11  - .     °         ■■;,  of  the 

or  cases  dealing  with  the  payment  or  expenditure  of  oases  on 
money  on  the  footing  of  a  contract  is  satisfactory.     It  ^'*^°^®'^  ® 

1  Per  Grant  M.R.  in  Buckmaster      Fabian  the  tenant  was  in  occupation 
V.  Harrop,  1  Ves.  at  p.  346.  of   the    property    in    question.      In 

^   WUh  V.  StradUng,  3  Ves.  378.  ^''"'"^^2'  ^-  ^'''''  (^0  L.  J.  Q.  B.  91 ; 

49  W.  R.  281)   the   defendant  had 

3  O'Herlihy  v.  Hedges,  1   Soh.  &  yerbally  agreed  to  rent  a  furnished 

I^ef-  123.  flat  for  thirteen  weeks  at  £4  10s.  a 

*  L.  E.  1  Oh.  35.     Consider  Howe  week,  and  had  paid  a  week's  rent  in 

V.  Hall,  I.  E.  4  Eq.  242 ;  ArcKbold  advance ;  but,  owing  to  a  dispute,  he 

V.  Eowth,   I.    E.   1   C.  L.  608.     In  had  never  taken  possession;  and  it 

EumpTireys  y.   Qreen,  10   Q.  B.  D.  was  held  by  Bigham  J.  that,  under 

148,  some  doubt  was  cast  on  Nunn  those    circumstances,    the    payment 

V.   Fabian    by    Lord    Esher    (then  was   not   such  an   act  of  part  per- 

Brett  L.J.).    But  in  Connor  v.  Fitz-  formance  as  to  take  the  case  out  of 

gerald,  11  L.  R.  (Ir.)  106,  the  V.C.  the  statute.     His  Lordship  said  that 

followed  Nunn  v.  Fabian,  and  so  he   saw  no   distinction  in   principle 

did  Bryne  J.  in  Miller  &  Aldworth,  between  the  payment  of  part  of  the 

Limited  v.  Sharp,  [1899]  1  Oh.  622.  purchase-money  and  payment  of  part 

It  is  to  be  observed  that  in  Nunn  v.  of  the  rent. 


308 


DEFENCES  TO   THE  ACTION. 


as  part     would  Seem  reasonable  to  hold  one  or  other  of  two 

perform-     ,  i  .  i 

anee.        things :    that   all   payments   of  money  made    by   one 
contracting  party  with  the  knowledge  of  the  other,  and 
on  the  faith  of  the  contract,  should  be  deemed  acts  of 
part  performance  for  the  purpose  in  question :  or  that 
none  of  such  acts  should  be  deemed  to  be  part  perform- 
ance, and  that  the  Court  should  in  all  these  cases  think 
that  the  possibility  of  repayment  deprived  them  of  any 
effect  on  the  Statute  of  Frauds.      It  does  not   seem 
reasonable  to  halt  between  the  two  opinions. 
Marriage.      §  619.  Marriage  alone  is  not  a  part  performance  of 
a  contract  in  relation  to  it :  for  to  hold  this  would  be 
to  overrule  the  Statute  of  Frauds,  which  enacts  that 
every  agreement   in    consideration    of   marriage  to  be 
binding  must  be  in  writing.^     Accordingly,  where  there 
was,    before    marriage,    a   contract    by   parol    for   the 
settlement  of  part  of  the  wife's  property,  and  that  the 
husband  should  take  the  rest,  which  he  did,  but  there 
was  no   settlement  made  ;  and  the  wife  subsequently 
filed  her  bill,  stating  these  facts,  for  the  purpose  of 
obtaining  a  declaration  of  her  rights  in  certain  pro- 
perty coming  to  her,  and  the  husband  by  his  answer 
admitted  the  statements  in  the  bill,  and  a  deed  was 
then  prepared  purporting  to  be  a  settlement  on  the 
wife  in  pursuance  of  bhe  contract,  and  was  signed  but 
not  acknowledged  by  the  wife  :  in  a  suit  by  a  plaintiff" 
claiming  under  the  settlement  against  the  heir,  it  was 
held  that  there  was  no  part  performance  by  marriage, 
nor  any  other  part  performance  of  the  parol  contract, 
and  that  it  was  void  and  all  the  subsequent  proceedings 
ineffectual.^ 
Catony.        §  620.  In  a  case  already   referred  to,  the  intended 

'  Per  Lord  Hardwicke  in  Taylor  of  Lord   Romilly  M.R.   in  Warden 

V.  Beech,  1  Ves.  Sen.  297  (see  as  to  v.  Jones,  23  Beav.  487 ;    S.   0.   on 

this    case   McManus  v.    Cooke,    35  appeal,  2  De  Gr.  &  J.  76.     Consider 

Ch.  D.  681,  691);  per  Lord  Thurlow  Gilchrist  v.  Herbert,  20  W.  E.  348. 
in Dundas  v.  Dutens,  1  Ves.  Jun.  199.  ^  Lassence  v.  Tierney,  1  Mao.  &  G. 

As  to  this  case,  see  the  observations  551. 
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husband  and  wife,  previously  to  marriage,  agreed  by 
a  writing,  which  was  held  to  be  unsigned,  that  the 
husband  should  have  the  wife's  property  for  her  life, 
paying  her  a  certain  sum  by  way  of  pin-money,  and 
that  she  should  have  it  back  again  after  his  death  ;  and 
instructions  were  given  for  a  marriage  settlement  to 
have  that  effect ;  but  no  settlement  was  ever  executed, 
the  husband  promising,  as  the  wife  alleged,  to  make  a 
will  giving  her  all  his  property — a  promise  which,  if 
made,  he  did  not  keep.  After  the  husband's  death 
the  wife  sought  specific  performance  of  the  ante- 
nuptial arrangement,  but  it  was  held  that  there  was  no 
contract  in  writing  within  the  statute,  and  that  the 
marriage  was  no  part  performance.^  This  decision 
was  affirmed  by  the  House  of  Lords,^  but  the  question 
of  part  performance  was  not  there  argued. 

§  621.  There  may,  of  course,  often  be  acts  con-  Acts  con- 
nected with  the  marriage  which,  as  independently  of  with 
it  they  would  be  acts  of  part  performance,  are  not  the  ^^"^"^§6. 
less  so  from  being  done  in  connection  with  it,  and 
therefore  differ  from  cases  where  the  marriage  is  the 
sole  act  relied  on.  Thus,  in  a  case  which  was  ultimately 
decided  by  the  House  of  Lords,  it  was  held  that  the 
execution  by  the  husband  of  a  settlement  in  pursuance 
of  a  parol  contract  entered  into  by  him  with  the  lady's 
father  previously  to  the  marriage,  being  something 
over  and  above  the  marriage,  was  an  act  of  part 
performance  of  the  parol  contract  entered  into  pre- 
viously to  it.^  In  the  case  of  Warden  v.  Jones'^ it  was 
held  by  Lord  Eomilly  M.R.  that  the  execution  of  a 
settlement  is  no  act  of  part  performance  where  the 
previous  parol  contract  is  between  the  intended 
husband  and  wife  only,  and  not  between  the  husband 

1  Caton  Y.    Caton,   L.   R.   1   Ch.  Fin.  45,  64,  n. ;  Surcomey.  Pinniger^ 
137.  3  De  G.  M.  &  G.  571. 

2  L.  R.  2  H.  L.  127.  4  23  Beav.  487,  on  appeal  2  De 

3  Hammersley  v.  Be  Biet,  12  01.  &  G.  &  J.  76. 
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and  some  third  person,  and  that  such  a  settlement  must 

be  considered  a  voluntary  deed ;  and  this  decision  was 

affirmed  by  Lord  Cranworth. 
Marriage       §  622.  The   cases   in   which   the    Court   relieves  on 
of  pre-      the  ground  of  marriage  in  fraud  of  a  parol  contract 
parol        entered  into  previously  must,  of  course,  be  distinguished 
contract,   from  cascs  in  which  the  marriage  itself  is  set  up  as 

part  performance  of  the  contract.^ 
Cohabita-      S  623.  But    thouoh    marriage    be    not,  cohabitation 

tion  o  o  ' 

may  be  a  sufficient  act  of  part  performance.  In  a 
separation  deed,  the  husband  covenanted  with  a  trustee 
for  the  payment  of  an  annuity  to  his  wife  :  shortly 
before  the  death  of  the  husband,  his  wife  returned  to 
him  upon  the  faith  of  a  promise  made  by  the  husband 
to  the  wife  and  her  trustee,  that  if  she  would  do  so  he 
would  continue  to  pay  the  annuity  and  would  charge 
it  upon  his  real  estate.  He  died  without  having  done 
so,  and  it  was  held  that  the  contract  could  be  enforced 
against  the  devisees  of  the  husband,  on  the  ground  of 
part  performance.^ 
Previous  §  624.  As  acts  done  prior  to  a  contract  cannot  be 
referred  to  it  as  done  in  pursuance  of  it,  they  can  never 
be  treated  as  acts  of  part  performance.^ 
Prepara-  §  625.  And  SO  also  acts  subsequent  to  the  contract 
ory  ao  s.  ^^^  ^^^^  -^  pursuance  of  it,  if  not  strictly  in  perform- 
ance of  the  contract  as  between  .the  parties  to  it,  but 
preparatory  to  such  performance,  cannot  be  taken  as 
part  performance.  It  is  evident  that  acts  of  this  sort 
may  be,  and  for  the  most  part  are,  the  mere  acts  of  the 
party  doing  them  :  the  other  party  is  not  necessarily 
cognizant  of  them,  and  consequently  he  is  not  so  bound 

'  See  supra,  §  576.  part  performance ;  but  his  decision 

2   Wehsfer  v.  Webster,  1  Sm.  &  G.  .^as  reversed  on  appeal,  7  Q.  B.  D. 

489,  affirmed  4  De  G.  M.  &  G.  437.  ,,,      „    a        n        .^l 

„„     .,,  M  jj-        K  -o     T\  ^'*;    °   -^PP-   Cas.    467,    sub  nom. 

Of.  Alderson  v.  Maddison,  5  Ex.  U.  ' 

293,   where  service  as    housekeeper      ^<^dAi^on  v.  Alderson. 

and    giving  up   other   prospects  in  '  barker  v.  Smith,,  1   Coll.    608, 

life  were  regarded  by  Stephen  J.  as      623. 
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by  them  as  to  render  it  fraudulent  in  him  subsequently 
to  refuse  to  carry  the  contract  into  effect.  Therefore  instances. 
giving  instructions  for  a  lease/  putting  a  deed  into  a 
solicitor's  hands  to  prepare  a  conveyance,^  giving 
orders  for  a  conveyance  to  be  drawn  and  going  several 
times  to  view  the  estate/  the  execution  and  registra- 
tion of  the  deeds  by  the  vendor,*  and  the  admeasure- 
ment of  the  estate,^  have  all  been  decided  not  to  be 
acts  of  part  performance  binding  on  the  other  party  to 
the  contract.  So,  again,  where  it  was  a  condition  of 
the  contract  that  the  plaintiff  should  obtain  a  release 
of  a  right  from  a  third  party,  which  the  plaintiff  did 
obtain  by  payment  of  a  valuable  consideration ;  it  was 
held  to  be  merely  a  preparatory  act  on  the  part  of  the 
plaintifiF,  and  not  a  part  performance  of  the  contract. 
And  the  appropriation  of  money  by  a  party,  though  it 
may  be  with  a  view  to  an  intended  purchase,  is  not 
of  itself  any  part  performance  or  evidence  of  any 
contract.' 

§  626.  To  the  same  principle  may  probably  be  Whaiey 
referred  the  case  of  Whaiey  v.  Bagnel  ^  in  the  House  of  '  '^^"^ ' 
Lords.  A.  agreed  by  parol  with  B.  for  the  purchase 
of  lands :  B.  delivered  a  rent-roll  to  A.,  which  showed 
by  its  heading  that  a  contract  had  been  entered  into 
between  them  for  the  sale  of  the  lands  comprised  in  it 
at  twenty- one  years'  purchase,  and  an  abstract  of  the 
title  deeds  was  also  delivered  to  A.  for  the  purpose 
of  effecting  the  sale :  B.  informed  his  creditors  by 
letter  that  he  had  agreed  to  sell  the  land  to  A,  :  he 
took  A.  over  the  estate,  introduced  him  as  landlord  to 

'  Cole  V.  White,  cited  1  Bro.  C.  C.  Beav.  at  pp.  444,  445. 

409.  5  Pemhrohe  v.  Thorpe,  3  S  w.  437,  n. 

2  Redding  v.  Wilkes,  3  Bro.  C.  C.  o  O'Reilly  v.    Tfiompson,   2   Cox, 
400.  271. 

3  aerh  V.    Wright,   1    Atk.   12;  ^  East  India  Co.  y.  Nuthwnibadoo 
Cooke  V.  Tomhs,  2  Anstr.  420.  Veerasowmy  Moodelly,  7  Moo.  P.  0. 

■*  Hawkins  v.  Holmes,  1  P.  Wms.      0.  482,  497. 
770;    cf.  Phillips  v.   Edwards,   33  s  i  Qj.^^  p_  q_  ^is. 


312  DEFENCES  TO  THE  ACTION. 

the  tenants,  and  refused  to  renew  leases  and  do  other 
acts  of  management  as  owner,  in  these  cases  referring 
the  tenants  to  A.  B.  also  set  up  the  contract  against 
an  elegit,  and  on  the  strength  of  it  obtained  a  verdict 
finding  him  not  to  be  seised  of  the  lands  in  question : 
but  notwithstanding  all  these  circumstances,  a  plea  of 
»«.  the  Statute  of  Frauds  was  allowed. 
PMiHpsY.      S  627.  In  Phillips  v.  Edwards,^  land  being  vested 

Edwards.   .  n  ■    -,  ■.^  x      i 

m  a  trustee  tor  a  married  woman  with  power  to  lease 
at  her  request  in  writing,  the  two  verbally  agreed  to 
let  it,  and  executed  a  lease  of  it ;  but  before  her 
solicitor  had  parted  with  the  deed,  and  before  the 
plaintiflfs  (the  would-be  lessees)  had  executed  the 
counterpart,  the  married  woman  (who  had  made  no 
written  request  to  the  trustee)  signified  her  intention 
to  retire  from  the  transaction.  It  was  held  by  Lord 
Eomilly  M.E.  that  her  execution  of  the  lease  was  no 
part  performance,  and  that  there  was  no  binding 
contract. 
Parker  Y.  §  628.  But  where  the  contract  between  A.  and  B. 
comprises  acts  between  A.  and  B.,  and  also  between  B. 
and  C,  and  A.  may  be  supposed  to  have  an  interest  or 
to  have  stipulated  in  respect  of  the  acts  between  B. 
and  C,  part  performance  with  knowledge  of  this  part 
of  the  contract  renders  it  binding  on  A.  This  seems 
to  be  illustrated  by  the  case  of  Parker  v.  Smith.^ 
There  a  lessor  entered  into  a  parol  contract  with  a 
colliery  company,  holding  a  lease  from  him,  and  con- 
sisting of  four  partners,  of  whom  two  were  his  sons, 
that  one  of  his  sons  and  one  of  the  other  partners 
should  retire  and  leave  the  benefit  of  the  business  to 
the  remaining  two,  and  that  thereupon  he  would  con- 
sider the  subject  of  rent,  which  it  was  found  was  put 
too  high  in  the  original  lease,  and  refer  the  subject  to 
a  competent  person,  and  on  the  report  of  that  person 
being  made,   would,  if  the  report  should  seem  right, 

'  33  Beav.  440.  2  i  Coll.  608. 


Smith. 
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adopt  it,  and  grant  a  new  lease.  The  dissolution  of 
partnership  so  agreed  on  took  place,  and  the  two  con- 
tinuing partners  released  the  others :  these  acts,  being 
referable  only  to  the  contract,  were  held  to  take  the 
case  out  of  the  Statute  of  Frauds,  and  specific  per- 
formance of  the  contract  to  grant  the  lease  was  enforced 
against  the  lessor's  assignees  in  bankruptcy.  This 
case  has,  it  must  be  added,  been  doubted  by  Lord 
Selborne.^ 

§  629.  In  an  Irish  case,  B.  being  tenant  to  A.  sur-  Surrender 
rendered  his  lease  on  the  faith  of  a  parol  contract  by 
A.   to    grant  a    new   lease  to    C.  :    the  surrender   was 
held    an    act   of   part   performance,    and    the    contract 
was  enforced  against  A.'s  representatives.^ 

§  630.  Fourthly,  the  efiect  of  part  performance  being,  iv.  Of  the 
as  we  have  seen,  to  show  that  there  is  a  contract,  and  of  the 
to  let  in  parol  evidence  of  the  terms  of  that  contract,  °°'^*"-'*°*' 
it  becomes  necessary  to  inquire   on  what  evidence  or 
admission  of  the  contract  the  Court  will  act. 

§  631.  The  cases  which  require  to  be  considered  may  ciassifioa- 

1  T         •  r     ^  p  1 1  tion  of  the 

be  classined  as  lollows  : —  cases. 

(1.)  Where  the  defendant  admits  the  contract  as 
alleged. 

(2.)  Where  the  defendant  denies  the  contract  as 
alleged,  and  the  plaintiff  supports  his  case  by  one 
witness  only. 

(3.)  Where  the  defendant  denies  the  contract  as 
alleged,  and  the  evidence  proves  a  contract,  but 
different  from  that  alleged  by  the  plaintiff. 

(4.)  Where  the  defendant  denies  the  contract  as 
alleged,  but  admits  another  contract. 

§  632. — (1.)  An   admission  of  the    contract    in    the  i.  Con- 
pleadings  of  course  precludes  the  necessity  of  further  mitted  in 
proof :  and  the  fact  that  the  defence  claims  the  benefit  p^^^'^^'^ss- 
of  the  Statute  of  Frauds  is  immaterial  in  case  of  part 

'  In    Maddison    v.    Alderson,    8  ^  £e   Cooke's    Trustees'   Estate,   5 

App.  Gas.  482.  L.  R.  Ir.  99. 
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pleading. 


performance,  for  that  excludes  the  operation  of  the 
statute.' 
b  defen.*  §  633.— (2.)  Under  the  practice  of  the  Court  of 
dant's  Chancery,  where  the  contract  was  positively  denied  by 
the  answer  and  was  proved  only  by  the  unsupported 
evidence  of  one  witness,  that  was  not  allowed  to  pre- 
vail :  but  where  the  one  witness  was  corroborated  in 
his  statements  by  circumstances,  the  proof  might  pre- 
vail over  the  denial.^  But  now  that  the  defence  is  not 
put  in  upon  oath,  the  Court  would  no  doubt  feel  itself 
justified,  in  a  proper  case,  in  acting  uj)on  the  evidence 
of  a  single  witness  against  the  unsworn  denial  of  the 
defendant.  But  :if  the  defendant,  in  answer  to  inter- 
rogatories or  by  his  evidence,  swore  positively  to  the 
denial,  the  Court  would  probably  refuse  to  act  upon 
the  afiirmative  evidence  of  a  single  witness,  if  uncor- 
roborated. 
3.  Varia-       §  634. — (3.)  In   Considering   the   cases   in   which   a 


between    Variation  has  arisen  between  the  contract  alleged  and 
tracts  ai-  that  proved,  it  must  be  borne  in  mind  that  the  burthen 
pTOTCd."^  of  proving  his  case  rests,  of  course,  on  the  plaintifi", 
and  therefore,  if  there  be  any  such  conflict  of  evidence 
as  leaves  any  uncertainty  in  the  mind  of  the  Court  as 
to  what  the  terms  of  the  parol  contract  were,  its  inter- 
ference will  be  refused.^ 
Instances.      §  035,  Therefore,  where  there  ^vere  variations  between 
the  evidence  of  the  one  witness  and  a  memorandum 
of  the  contract  in  a  pocket-book  which  was  produced, 
the    witness    mentioning    1,000    guineas   exclusive   of 
timber  as   the  price,  whilst  the  pocket-book  made  no 
mention  of  the  timber,  the  Court  dismissed  the  bill.* 
And  where  a  contract  was  alleged  by  the  bill,  another 

1  Gooth  V.  Jachson,  6  Ves.  12.  3  Lindsay  v.  Lynch,  2  Sch.  &  Lef. 

2  East  India   Co.   v.  Bonald,   9      i-  of.  Price  v.  Salushury,  32  Beav. 
Ves.  275 ;  Morphett  v.  Jones,  1  Sw.       . ,  „ 

172 ;   Toole  v.  Medlicott,  1  Ba.  &  B. 

393.  *  Reynolds  v.  Waring,  You.  346. 
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proved  by  the  plaintiff's  one  witness,  and  a  third 
admitted  by  the  two  defendants,  specific  performance 
was  decreed  according  to  the  contract  set  up  by  the 
answers  ;  but  Lord  Rosslyn  considered  that  in  strict- 
ness the  bill  ought  to  have  been  dismissed/  In  a 
more  recent  case,  where  one  contract  was  alleged  and 
another  proved,  the  bill  was  dismissed  without  prejudice 
to  the  filing  of  another  bill.^  The  inclination  of  Lord 
Cottenham's  mind  seems  to  have  been  to  struggle  with 
apparently  conflicting  evidence,  rather  than  to  dismiss 
the  bill,  where  there  had  been  part  performance.^  In 
one  case  Turner  L.J.  observed  that  "  there  are  cases 
in  which  the  Court  will  go  to  a  great  extent  in  order 
to  do  justice  between  the  parties  when  possession  has 
been  taken,  and  there  is  an  uncertainty  about  the 
terms  of  the  contract."  *  And  in  the  case  of  Oxford 
V.  Provand,^  where  there  had  been  part  performance 
of  a  contract  alleged  to  be  vague  in  its  terms.  Sir 
William  Erie  in  delivering  the  judgment  of  the  Privy 
Council  said,  "With  respect  to  the  supposed  vagueness 
of  the  memorandum  of  agreement,  their  Lordships  pro- 
pose to  consider  what  is  the  true  construction  of  that 
memorandum,  having  regard  to  the  terms  of  the  instru- 
ment and  to  the  surrounding  circumstances,  and  also  in 
reference  to  this  suit  for  specific  performance,  and  to  the 
conduct  of  the  parties  in  the  interval  between  the  making 
of  the  agreements  and  the  commencement  of  the  suit."  '^ 

§  636.    Where   the   variation   between   the   contract  What 
alleged  and  that  proved  consists  in  the  plaintiff's  ad-  are  imma- 
mission  of  some  term  against  himself,  or  omission  of 

^  Mortimer  v.    Orchard,    2    Ves.  ^  Mundy  v.  JolUffe,  5  My.  &  Or. 

Jun.  243 ;  cf.  London  and  Birming-  167. 

ham  Railway  Co.  v.  Winter,  Or.  &  *  East  India  Co.  v.  Nuthumbadoo 

Ph.  57.  Veerasawmy  Moodelly,  7  Moo.  P.  C. 

0.  482,  497.     See  supra,  §  335. 

2  Bawhins  v.  Malthy,  L.  E.  3  Oh.  '  L.  R.  2  P.  C.  135. 

188.    The  fresh  bill  was  filed :  L.  R.  e  See  also  Hart  v.  Hart,  18  Ch.  D. 

6  Eq.  505 ;  4  Ch.  200.  670,  685. 
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some  term  in  his  favour ;  ^  or  where  the  term  which 
constitutes  the  variation  is  immaterial,  from  its  being 
merely  the   expression   of  what  would  be  implied  or 
from   its   having   been   actually  performed,   the  Court 
will  not  refuse  the  evidence  of  the  contract.     So  that 
where  a  tenant  alleged  that  he  was  to  pay  taxes  and 
do  necessary  repairs,  and  the  contract  proved  did  not 
contain  this  term :  ^  and  again,  where  a  plaintiff  ad- 
mitted a  contract  to  drain  the  lands  generally,  and  he 
only  proved  one  to  drain  where  necessary,  and  he  also 
stated  as  part  of  the  contract  that  he  was  to  lay  certain 
arable  land  into  pasture,  which  was  not  proved  by  the 
evidence  :  ^   in   each  of  these  cases,  the  variation  was 
considered  as  no  reason  for  rejecting  the  evidence  of 
the  contract.* 
Inquiry.        §  637,  It  is  perhaps  not  quite  clearly  decided  whether 
the  Court  can,  in  any  case,  direct  an  inquiry  into  the 
terms  of  a  contract,  when  it  has  not  been  sufficiently 
proved  to  enable  the  Court  to  pronounce  a  final  judg 
ment   upon   the  evidence  before  it.      Lord   Manners 
strongly  expressed  an  opinion  that  the  Court  has  no 
such   jurisdiction,   a    view   which    seems    to  have  met 
with  the  approval  of  the  highest  authorities.  *    And  in 
the  case    of   Crooli  v.    Corporation  of  Seaford,''  where 
Stuart   V.C.    had   made   an   order   giving   the   parties 
liberty  to  apply  in  Chambers  in  reference  to  the  per- 
formance of  the  contract.  Lord  Hatherley  said  that  he 
felt   some    difficulty  about  the  decree,  for  it  was  the 
duty  of  the  Court  to   ascertain  whether  there  was  a 
contract,    and   if  not    to  dismiss  the   bill ;    but  being 

'  Clifford  V.  Turrell,   1  Y.  &  C.  *  See  supra,  §  292. 

C.  0.  138,  affirmed  9  Jur.  N.  S.  633;  «  Savage  v.  Carroll,  2  Ball  &  B. 

Frith  v.  Frith,   [1906]  A.   C.  254,  451. 

258;  Lanyon  v.  Martin,   13  L.  E.  "  St.    Leon.    Vend.    126;    Story, 

(Ir.)  297.  Eq.   Jur.   §   764;    cf.   London   and 

2  Gregory  v.  Mighell,  18  Ves.  328.  Birmingham  Railway  Co.  v.  Winter, 

3  Mimdy  v.  Jolliffe,  5  My.  &  Cr.  Cr.  &  Ph.  57. 

167.  ^  L.  R.  10  Eq.  678;  6  Ch.  551. 
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himself  of  opinion  that  a  contract  had  been  made  out, 
his  Lordship  varied  the  order  by  striking  out  the  refer- 
ence to  Chambers,  and  declaring  what  the  contract 
between  the  parties  was,  and  ordering  specific  perform- 
ance of  it. 

§  638.  The  authorities  upon  the  point  now  under  The 
discussion,  to  which  reference  has  been  made,  were  all  praotke. 
under  the  old  practice,  and  were  greatly  influenced  by 
the  incapacity  of  the  Court  of  Chancery,  except  under 
very  unusual  circumstances,  to  permit  an  amendment 
of  the  record  at  the  hearing.  The  High  Court  may  be 
expected  to  feel  itself  freed  from  some  of  the  difficulties 
which  arose  under  the  old  practice  in  dealing  with  cases 
where  one  contract  was  alleged  and  another  proved  :  it 
will  probably,  for  the  most  part,  feel  it  possible  to  deal 
with  the  matter  once  for  all,  and  not  to  postpone  the 
real  discussion  till  a  further  proceeding  shall  have  been 
taken  :  it  is  probable  that  the  main  question  will  always 
appear  to  be.  Was  there  really  and  in  truth  a  contract 
or  not  ?  that  if  there  was,  the  Court  will  generally 
allow  the  needful  amendment  to  put  that  contract  in 
issue :  that  if  there  was  not,  it  will  generally  give 
judgment  for  the  defendant,  without  reserving  any 
right  to  the  plaintiff  to  institute  fresh  proceedings. 
But  the  circumstances  will  govern  the  discretion  of  the 
Court  in  each  case  which  may  arise. 

§  639. — (4.)  It  remains  to  consider  the  cases  in  which  4.  Alleged 
the  contract  alleged  by  the  plaintiff  has  been  denied,  denied, 
but  another  has  been  admitted  by  the  defendant.     In  another 
such  cases,  if  the  acts  of  part  performance  were  con-  ^'^'^'**^^- 
sistent  alike  with  the  one  contract  and  the  other,  Lord 
Eedesdale  seems  to  have  considered  that  there  was  no 
case  to  admit  proof  of  the  contract  alleged  by  the  bill, 
and  that  the  acts  of  part  performance  must  be  such  as 
to  show  them  to  have  been  done  in  pursuance  of  the 
very  same  contract  as  that  alleged.^     It  is,  however, 

'  Lindsay  v.  Lynch,  1  Sch.  &  Lef.  1.    See  supra,  §§  581 — 584. 


318  DEFENCES  TO   THE   ACTION. 

submitted,  that  this  view  of  the  case,  is  inconsistent 
with  the  general  doctrine  of  the  operation  of  the  acts 
of  part  performance  :  that  they  open  the  whole  question 
of  the  terms  of  the  contract  to  parol  evidence  :  and 
that  as  a  written  contract  where  there  are  acts  of  part 
performance  may  be  added  to  by  parol/  so  a  contract 
set  up  by  the  defence  may  be  modified  by  parol.  If 
this  were  not  so,  the  plaintiff  would  be  at  the  mercy 
of  the  defendant :  for  whereas  if  he  simply  denied  the 
contract,  the  plaintiff  would  have  an  opportunity  of 
proof  by  parol ;  when  he  set  up  some  other  contract, 
all  that  evidence  would  be  excluded.^ 
Part  re-  §  640.  It  may  be  added  that  the  existence  of  a 
writing"  signed  but  incomplete  contract  is  no  obstacle  in  the 
way  of  proving  the  additional  terms  by  parol  where 
there  is  part  performance :  ^  for  the  whole  might  have 
been  proved  by  parol,  and  so  may  part.  The  doctrine 
of  parol  variation  has,  of  course,  no  application,  where 
by  reason  of  acts  of  part  performance  parol  evidence 
is  admissible. 

1  Sutherland  v.  Briggs,  1  Ha.  26,  3  Sutherland  v.  Briggs,  1  Ha.  26, 
at  p.  35. 

„  ^.     _,     ,  .  cvj   .  i^     -,„      36.     Consider    Price   v.    Salusbury, 

2  Cf.    TomUnson  v.  Staight,    17 

C.  B.  697.  32  Beav.  446 
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What  Contracts  are  Within  Statute  of  Frauds. 

In  Witltam  v.  Smith,  5  Grant's  Cli.  203,  where  a  sale 
of  lands  had  been  made  by  a  sheriff  it  was  held  that  the 
contract  must  be  in  writing  under  the  Statute  of  Frauds. 

Collateral  Afprements  aiid  Subfsidiary  Conditions 
Prorc'd  ^oticithstandinf/  Statute. 

In  Anderson  v.  Douglas,  18  Man.  251,  the  headnote 
is  as  follows  : 

"When  two  parties  enter  into  a  formal  written  agree- 
ment for  the  sale  and  purchase  of  land,  containing  all 
the  particulars  necessary  to  make  it  binding  under  the 
Statute  of  Frauds  and  all  the  terms  they  intend  to  em- 
body in  it  and  there  is  no  suggestion  of  accident,  fraud 
or  mistake  in  the  preparation  or  execution  of  it,  specific 
performance  of  it  may  be  decreed  notwithstanding  that 
the  parties  at  the  same  time  verbally  agreed  upon  a 
number  of  collateral  agreements,  or  subsidiary  condi- 
tions for  conveniently  carrying  out  the  written  agree- 
ment and  notwithstanding  the  Statute  of  Frauds.  The 
following  variations  or  additions  to  the  written  contract 
made  in  that  way  in  this  case  were  held  not  to  stand  in 
the  way  of  specific  performance  being  decreed,  the  plain- 
tiff being  willing  to  carry  out  the  agreement  as  thereby 
modified. 

(1)  The  vendor  was  to  allow  a  deduction  of  thirty 
dollars  per  acre  from  the  price  mentioned  for  any  defi- 
ciency in  the  estimated  acreage  that  might  be  found 
upon  actual  measurement. 

(2)  The  purchaser  agreed  to  accept  possesion  at  a 
date  two  weeks  later  than  the  time  fixed  by  the  agree- 
ment for  taking  possession. 

(3)  Taxes,  interest  on  the  mortgage  and  insurance 
premium  were  to  be  adjusted  as  to  the  date  of  the  agree- 
ment, which  was  silent  on  these  points. 
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(I)  It  was  understood  that  although  the  plaintiff 
had  a  certificate  of  title  under  the  real  property  act, 
the  defendant's  solicitor  was  to  examine  the  title  and  say 
if  it  was  all  right,  whilst  the  written  contract  declared 
that  the  purchaser  accepted  the  vendor's  title  and  should 
not  be  entitled  to  call  for  an  abstract,  or  evidence  of 
title,  or  any  deed,  papers  or  documents  other  than  those 
in  possession  of  the  vendor. 

It  was  also  held  by  Howell  C.J.A.  that  evidence  of 
these  variations  should  not  have  been  received  in  the 
absence  of  anything  in  the  defendant's  pleadings  setting 
them  up.  Phippen  J.A.  held  that  the  evidence  had  been 
properly  received  and  Perdue  J.A.  that  it  should  not 
have  been  admitted  at  all. 

Statute  of  Frauds  must  he  Pleaded. 

^Vhere  the  defendant  denies  an  alleged  agreement  of 
which  the  plaintiff  seeks  specific  performance,  the  de- 
fendant should  claim  the  benefit  of  the  Statute  of  Frauds 
in  order  to  exclude  parol  evidence  of  the  contract.  But- 
ler V.  Church,  16  Grant's  Ch.  205. 

Where  the  plaintiff  by  his  bill  sought  to  compel  the 
specific  performance  of  a  contract  which,  from  the  state- 
ments of  the  bill,  it  was  plain  had  beeu  created  by  parol 
and  the  plaintiff  relied  on  acts  of  part-performance, 
to  take  the  case  out  of  the  Statute  of  Frauds,  it  was  held 
that  it  was  not  necessary  that  the  defendant  should  do 
more  than  claim  the  benefit  of  the  statute,  without  alleg- 
ing that  there  had  not  been  a  note  in  writing.  "Had  the 
bill  stated  the  agreement  generally  and  had  the  defen- 
dant, admitting  the  agreement  as  stated,  and  not  alleg- 
ing that  it  rested  on  parol,  contented  himself  Avith  crav- 
ing the  benefit  of  the  statute,  Ave  incline  to  the  opinion 
that  the  argument  of  the  learned  counsel  for  the  plaintiff 
should  have  prevailed,  but  it  is  unnecessary  to  decide 
that  point  now  because  we  think  that  the  bill  plainly 
proceeds  upon  a  parol  agreement  and  relies  exclusively 
upon  part-performance,  thus  taking  the  case  out  of  the 
statute.  Under  the  circumstances,  it  cannot  be  neces- 
sary that  the  answer  should  negative  that  which  is  dis- 
affirmed by  the  bill  itself.  Toionsley  v.  Charles,  2  Grant's 
Oh.  313. 
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Where   Ifiiids   were   sold   by   a   tradiiii;-   corpoi'ation 
under  a  power  of  sale  contained  in  a  mortgage  and  the 
purchaser  at  such  sale  signed  an  agreement  to  purchase 
and  afterwards  filed  a  bill  seeking  specific  performance 
with  compensation  for  the  loss  of  crops,  which  were  ad- 
vertised Avith  the  land  but  actually  belonged  to  third 
parties,  and  the  defendant,  the  corporation,  answered  the 
bill  admitting  the  fact  of  their  being  mortgagee  and 
proceeded  with  sundry  statements  such  as :  "Avhen  the 
plaintiff  bid  for  and  was  declared  the  purchaser  of  the 
land,     .     .     .     the  sum  bid  by  the  plaintiff  was  a  low 
price,     .     .     .    that  the  plaintiff  was  not  in  fact  the  real 
purchaser  of  the  lands  at  the  said  sale,    .    .    .    that  the 
company  was  not  bound  to  put  the  plaintiff  in  possession 
but  never  did  any  act  to  prevent  their  taking  possession 
and      .     .     .     that  possession  was  taken  by  the  plain- 
tiff;" and  the  answer  claimed  no  benefit  from  the  statute 
and  did  not  deny  having  made  the  contract,  neither  did 
it  raise  any  objection  to  the  want  of  the  corporate  seal ; 
it  was  held  that  this  sufficiently  admitted  the  agreement 
itself  and,   no  protection  of  the  statute  having  been 
claimed  that  the  plaintiff  was  entitled  to  a  decree  with 
compensation  for  the  loss  of  the  crops.    Cleaver  v.  yorth 
Hcotland  Canadian  Mortgaf/e  Co.,.  27  Grant's  Ch.  508. 

''Statute  is  a  Shield,  not  a  Su'ord.'' 

Where  a  deed  was  executed  to  another,  on  the  under- 
standing and  faith  that  he  was  to  execute  a  deed  back 
of  a  portion  of  land,  it  was  held,  in  Clarice  v.  Ebi/.  13 
Grant's  Ch.  371,  that  the  grantee  was  bound  to  reconvey. 
"It  was  not  intended  that  Wright  should  hold  this  por- 
tion of  the  land  in  trust  for  the  petitioner,  as  Avhen  one 
man  conveys  absolute  to  another,  on  the  understanding 
that,  though  absolute  in  form,  the  deed  is  merely  in  trust, 
and  no  writing  was  taken  to  evidence  it,  the  grantor 
trusting  and  intending  to  trust  merely  to  the  honour  of 
the  grantee.  It  is  more  like  a  case  of  bargain  and  sale, 
where  the  vendor  executes  a  deed  of  the  land  to  his  ven- 
dee who  is  to  execute  back  a  mortgage.  He  afterwards 
refuses  to  execute  this  mortgage,  but  retains  the  deed. 
Could  he,  when  called  upon  by  suit  in  this  Court,  be 
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heard  to  say  'You  took  my  promise  to  execute  the  mort- 
gage, but  tliis  was  not  in  writing.  You  trusted,  there- 
fore, to  my  word  and  to  my  honour,  and  to  these  the 
Statute  of  Frauds  is  a  bar.  If  the  statute  could  not  be 
a  defence  in  such  a  case,  it  is  not  so  in  this  which  is  simi- 
lar in  character  in  that  aspect." 

In  Fleming  v.  Duncan.,  17  Grant's  Cli.  76,  an  attorney 
took  a  conveyance  of  certain  property  in  trust  for  a 
client,  but  did  not  sign  any  writing  acknowledging  the 
trust.  A  parol  agreement  was  subsequently  entered  into 
that  the  attorney  would  accept  the  property  in  discharge 
of  two  notes  which  lie  held  against  the  client.  After  the 
making  of  tlie  agreement,  the  attorney  put  the  two  notes 
in  suit  in  the  name  of  a  third  person  and  obtained  judg- 
ment by  default.  It  was  held  that  the  judgment  was  no 
bar  to  a  suit  by  the  client  for  specific  performance  of 
the  agreement.  It  was  held  also  that  the  defendant  could 
not  set  up  the  Statute  of  Frauds.  From  the  professional 
and  fiduciary  relations  which  the  attorney  occupied  to- 
wards the  plaintiff,  it  was  his  duty  to  see  that  the  trust 
and  agreement  in  the  plaintiff's  favour  were  put  into 
writing  and  he  could  not  claim  any  advantage  from  hav- 
ing neglected  that  dntj. 

In  pursuance  of  a  verbal  agreement  for  the  sale  of 
lands,  tlie  purchase  money  being  payable  by  instalments 
to  be  secured  by  mortgage  on  the  premises  bargained  for 
and  other  lands  owned  by  the  purchaser,  a  deed  and 
mortgage  were  drawn  up  which  were  signed  and  sealed 
by  the  vendor  and  mortgagor  respectively,  neither  in- 
strument referring  to  the  other,  and  the  deed  expressing 
that  the  purchase  money  had  been  paid.  The  vendor  and 
mortgagor  took  aAvay  the  respective  instruments  signed 
by  them  for  the  purpose  as  alleged  of  procuring  the  exe- 
cution thereof  by  their  respective  wives.  The  vendor 
subsequently  refused  to  perfect  the  transaction,  and,  on 
a  bill  filed  by  the  purchaser  for  specific  performance,  it 
was  held  that  the  conveyance  so  executed  by  the  vendor 
was  a  sufficient  contract  of  sale  within  the  Statute  of 
Frauds,  that  the  presumption  on  the  face  of  such  in- 
strument was  that  the  purchase  money  had  been  paid, 
which  being  admitted  by  the  plaintiff  to  be  incorrect. 
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the  purchaser  was  entitled  to  a  decree  for  specific  per- 
formance, paying  the  price  in  hand.  The  evidence  hav- 
ing clearly  estahlished  the  bargain  as  alleged  by  the 
plaintiff,  though  his  bill  omitted  to  state  the  terms  and 
mode  of  payment  as  agreed  upon,  the  Court  offered  him 
the  alternative  of  taking  a  decree  for  specific  perform- 
ance with  payment  of  purchase  money  in  hand  or  to 
amend  his  bill  setting  up  the  exact  terms  of  the  bargain. 
GiUatkij  V.  M'hite,  IS  Grant's  Ch.  1. 

Statute  of  Francis    Ohriatcd  hij  Part-pcrforuiancr. 

In  Boijert  v.  Patterson,  14  Grant  624,  the  defendants 
who  had  an  interest  in  gold  land,  having  discovered  the 
owner  of  the  ourstandiug  title,  employed  tlie  plaintiff  to 
buy  up  the  same,  agreeing  to  give  him  one-fourth  of  the 
laud  for  his  trouble  on  his  paying  one-fourth  of  the  con- 
sideration, and  to  reconvey  to  the  owner  of  sucli  title 
another  one-fourth  part.  The  title  having  been  bought 
up  the  defendants  did  reconvey  the  one-fourth  to  the 
owner,  but  refused  to  carry  out  their  agreement  with  tlie 
plaintiff.  It  was  held  that  the  agreement  was  one  whicli 
would  be  specifically  performed.  The  agreement  was 
not  in  writing,  or  not  signed  by  the  defendant,  but  it  Avas 
held  that  there  was  a  clear  part-pei'formauce  by  the 
plaintiff. 

In  Coates  v.  Coates.  II  O.IJ.  195,  it  Avas  held  that  the 
staying  of  an  action  according  to  an  agreement  between 
the  parties  was  a  sufficient  part-performance  to  take  a 
case  out  of  the  Statute  of  Frauds  and  Avarrant  a  decree 
for  specific  performance. 

The  part-performance  of  a  contract,  not  evidenced  by 
Avriting  under  the  Statute  of  Frauds,  in  order  to  entitle 
the  plaintiff  to  a  decree  for  specific  performance,  must 
be  such  as  is  referable  to  the  contract  and  not  to  any 
other  title.  It  has  been  pointed  out  by  the  author  that 
the  cases  on  this  subject  are  not  reconcilable.  In  BntJer 
v.  CJinrcJi,  16  Grant's  Cli.  205,  the  point  arose  in  a  case 
in  which  the  act  of  part-performance  relied  upon  Avas 
the  continuance  in  possession  by  a  tenant  coupled  Avith 
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acts  inconsistent  witli  a  tenancy,  which  AV^ere  held  to  be 
sufficient  part-performance  to  let  in  parol  evidence  of  the 
contract.  Spragge  V.-C.  referred  to  the  matter  as  fol- 
lows: "I  have  not  treated  the  case  hitherto  as  one  of 
parol  contract  partly  performed  but  I  am  inclined  to 
think  that  part-performance  within  some  of  the  cases  is 
proved.  Mr.  Justice  Story  puts  the  case  of  a  continued 
possession  by  one  who  entered  as  tenant  and  says :  'If  in 
the  case  of  a  tenancy,  the  nature  of  the  holding  be  different 
from  the  original  tenancy,  as  by  the  payment  of  a  higher 
rent,  or  by  other  unequivocal  circumstances  referable 
solely  and  exclusively  to  the  contract,  then  the  possession 
may  take  the  case  out  of  the  statute.'  He  goes  on  to  say 
that  especially  will  this  be  so  when  the  party  let  into 
possession  has  expended  money  in  building,  or  repairs, 
or  other  improvements.  I  can  hardly  say  that  there  is 
much  difference  in  the  character  of  the  improvements, 
before  and  since  October,  1856,  except  in  the  erection  of 
a  barn,  whicli  was  put  up  to  replace  one  the  roof  of 
which  had  fallen  in,  and  one  would  say  certainly  that  the 
expense  of  such  an  erection  would  rather  be  by  the  owner 
of  the  land  than  by  a  tenant.  But  that  the  nature  of  the 
holding  was  changed  was  abundantly  evident.  Anyone 
examining  the  entries  of  the  books  must  be  convinced 
of  this.  What  the  new  holding  was  is  another  thing. 
It  might  be  a  tenancy  of  a  different  nature,  or  it  might 
be  a  contract  of  purchase.  The  occupier  was  in  posses- 
sion in  a  different  character.  It  was  in  substance  a  new 
possession,  though  without  the  formality  of  giving  up 
the  one  possession  and  being  put  into  possession  in  a  new 
character.  But,  being  in  possession  in  a  character  not 
referable  to  his  former  tenancy,  it  was  open  to  him,  I 
apprehend,  to  shew  how  and  in  what  character  he  was  in 
possession." 

The  learned  yice-Chancellor  proceeds  to  refer  to  the 
cases  relating  to  this  subject,  citing  among  others  the 
case  of  Nunn  v.  Fabian,  L.R.  1  Ch.  Ap.  35,  which  is  pro- 
bably the  case  that  goes  farthest  in  the  direction  of  re- 
cognizing acts  of  part-performance  as  sufficient  to  let  in 
parol  evidence  of  the  contract.  In  that  case,  the  part- 
performance  relied  on  was  the  payment  of  the  increased 
rent  fixed  by  the  agreement. 
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The  doctrine  of  part-performance  is  also  discussed  by 
VanKouglmet  CJbi.  in  the  case  of  Grant  v.  Broun,  13 
Grant's  Ch.  256,  in  which  relief  was  refused. 

A  verbal  agreement  was  entered  into  between  the 
owners  of  two  adjoining  half  lots  that  each  should  give  a 
strip  of  equal  width  from  his  land  for  a  lane  from  the 
public  highway  to  the  clearing,  Avhich  they  should  make 
upon  their  respective  lots,  the  agreement  not  being  ex- 
pressly limited  as  to  time.  A  rail  fence  was  accordingly 
built  by  each  on  their  respective  sides  of  the  lane  which 
they  used  in  common  for  fifteen  years  until  the  death  of 
one  of  the  parties.  Upon  a  bill  filed  to  restrain  the  de- 
fendant from  closing  up  the  portion  of  the  lane  situate 
on  his  land,  it  was  proved  that  the  greater  part  of  the 
lane  was  on  the  defendant's  land  and  that  there  had  been 
no  expenditure  on  the  plaintiff's  land  or  on  the  lane  upon 
the  faith  of  the  agreement. 

Proudfoot,  V.-C.  decreed  specific  performance  of  the 
agreement  for  the  lane,  holding  that  the  agreement  must 
be  presumed  to  have  been  for  a  lane  in  perpetuity,  and 
that  the  acts  of  the  parties  were  such  as  to  justify  the 
acceptance  of  parol  evidence  of  the  agreement,  but  this 
decision  was  reversed,  as  the  site  of  the  fence  and  the 
user  of  the  included  land  could  not  be  referable  to  the 
original  agreement,  that  agreement  being  that  each 
should  give  a  strip  of  equal  width.  Even  had  the  lane 
been  formed  of  equal  portions  of  the  land  of  both 
parties,  no  agreement  to  keep  it  open  in  perpetuity  could, 
under  the  circumstances,  be  presumed.  It  was  conceded 
that  specific  performance  of  a  contract  to  grant  an  ease- 
ment would  be  enforced.    Craig  et  al.  v.  Craig,  2  O.A.R. 

In  Jenninf/s  v.  Robertson,  3  Grant's  Ch.  513,  a  ques- 
tion arose  as  to  the  effect  of  a  party  already  in  possession 
of  property  entering  into  a  parol  contract  for  the  pur- 
chase of  the  property,  the  intention  of  both  parties  being 
that  the  purchaser  should  go  on  making  improvements. 
It  was  held  that  his  doing  so,  with  the  knowledge  of  the 
agent  of  the  proprietor,  through  whom  the  contract  had 
been  made,  without  objection  on  his  part,  was  sucli  an 
action  on  the  contract  as  would  take  the  case  out  of  the 
Statute  of  Frauds.  The  contention  was  made  for  the  de- 
fendant tliat  the  acts  of  part-performance  relied  on  by 
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the  plaintiff  were  insufficient,  upon  the  principle  that 
nothing  could  be  regarded  as  an  act  of  part-performance 
which  could  not  of  itself,  irrespective  of  extraneous  evid- 
ence, indicate  and  that  unequivocally  the  very  agreement 
of  which  it  was  said  to  have  been  an  act  of  part-perform- 
ance, and  that  the  improvements  which  the  plaintiff  was 
admitted  to  have  made  wanted  altogether  this  character 
as  they  were  plainly  referablfe  to  the  unauthorized  occu- 
pation previously  acquired  by  him.  In  answer  to  this 
contention,  the  learned  Chancellor,  Blake,  enters  upon 
an  elaborate  examination  of  the  authorities  down  to  the 
date  of  the  judgment  in  1852,  concluding  that  the  acts  of 
part-performance  were  sufficient  to  warrant  the  specific 
performance  of  the  contract. 

In  Black  v.  Black,  2  Grant's  Error  &  Ap.  419,  the 
owner  of  real  estate  who  was  old  and  enfeebled  had,  for 
the  purpose  of  inducing  his  son  to  relinquish  his  own 
farm  and  come  and  reside  with  him  and  take  care  of  the 
father  during  his  life,  promised  the  son  to  give  him  the 
farm  upon  which  he,  the  father,  Avas  residing,  ana  ^he  son 
subsequently  removed  with  his  family  to  reside  w  ith  the 
father.  After  remaining  in  the  house  for  a  few  days, 
the  son's  wife  and  family,  during  his  temporary  absence, 
removed  from  the  house  of  the  father  in  consequence  of 
disagreements  with  him  and  before  the  son  returned  the 
father  died.  It  was  alleged  that  the  father  had  made 
a  will  devising  the  property,  but  after  his  death  no  trace 
of  any  will  could  be  discovered  nor  was  there  any  satis- 
factory account  given  of  it.  A  Avitness  to  the  alleged  will 
gave  evidence  of  its  execution  by  the  testator,  but  it  was 
not  shewn  that  tliere  had  been  a  second  witness  to  it  nor 
were  its  provisions  shewn.  It  was  held,  reversing  tlie 
decree  of  the  Court  below,  that  there  was  not  such  an 
act  of  part-performance  as  would  take  tlie  case  out  of  the 
Statute  of  Frauds. 

Per  Esten  V.-C. :  "I  do  not  say  that  it  is  not  an  agre(v 
ment  which  ought  to  be  specifically  performed.  It  is  a 
purchase  of  land  in  a  peculiar  manner;  it  is,  however,  a 
parol  agreement,  and  therefore,  contrary  to  the  Statute 
of  Frauds.  It  is  true  that  part-performance  of  a  parol 
agreement  will  take  it  out  of  tbe  statute,  but  it  ujiist  be 
such  a  performance  as  renders  it  unjust  and  a  fraud  not 
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to  fulfil  the  whole  agTeemeiit.  In  the  present  case  the 
only  acts  of  part-iierformancc  are  tlie  removal  of  the 
family  and  furniture  and  staying  a  fe^\'  days  and  waiting 
upon  the  old  man.  At  his  death  all  that  the  plaintitf 
had  to  do  when  he  found  his  hopes  unfultilled  was  to  re- 
turn to  his  own  place  and  resume  his  former  occupation. 
It  is  true  he  had  lost  a  little  time,  and  perhaps  a  little 
money,  but  this  is  not,  I  think,  of  sufficient  importance  to 
induce  the  Court  to  set  aside  the  statute,  especially  as 
the  plaintiff  brought  it  upon  himself  by  his  own  mis- 
management and  moreover  failed  essentially  in  perform- 
ing the  agreement  on  his  part." 

In  the  Corportitioii  of  Huron  v.  Kcii-.  15  Grant's  Ch. 
2(>5.  it  was  Held  that  where  a  guarantee  did  not  suffici- 
ently comply  with  the  Statute  of  Frauds,  but  the  trans- 
action related  to  an  interest  in  land  for  one  year,  and  the 
principal  had  gone  into  possession  under  the  contract 
and  retained  possession,  the  contract  was  binding  on 
both  principal  and  surety,  on  the  ground  of  jjart- 
performance. 

In  Xi('(jl  V.  Tacl-fihcrrij.  10  (Grant's  Cli.  109,  a  bill  was 
filed  by  the  owner  of  a  mill  alleging  a  verbal  agreement 
with  the  proprietor  of  laud  adjoining  for  the  right  to 
pen  back  the  water  of  a  stream  running  tlirough  liis  land 
and  which  was  used  for  driving  the  mill  of  tlie  plaintiff, 
in  consideration  of  which  he  was  to  open  up  a  road 
across  his  farm  for  tlie  use  and  convenieuce  of  sncli  land 
owner,  but  n(»  writing  was  ever  drawn  up  evidencing 
the  agreement.  The  owner  of  the  land  subsequently  sold 
and  conveyed  this  estate  and  his  vendee  instituted  pro- 
ceedings against  tlie  mill  owner  for  damages  by  rcnison 
of  the  penning  back  of  the  water  wliicli  had  th(^  effect  of 
overflowing  a  considerable  portion  of  his  land.  Tlie 
evidence  in  the  cause  being  positive  as  to  the  agreement 
to  permit  the  penning  back  of  the  water  and  the  road 
across  the  farm  of  the  plaintift'  having  been  used  by  the 
proprietor  of  the  land  and  his  vendee  the  Court  decreed 
a  specific  performance  of  the  parol  agreement. 

The  headnote  in  Farqiiliarson  v.  WiUiiuiisoii  is  as 
follows : — 

"A.,  by  power  of  attorney,  authorized  his  wife  to 
sell  and  convey  certain  lands  upon  such  terms  as  she 
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should  deem  suitable  and  convenient  and  imnjediately 
afterwards  left  the  province  and  died  abroad.  The  wife 
employed  B.  to  rind  a  purchaser,  Avho  accordingly  agreed 
with  the  plaintiff  for  a  sale  at  a  certain  price,  payable 
by  instalments  with  interest,  upon  payment  whereof  he 
was  to  receive  a  conveyance,  and  B.  gave  his  own  bond 
for  a  deed,  in  which  were  contained  the  terms  and  con- 
ditions of  the  sale.  The  wife  subsequently  approved  of 
and  ratified  the  bargain  so  made  and  B.,  with  her  con- 
sent, let  the  purchaser  into  possession  of  the  property 
bargained  for. 

"Upon  the  bill  being  filed  for  specific  performance  of 
the  contract,  it  was  held  that  this  was  not  a  contract  in 
writing,  wiJun  thf  meaning  of  tlie  Htatute  of  Frauds, 
but  that  sufficient  appeared  to  authorize  the  Court  to 
decree  a  specific  performance  as  a  parol  contract,  upon 
the  terms  of  the  bond,  as  being  partly  performed,  and 
within  the  terms  of  the  authorities."'  Farqiiharson  V. 
WiUiaiiison,  1  Grant's  Ch.  93. 

In  McDoiutlJ  V.  McKinnon,  27  Grant  12,  it  was  also 
held  that  the  plaintiff's  abandonment  of  his  intention  of 
leaving  the  province  and  remaining  witli  his  brother 
supporting  their  mother  and  sister  was  sufficient  part- 
performance  of  an  agreement  that  the  brotlier  should 
convey  him  a  portion  of  the  land  on  which  plaintiff  was 
then  residing  and  assisting  in  their  support. 

The  decision  of  the  Master  to  tlie  contrarj'  was  over- 
ruled. 

In  Garson  V.  Garsoii,  3  O.R.  439,  the  defendant,  in 
1871,  wrote  to  his  son  wlio  liad  left  home  to  work  for 
himself  tliat  if  he  would  return  lie  would  give  him  fifty 
acres  of  his  farm  and  a  share  of  the  cattle  and  sheep, 
when  the  plaintiff  got  married,  but  if  he  stayed  away 
he  would  sacrifice  his  own  and  his  father's  interests. 
Upon  receipt  of  the  letter  tlie  plaintiff  returned  and  re- 
mained on  the  farm  working  it  with  his  father,  except 
at  certain  times  when  he  went  a^\ay  to  M^ork  for  wages 
for  himself.  It  was  proved  that  tlie  fatlier  had 
pointed  out  the  fifty  acres  wliich  he  intended  to  give  his 
son  and  the  son  entered  and  erected  a;  liouse  thereon 
with  his  father's  approval  and  occupied  it  with  his 
family,  having  married  in  1879.     It  was  lield  that  the 
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plaintiff   was   entitled  to  specific   performance   of   this 
agreement. 

The  case  of  Orr  v.  Orr,  was  relied  upon  by  the  defen- 
dant as  to  which  Gait  J.  said,  "That  case  differs  from 
this  case  in  this  essential  particular ;  there  was  no  writ- 
ten evidence  that  the  mother  of  the  plaintift',  who  died 
in  possession  of  tlie  land,  ever  gave  or  promised  to  give 
the  land  then  in  question  to  the  plaintiff.  It  was  a  claim 
for  specific  performance  of  an  alleged  promise  made 
years  after  the  death  of  the  owner  and  I  fully  concur 
in  the  remarks  made  by  Richards  C.J.  when  he  says, 
'On  the  whole,  I  think  it  Avill  cause  great  and  serious 
mischief  through  this  country,  where  so  large  a  portion 
of  the  population  are  farmers  owning  their  own  land, 
if  it  is  understood  that  conversations  in  the  family,  or 
amongst  neighbours,  as  to  how  the  farm  is  to  be  divided 
when  the  father  dies,  are  to  be  taken  as  constituting  a 
contract  which  can  be  enforced  in  equity.'  '' 

Distinction  Between  Ce)iitr<ict  to  Rennnieratc  and  Mere 
E.r'pectatiejn. 

In  a  number  of  cases  the  plaintiff  has  relied  on  the 
performance  of  services  as  a  ground  for  a  decree  on  the 
footing  of  an  agreement  to  provide  for  the  plaintiff  by 
will,  and  the  Court  has  had  to  distinguish  between  an 
agreement  for  such  compensation  and  mere  expectation 
on  the  part  of  the  plaintiff  or  such  expectation  coupled 
with  an  intention  on  the  part  of  the  parent  or  other 
person,  but  not  amounting  to  an  agreement.  The  fol- 
lowing cases  deal  with  this  distinction. 

In  Orr  v.  Orr,  ( cited  below ) ,  the  father  of  the  plain- 
tiff died,  leaving  a  widow  and  nine  children,  the  plaintiff, 
the  eldest  son,  being  then  sixteen  years  old,  and  he  con- 
tinued to  reside  Avith  his  mother  on  a  farm  Avhich  she 
owned,  for  about  six  years,  when,  becoming  dissatisfied 
with  his  position,  he  informed  his  mother  thereof,  and 
that  he  had  determined  to  leave  the  farm  and  work  for 
himself,  whereupon  his  mothfer  urged  him  to  remain, 
work  the  farm,  and  assist  her  in  bringing  up  the  family, 
and  she  would  give  him  the  south  half  of  the  farm  and 
the  other  half  to  a  younger  brother,  on  condition  of  the 
plaintiff  supporting  her  for  life.    The  plaintiff  in  conse- 
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queiice  remained  with  tlie  family  and  erected  a  brick 
dwelling  on  the  south  half  of  the  farm,  of  which  house  he 
agreed  to  give  and  did  give  his  mother  a  certain  part 
for  the  use  of  herself  and  a  grand-daughter.  The  bro- 
thers and  sisters  of  the  plaintiff  were  all  aware  that  the 
plaintiff  claimed  under  this  alleged  agreement  or  pro- 
mise, and  the  south  half  of  the  lot  was  always  designated 
as  his.  The  plaintiff  continued  to  fulfil  the  terms  stipu- 
lated for  until  the  death  of  his  mother,  about  seven  years 
afterwards,  but  she  died  without  having  executed  a  deed 
to  the  plaintiff.  Eighteen  years  afterwards,  a  brother 
of  the  plaintiff,  having  bought  up  the  shares  of  four  of 
the  co-heirs,  instituted  proceedings  in  ejectment  against 
the  plaintiff,  claiming  to  be  absolutely  entitled  to  five 
undivided  ninths  of  the  whole  property.  Thereupon  the 
plaintiff  filed  a  bill  seeking  to  restrain  such  action,  and 
to  enforce  the  specific  performance  of  the  alleged  agree- 
ment with  the  mother. 

It  was  held  on  appeal,  reversing  the  decree  of  the 
Court  below,  that  what  had  occurred  could  not  be 
treated  as  an  agreement  to  convey,  but  was  at  most  to 
be  looked  upon  only  as  a  promise  or  expectation  held 
out  by  the  motlier  to  the  son  to  induce  him  to  remain 
with  her  and,  as  such,  was  not  capable  of  being  specifi- 
cally enforced  in  ('(luity.   Orr  v.  Orr,  21  Grant's  Ch.  397. 

This  case  was  followed  in  Jibh  v.  Jibb,  24  Grant's  Ch. 
tlST,  in  which  the  plaintiff  alleged  that,  having  remained 
at  liome,  working  for  his  father  until  he  was  of  the  age 
of  twenty-five  or  twenty-six  years,  he  then  told  him  that 
he  must  have  wages,  whereupon  the  father  agreed  that 
he  would  purchase  a  certain  farm  and  that,  if  plaintiff 
would  remain  at  home  and  work  until  the  land  was  paid 
for,  he  Avould  convey  the  same  to  the  plaintiff;  that  the 
plaintiff  accordingly  remained  with  and  worked  for  his 
father  until  the  farm  was  fully  paid  for  and  that  the 
father  put  the  plaintiff  in  possession.  In  answer  to  a  bill 
for  specific  performance  of  the  alleged  agreement,  the 
father  positively  denied  the  agreement  alleged  by  the 
bill,  although  he  admitted  that  he  had  bought  the  land 
intending  to  devise  it  to  the  plaintiff  and  that  he  had 
executed  a  will  so  disposing  of  it  and  alleged  that  he 
intended  not  to  alter  the  disposition  thereby  made  there- 
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of.  Tlie  Court,  under  these  circuuistaiK-es,  refused  the  re- 
lief prayed,  and  dismissed  the  bill  with  costs.  Spragge  Ch., 
referring  the  conflict  of  evidence  betA\een  the  father  and 
the  son,  as  to  the  facts  and  terms  of  the  agreement, 
proceeds  to  discuss  the  general  question  in  the  following 
terms : 

"There  seems  upon  the  evidence  no  doubt  that  tlie 
father  purchased  this  land  with  the  avowed  intention  of 
giving  it  to  the  son  at  some  future  time,  but  there  is  all 
the  difference  in  the  world  between  an  intention,  how- 
ever clearly  and  frequently  expressed,  and  an  agreement 
upon  consideration.  Upon  this  point  which  is  a  very 
clear  one,  I  will  only  refer  to  the  language  of  Richards 
C.J.  in  On-  v.  On;  21  Grant's  Ch.  425.  'If  children  are 
not  disposed  to  reside  with  their  parents,  and  give  to 
them  that  comfort  and  assistance  which  their  duty  re- 
quires, trusting  to  the  affection  of  the  parents  to  be- 
stow on  them  a  share  of  their  worldlj^  goods,  then,  if  they 
wish  to  shew  that  an  agreement  has  been  made  which  is 
to  bind  the  parent  by  force  of  law,  and  not  by  the 
better  feeling  of  affection,  Courts  ought  to  require  that 
such  an  agreement  shall  be  established  by  the  clearest 
evidence,  and  it  should  be  held  to  be  an  almost  invariable 
rule,  when  a  parent  tells  a  child  that  if  he  lives  witli  him 
and  works  the  farm  he  will  give  it  to  him,  that  the  child 
is  to  understand,  unless  it  is  unmistakeablj^  shewn  that 
the  parent  intends  to  bind  himself  so  that  he  cannot 
change  that  intention,  that  those  are  his  views  and  in- 
tentions, but  he  will  feel  himself  perfectly  at  liberty  to 
alter  that  disposition  of  his  property  if  he  finds  his  own 
altered  circumstances,  or  Avant  of  kindness  or  affection 
on  the  part  of  his  son,  induces  him  to  change  his  views.'  " 

In  McDonald  v.  Rose,  17  Grant's  Ch.  657,  a  father 
and  son  entered  into  mutual  bonds,  the  father  agreeing 
that  just  before  his  death  he  Avould  convey  the  farm  to 
his  son  in  fee  and  the  son  agreeing  that  he  would  during 
his  father's  life,  work,  till,  and  improve  the  farm  in  a 
good  and  farmerlike  manner  and  would  consiilt  his 
father  in  all  things  reasonable.  Quarrels  took  place 
afterwards;  the  son  treated  his  father  badly,  though  he 
did  nothing  which  at  law  Avould  be  a  breach  of  the  con- 
dition of  the  bond,  and  ultimately  the  father  left  the 
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farm,  the  son  retaiuiug  the  possession  until  ejected  at 
the  father's  suit.  It  was  held  in  a  suit  by  the  son  against 
his  father  that  the  contract  should  not  be  enforced 
against  the  father. 

The  decision  is  put  in  part  on  the  ground  of  want  of 
mutuality  in  the  remedy,  MoAvat  V.-C.  pointing  out  that 
it  was  contrary  to  the  rule  of  the  Court  to  enforce  a  con- 
tract the  consideration  for  which  was  personal  services 
to  be  rendered,  but  apart  from  that  consideration,  the 
Court,  as  a  matter  of  discretion,  would  never  in  the  life- 
time of  the  parties  enforce  such  a  contract  as  the  present, 
especially  after  its  execution  had  been  intei'rupted  by 
quarrels  and  after  the  son  had  permitted  himself  to  treat 
the  father  in  so  vile  a  way  as  the  evidence  established 
against  the  plaintiff. 

In  Walker  v.  Boughiier  et  ah,  18  O.R.  448,  it  was 
held  that  where  a  contract  on  the  part  of  a  testator 
founded  upon  a  valuable  and  sufficient  consideration, 
that  he  will  leave  by  his  will  to  the  other  contracting 
party  a  sum  of  money  as  a  legacy,  is  clearly  made  out, 
the  representatives  of  the  testator  may  be  compelled  to 
make  good  his  obligation,  but  where  the  testator,  the 
grandfather  of  the  plaintiff,  promising  to  make  the  same 
provision  for  her  by  will  as  he  should  make  for  his  own 
daughters,  took  her  from  the  home  of  her  parents,  at  the 
age  of  twelve,  adopted  her  and  maintained  her  while  she 
worked  for  him  for  nine  years,  but,  althougli  he  made  his 
daughters  residuary  legatees,  left  the  plaintiff  nothing 
by  his  will  and  paid  her  nothing  for  her  services,  and 
she  sued  his  executors  for  specific  performance  of  the 
contract  or  promise,  and  in  the  alternative  for  wages, 
it  was  held  that  the  case  did  not  fall  within  the  rule,  the 
promise  made  and  the  consideration  for  it  being  both  of 
too  uncertain  a  character  to  entitle  the  plaintiff  to  come 
to  the  Court  for  specific  performance,  but  that  the  cir- 
cumstances gave  rise  to  an  implied  contract  for  the  pay- 
ment of  wages  and  took  the  case  out  of  the  ordinary 
rule  that  children  are  not  to  look  for  wages  from  th^jr 
parents  or  those  in  loco  parentis  in  the  absence  of  special 
contract  whilst  they  form  part  of  the  household. 

The  rule  was  stated  by  Armour  C.J.  to  be  that  where 
.^  a  party  renders  services  to  another  in  tlie  expectation  of 
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a  legacy  and  in  .sole  relianre  on  the  testator's  generosity, 
without  anj  contract  express  or  implied  that  compensa- 
tion shall  be  provided  for  him  by  will,  and  the  party  for 
whom  such  services  are  rendered  dies  without  making- 
such  provision,  no  action  lies;  but  where,  from  the  cir- 
cumstances of  the  case,  it  is  manifest  that  it  was  under- 
stood by  both  iiarties  that  compensation  should  be  made 
by  will,  and  none  is  made,  an  action  lies  to  recover  the 
value  of  such  services. 

In  Cross  v.  Cleari/  ct  «/.,  29  O.K.  542,  the  plaintiff 
sought  to  recover  from  the  executors  of  the  will  of  a 
deceased  person  the  whole  of  his  estate  upon  the  strength 
of  a  verbal  agreement  which  she  alleged  was  made  be- 
tween her  and  the  deceased.  Her  evidence  was  that  he 
said,  "You  give  me  a  home  as  long  as  I  live  and  when  I 
die  you  have  what  is  left."  To  this  she  answered,  "All 
right.''  And  he  then  said,  "That  is  an  agreement."  The 
same  story  was  repeated  by  the  daughter  and  son-in-law 
of  the  plaintiff,  who  said  they  were  present  when  the 
agreement  was  made.  Two  other  witnesses  swore  that 
the  deceased  told  them  that  he  had  agreed  to  leave  the 
plaintiff  his  property  when  he  died.  He  was  maintained 
by  her  for  eight  years  after  the  alleged  agreement  was 
made  but  made  his  will  in  favour  of  other  jDersons. 

It  was  held  that,  apart  from  the  Statute  of  Frauds, 
the  evidence  was  not  such  as  the  Court  could  act  upon  by 
decreeing  specific  performance  of  the  alleged  agreement, 
in  substitution  for  the  actual  will  of  the  deceased,  duly 
executed,  and  admitted  to  probate,  without  objection 
from  the  plaintiff  or  anyone  else.  Such  an  agreement 
must  be  supported  by  evidence  leaving  upon  the  mind  of 
the  Court  as  little  doubt  as  if  a  properly  executed  will 
had  been  produced  and  proved  before  it. 

In  McKay  v.  McKai/.  15  Grant's  Ch.  371,  on  a  motion 
for  an  injunction  to  stay  an  ejectment  brought  by  the 
devisees  of  the  plaintiff's  father,  the  plaintiff's  case  was 
that  his  father  had  verbally  agreed  to  give  tlie  plaintiff 
the  land  for  work  which,  after  coming  of  age,  the  plain- 
tiff had  done  for  his  father;  that  two  years  afterwards 
the  plaintiff,  on  Jiis  marriage,  went  into  possession,  with 
his  father's  permission,  but  subsequently  to  his  father's 
having  refused  to  give  him  a  deed  or  to  part  with  the  con- 
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trol  of  the  property,  and  that  the  plaintiff  remained  in 
possession  to  his  own  nse  for  eight  years,  when  his  father 
died,  leaving  a  will  by  which,  he  devised  the  property  to  the 
defendant.  It  was  held  that  the  plaintiff  could  not  enforce 
the  alleged  agreement  and  the  injunction  was  refused. 
"The  plaintiff'  took  possession  relying  on  his  father's 
bounty  and  expressly  informed  that  his  father  by  allow- 
ing him  to  have  possession  did  not  mean  to  part  with  his 
own  control  over  the  property,  circumstances  which  Avere 
considered  by  the  full  Court  in  Foster  v.  Emmerson,  5 
Grant  525,  as  sufficient  to  disentitle  sons  to  relief  in  such 
a  case,  even  though  they  had  made  large  improvements, 
while  this  plaintiff"s  improvements  have  been  very 
small." 

In  McGiKjan  v.  timitli,  21  S.C.E.  263,  a  girl  of  four- 
teen lived  with  her  grandfather  avIio  promised  her 
that  if  she  would  remain  with  him  until  he  died,  or  until 
she  was  married,  he  would  provide  for  her  by  his  will  as 
amply  as  for  his  daughter.  She  lived  with  him  until 
she  was  twenty-five  when  she  married.  The  grandfather 
died  shortly  after,  leaving  her  by  his  will  a  much  smaller 
sum  than  his  daughter  received  and  she  brought  an 
action  against  the  executors  for  specific  performance 
of  the  agreement  to  provide  for  her  as  amply  as  for  the 
daughter,  or,  in  the  alternative,  for  payment  for  her 
services  during  the  eleven  years. 

On  the  trial  of  the  action,  it  was  proved  that  while  liv- 
ing with  her  grandfather,  she  had  pei^formed  such  services 
as  tending  cattle,  doing  field  work,  managing  a  reaping 
machine  and  breaking  in  and  driving  Avild  and  ungovern- 
able horses.  It  was  held,  reversing  the  decision  of  the 
Court  of  Appeal,  that  the  alleged  agreement  to  provide 
for  her  by  will  was  not  one  of  wliich  the  Court  could  de- 
cree specific  performance,  but  tliat  slie  was  entitled  to 
remuneration  for  her  services. 

Strong  J.  said  he  had  no  doubt  that  the  agreement 
sought  to  be  enforced  was  one  as  to  which  specific  per- 
formance could  not  be  decreed.  He  very  much  doubted 
if  it  had  any  validity  at  all  as  an  agreement,  or,  if  it  was 
anything  more  than  a  representation  or  promise  of  fut- 
ure favours,  but  he  agreed  that  slie  was  entitled  to  re- 
muneration. 
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CHAPTER  XII. 

FORMALITIES    REQUIRED    IN   CONTRACTS    BY   CORPORATIONS. 

§  641.  Questions  relative  to  the  formalities  requi-  Practical 
site  to  render  a  contract  binding  on  a  body  corporate  a™oe°of 
have  so  often  arisen  in  proceedings  for  specific  perform-  g^Lg^i- 
ance  that  it  is  expedient  to  give  an  outline  of  the  law 
on  this  point. 

§  642.  When  the  party  seeking  to  enforce  a  contract/  contract 
or  whom  it  is  sought  to  charge  with  a  contract,  is  a  poration 
corporation,  the  contract  must,  subject  to  the  exceptions  ^^g^aii 
mentioned  below,  be  under  the  common  seal ;  it  being  '^'^  ^^^'^^ 

I  -,         /.  1         „     T  .  .        common 

the  rule  of  law    that  m  no  other  way  can  a  corporation  seal. 
express  its  intentions.     This  rule  is,  however,  subject  ^^^g^" 
to  certain  important  exceptions. 

§  643.  (i.)  The  rule  does  not  apply  to  the  contracts  i.  Some 
of  trading  corporations  ^  having  relation  to  the  trade  oftrlding 
which  they  are  constituted  to  carry  on,  nor  to  con- ^°JjP°''^" 
tracts  of  so  everyday  a  character  as  would  make  the 
affixing  of  the  common  seal  to  them  a  practical  incon- 
venience.* 

'  Mat/or,  &c.  of  Kidderminster  v.  of  property  necessary  for  carrying  on 

Eardwick,'L.'&.  9  Ex.  13;  Mayor,  thebusinessforwhicli  the  corporation 

&c.  of  Oxford  V.  Crow,  [1893]  3  Ch.  was  created." 
535 ;  Athy  Guardians  v.  Murphy, 

[1896]  1 1.  E.  65,  75.  *  Sanders  v.  St.  Neots   Union,  8 

2  1  Bla.  Com.  475.  Q.   B.    110 ;     Clarke    v.    Cuchfield 

^  South  of  Ireland  Colliery  Go.  v.  Union,  21  L.  J.  Q.  B.  349 ;  Nichol- 

Waddle,  L.  E.  3  C.  P.  463  ;  4  C.  P.  son  v.  Bradfleld  Union,  L.  E.  1  Q.  B. 

617.      Consider  Holmes  v.    Trench,  620;  Laioford  v.  Billericay  Sural 

[1898]  1  I.  E.  319,  in  wMch  case  Council,  C.  A.,  [1903]  1  K.  B.  772 ; 

Chatterton  V.O.  said  (at  p.  383)  that,  72  L.  J.  K.  B.  554  (approving  tlie 

in    the  absence   of  any  special  re-  two  last-cited  cases) ;    Smith  v.  JBir- 

striction, "  a  corporation  may  contract  mmgham  and  Staffordshire  Gas  Light 

without  seal  for  the  purchase  or  sale  Co.,  1  A.  &  E.  526. 
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ii.  Under       §  644.    (ii.)    There    are    various    statutes    enabling 

statutory  .  ^  .  . 

pro-  certain  classes  of  corporations  to  contract  otherwise 
than  under  their  common  seal.  The  principal  pro- 
visions for  this  purpose  now  in  force  are  comprised 
in  the  Companies  Clauses  Consolidation  Act,  1845, 
which  regulates  railways  and  other  undertakings  of 
a  public  character,  and  in  the  Companies  (Consolida- 
tion) Act,  1908,  which  applies  to  companies  constituted 
under  it,  or  under  the  repealed  Companies  Acts,  1862 
to  1908. 
Com-  §  645.  The  Companies  Clauses  Consolidation  Act,  1845 

Clauses  (8  &  9  Vict.  c.  16),  s.  97,^  is  as  follows : — 
s.^gy.  '  "  The  power  which  may  be  granted  to  any  such 
committee  [of  directors]  to  make  contracts  as  well  as 
the  power  of  the  directors  to  make  contracts  on  behalf 
of  the  company,  may  lawfully  be  exercised  as  follows, 
(that  is  to  say,) 

With  respect  to  any  contract  which,  if  made 
between  private  persons,  would  be  by  law  required 
to  be  in  writing,  and  under  seal,  such  committee  or 
the  directors  may  make  such  contract  on  behalf  of 
the  company  in  writing,  and  under  the  common  seal 
of  the  company,  and  in  the  same  manner  may  vary 
or  discharge  the  same  : 

With  respect  to  any  contract  which,  if  made 
between  private  persons,  would  be  by  law  required 
to  be  in  writing,  and  signed  ^  by  the  parties  to  be 
charged  therewith,  then  such  committee  or  the 
directors  may  make  such  contract  on  behalf  of  the 
company  in  writing,  signed  by  such  committee  or 
any  two  of  them,  or  any  two  of  the  directors,  and 
in  the  same  manner  may  vary  or  discharge  the  same  : 
With    respect   to   any   contract    which,   if    made 


1  See  Leominster  Ganal  Navigation  2  Pi^lay  v.   Bristol  and  Exeter 

Go.  V.  Shrewsbury  and  Hereford 
Railway  Co.,  3  K.  &  J.  654,  ^r2, 
673.  L.  J.  Ex.  117 ;  7  Rail.  Cas.  449. 


1,^         Railway    Co.,  7  Ex.  409,  417;  21 
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between    private    persons,    would   by    law    be    valid 
althougb  made  by  parol  only/  and  not  reduced  to 
writing,  such  committee  or  the  directors  may  make 
such  contract  on  behalf  of   the  company  by  parol 
only  without  writing,  and  in  the  same  manner  may 
vary  or  discharge  the  same  : 
And   all   contracts   made  according  to  the   provisions 
herein  contained  shall  be  effectual  in  law,  and  shall  be 
binding  upon  the  company  and  their  successors,  and  all 
other  parties  thereto,  their  heirs,  executors,  or  adminis- 
trators, as  the  case  may  be ;  and  on  any  default  in  the 
execution  of  any  such  contract,  either  by  the  company 
or  any  other  party  thereto,  such  actions  or   suits  may 
be  brought,  either  by  or  against  the  company,  as  might 
be  brought  had  the  same  contract  been  made  between 
private  persons  only." 

§  646.  The  76th  and  77th  sections  of  the  Companies  Com- 
(Consolidation)   Act,    1908    (8  Edw.   7,  c.   69),   are  as  (Oonsoii- 

o  n  dation) 

tollOWS  : Act,  1908, 

"76.— (1.)  Contracts  on  behalf  of   a   company  may '^- '^'^' '''^• 
be  made  as  follows  (that  is  to  say)  : — 

(i.)  Any  contract  which,  if  made  between  private 
persons,  would  be  by  law  reqiiired  to  be  in  writing, 
and  if  made  according  to  English  law  to  be  under 
seal,  may  be  made  on  behalf  of  the  company  in 
writing  under  the  common  seal  of  the  company,  and 
such  contract  may  be  in  the  same  manner  varied  or 
discharged  : 

(ii.)  Any  contract  which,  if  made  between  private 
persons,  would  be  by  law  required  to  be  in  writing,^ 

'  Homersham  v.    Wolverhampton  v.    Victoria    Graving    Bock    Co.,   2 

Waterworks   Co.,   6  Ex.  137,  141;  Q.  B.  D.  314;  also  Se  Queensland 

20  L.  J.  Ex.  193 ;  6  Rail.  Cas.  790 ;  Land  and   Coal  Co.,  [1894]  3  Oh. 

Lowe  V.  London  and  North-  Western  181, 185  ;  63  L.  J.  Ch.  810 ;  71  L.  T. 

Railway  Co.,  18  Q.  B.  632,  638 ;  21  115 ;  42  W.  R.  600  ;  and  Simulta- 

L.  J.  Q.  B.  631.  neous  Colour  Printing  Syndicate  v. 

Foweraker,  [1901]  1  K.  B.  771 ;  70 

2  See  Beer  v.  London  and  Paris  L.  J.  K.  B.  453  (oases  of  contracts 

Hotel  Co.,  L.  R.  20  Eq.  412 ;  Jones  by  companies  to  issue  debentures). 
P.  Y 
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signed  by  the  parties  to  be  charged  therewith,  may 
be  made  on  behalf  of  the  company  in  writing  signed 
by  any  person  acting  under  its  authority,  express  or 
implied,  and  may  in  the  same  manner  be  varied  or 
discharged : 

(iii.)  Any  contract  which,  if  made  between  private 
persons,  would  by  law  be  valid  although  made  by 
parol  only,  and  not  reduced  into  writing,  may  be 
made  by  parol  on  behalf  of  the  company  by  any 
person  acting  under  its  authority,  express  or  implied, 
and  may  in  the  same  way  be  varied  or  dis- 
charged. 

(2.)  All  contracts  made  according  to  this  section 
shall  be  effectual  in  law,  and  shall  bind  the  company 
and  its  successors  and  all  other  parties  thereto,  their 
heirs,  executors,  or  administrators,  as  the  case  may  be. 

(3.)  Any  deed  to  which  a  company  is  a  party  shall 
be  held  to  be  validly  executed  in  Scotland  on  behalf 
of  the  company  if  it  is  executed  in  terms  of  the  pro- 
visions of  this  Act,  or  is  sealed  with  the  common  seal 
of  the  company  and  subscribed  on  behalf  of  the  com- 
pany by  two  of  the  directors  and  the  secretary  of  the 
company,  and  such  subscription  on  behalf  of  the  com- 
pany shall  be  equally  binding  whether  attested  by 
witnesses  or  not. 

77.  A  bill  of  exchange  or  promissory  note  shall  be 
deemed  to  have  been  made,  accepted,  or  endorsed  on 
behalf  of  a  company,  if  made,  accepted,  or  endorsed  in 
the  name  of,  or  by  or  on  behalf  or  on  account  of,  the 
company  by  any  person  acting  under  its  authority." 
Former         §  647.  Somewhat  similar  provisions  with  regard  to 

statutory  „  .  ° 

pro-  the  contracts  oi  companies  were  contamed  in  the  Joint 
Stock  Companies  Registration  Act  (7  &  8  Vict.  c.  110), 
ss.  44 — 46  ;  the  Joint  Stock  Banks  Registration  Act 
(7  &  8  Vict.  c.  113),  s.  22  (as  to  bills  of  exchange  and 
promissory  notes  only) ;  the  Joint  Stock  Companies 
Act,  1856,  s.  41  ;  the  Companies  Act,  1862,  s.  47  ;  and 


yisions. 
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the  Companies  Act,  1867,  s.  37.     But  these  Acts  have 
been  repealed. 

§  648.    (iii.)    Another    exception    arises    from    the  iii.  Prom 
doctrine    of  part   performance :    for    it    appears  to    be  trine  of' 
clear   that  such  part  performance  as  will  prevent  an  f^^^fj^^^^; 
ordinary  defendant  from  setting  up  the  defence  of  the 
Statute  of  Frauds,  will  prevent  a  defendant  company 
from    setting    up    either    that    defence    or    a    defence 
grounded  on  the  absence  of  the  corporate  seal,  or  of 
the  statutory  formalities,  in  accordance  with  which  the 
company  may  be  enabled  to  contract.     This  was  clearly 
laid  down  in  the  case  of  Wilson  v.    West  Hartlepool 
Harbour  and  RailiLxiy  Co.,^  and  there  are  other  authori- 
ties leading  to  the  same  conclusion.'^ 

It  must,  however,  be  added  that  part  performance  by 
a  company  of  a  contract  not  under  seal,  which  is  not 
in  its  nature  the  subject  of  specific  performance,  as, 
e.g.,  a  contract  for  work  and  labour,  will  not  give  the 
Court  jurisdiction.^ 

§  649.  The  subject  chiefly  dealt  with  in  this  chapter  The  sub- 
is  more  fully  discussed  in  various  works  on  corporations  fniiy™°'^* 
and  companies  with  which  our  law  libraries  abound,  f^^^^^g^'^ 
amongst  which  the  well-known  work  of  Lord  Lindley  works. 
has  long  held  the  foremost  place. 

I  34  Beav.  187 ;  2  De  G.  J.  &  S.  Co.,  L.  R.  7  Ch.  562  ;  supra,  §  106. 

475.  Of.   Young  &  Go.  v.  Mayor,  &c.  of 

^  Marshall     v.     Oorporation     of  Royal  Leamington  Spa,  8  App.  Cas. 

Queenhorough,  1  S.  &  S,  520  ;  Max-  517 ;    and   British  Insulated    Wire 

well  V.  Dulwich  College,  1  Sim.  222 ;  Co.  v.  Prescot  TJrhan  District  Coun- 

London  and  Birmingham  Railway  cil,   [1895]   2   Q,  B.  463,  in  which 

Co.  V.    Winter,  Cr.  &  Ph.  57,  63  ;  cases  contracts  which  had  been  per- 

Earl  of  Lindsey  v.  Great  Northern  formed  by  the  plaintiffs    were  held 

Railway  Co.,  10  Ra..  664;  Croohv.  to   be  unenforceable   against   urban 

Corporation  of  Beaford,   L.   R.   10  authorities   by   reason   of  non-com- 

Eq.  678 ;  6  Ch.  551 ;  Mayor,  &c.  of  pliance   with    obligatory    provisions 

Drogheda  v.  Holmes,  5  H.  L.  C.  460.  as  to  sealing,  &c.  contained  in  sect. 

^  Grampton    v.    Varna    Railway  174  of  the  Public  Health  Act,  1875. 


325 


CHAPTER  XIII. 

MISREPRESENTATION. 

§  650.  A  MISREPRESENTATION,  whether  fraudulent  or  Efleot  of 
innocent,  having  relation  to  the  contract,  made  by  one  pre^enta- 
of  the  parties  to  the  other  of  them,  is  a  ground  for  '^°°' 
refusing  the  interference  of  the  Court  in  specific  per- 
formance  at   the  instance  of  the   former   party  ;  and 
may  in  certain  cases  be  a  ground  for  its  active  inter- 
ference in  setting  aside  the  contract  at  the  instance  of 
the  latter.^     Representations  are  most  usually  by  word, 
written  or   spoken,  but  they  may  be  by  act,  as,  for 
instance,  by  the  performance  of  fraudulent  experiments, 
on  the  faith  of  which  a  contract  was  entered  into  for 
a  licence  under  a  patent.^ 

§  651.  Such  misrepresentations  may  be  resolved  into  Elements 
some  or  all  of  the  following  elements,  namely, — first,  represen- 
a  statement  actually  untrue  :  secondly,  the  making  of  *'^*'°'^' 
that  statement  by  a  party  to  the  contract :  thirdly,  the 
condition  of  mind  of  the  person  making  the  statement 
as  to  its  truth  or  untruth  :  fourthly,  the  intent  in  the 
party  making  the  statement  to  induce  the  other  party 
to  enter  into  the  contract  :  fifthly,  the  reliance  on  the 
statement  by  the  party  to  whom  it  is  made :  sixthly, 
the  statement  having  such  a  relation  to  the  contract 
as  that  the  statement  being  false  makes  the  contract 
unconscionable. 

1  Edwards  v.  M'Leay,  Coop.  308 ;  H.   L.   0.  605 ;    St.  Leon.  Law  of 

S.  0.  2  Sw.  287 ;  Gibson  v.  B'Este,  Prop.  614. 

2  Y.  &  C.  0.  0.   542,   reversed  in  ^  i^^^n  y_  gi^j^g^  2  Y.  &  0.  Ex. 

D.  P.  suh  nom.   Wilde  v.  Gibson,  1  46. 
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Division        §  652.  It  wiU  be  desirable  to  discuss   these   points 
tation  of   Separately ;  and,  in  doing  so,  it  must  be  remembered 
ject.^'^       ^^^i  it  makes  a  material  diflPerence  whether  the  mis- 
representation in  question  is  alleged  by  way  of  defence 
to  an  action  for  specific  performance,  or  to  a  Common 
Law  action  on  the  contract,  or  as  the  ground   for  an 
action  of  deceit,^  or  for  the  rescission  of  the  contract ; 
for  somewhat   less   than  the   ingredients  requisite  for 
either  of   the   two  latter  proceedings  ^  will  suffice   to 
prevent  the  active  interference  of  the  Court  in  specific 
performance.     The  object  of  the  present  chapter  being 
to  consider  misrepresentations  in    relation    to    specific 
performance,   it   is,    of  course,    only    incidentally    and 
very  partially  discussed  in  any  other  relation. 
Misrepre-       s  653.  A  misrepresentation  may    or   may  not   be  a 

sentation  _  ■■•    _  •'  •' 

how  re-     fraud.      Where   it  is   false   to   the   knowledge   of  the 

lated  to  I  ....  I.         ^        -J,,,  .        ?  1    . 

fraud.  person  makmg  it,  it  is  a  fraud.  Where  its  falsity  was 
not  known,  it  may  have  been  carelessly  made,  or  even 
in  perfect  innocence  :  and  yet  the  fact  that  the  state- 
ment was  false  may  render  it  unconscionable  in  the 
person  who  made  the  statement  to  enforce  the  contract 
which  it  produced. 

i.  A  state-      §654.  (i.)  The   first   point   calls    for   little    remark. 

Sadeand  It    is    obvious    that,    to    Constitute    misrepresentation, 

untrue.  ^]^gj.g  ^^^^  ^^  ^^  Statement,  and  that  statement  must 
be  untrue. 

sutnce  ^  ^^^"  ^^^^   silence  is,   generally  speaking,    neither 

misrepresentation  nor  fraud  :  and,  as  will  be  shown  in 
the  next  chapter,^  it  is  quite  open  to  a  vendor  or  pur- 
chaser to  maintain  such  silence,  though  its  eff"ect  may 
be  that  the  other  party  acts  under  a  misapprehension. 

1  As  to  actions  of  deceit,  see  the  works  v.  Wickens,  L.  E.  4  Ch.  101, 
leading  case  of  Derry  v.  Peek,  14  ,eversing  the  decree  of  Malins  V  c! 
App.  Gas.  337;  58  L.  J.  Ch.  864 ;      .    p   n  t     .o.     ,.  , 

61  L.  T.  265 ;  38  W.  R.  33.  '     '  ^  ^l"  ^^^  '  Redgrave  v.  Hurd, 

2  Attwood  V.  Small,  6  01.  &  Pin.  ^°  ^^-  ^-  ^-  CoJ^sider  Arhwright  v. 
232,  395,  444 ;  Lovell  v.  Eichs,  2  Y.      Newhold,  17  Ch.  D.  301. 

&  0.  Ex.  46,  51 ;  Aheraman  Iron-  ^  See  infra,  §  705. 
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But  silence  may  amount  to  misrepresentation :  as 
where,  in  the  course  of  communications  about  a 
title,  the  solicitor  of  one  party  so  wrote  that  he 
assumed  certain  things ;  the  assumption  was  erroneous 
to  the  knowledge  of  the  solicitor  of  the  other  party, 
but  he  let  the  matter  pass  in  silence :  this  was  held  to 
be  a  misrepresentation/ 

§  656.  The  statement  must  be  untrue  :  and  in  deter-  when  a 
mining  this  question,  it  will  not  suffice  to  show  that  is  to  ^e"^ 
the  language  used  might  admit  of  a  meaning  which  tiue.™^ 
would  make  it  correct.^     It  must,  it  is  conceived,  be 
held  to  be  untrue  wherever  it  is  found  that  the  speaker 
intended  or  expected  the  hearer  to  accept  it  in  a  sense 
in  which  it  would  not  be  true. 

§657.  (ii.)  The  statement  which  is  relied  on  as  an.  The 
misrepresentation  must  have  been  made  by  a  party  to  it  by  a° 
the  contract  or  his  agent,  and  not  by  a  stranger.  "  If,"  ws  a^ent. 
said  Lord  Eomilly  M.R.  "a  third  person,  by  represent- 
ing to  A.  that  it  will  be  highly  for  his  benefit,  and  by 
false  representations  induces  him  to  enter  into  a  con- 
tract with  B.  but  B.  makes  no  false  representation, 
and  is  neither  party  nor  privy  to  any  such,  then  the 
contract  is  valid,  and  stands  good  in  this  Court.  But 
the  person  who,  by  false  representations,  induced  the 
other  to  enter  into  that  contract  is  liable,  in  an  action, 
to  make  good  to  the  person  he  has  misled  the  damage 
he  has  sustained  by  acting  on  the  misrepresentation 
made  to  him.  "^  Duranty^s  case  ^  and  Ex  parte  Worth  ^ 
bring  this  principle  into  clear  relief :  for  in  those  cases 
it  has  been  held  that  if  directors  as  agents  of  the  com- 
pany issue  a  false  report,  and  third  persons,  influenced 
by  this  report,  contract  with  the  company  for  shares, 
the  contract  may  be  avoided :    but   that   if  the   same 

1  Andrew  v.   AitJcen,    31    W.  E.  ■^  In  Duranty's  case,  26  Beav.  at 

425.  p.  270. 

2  Glarke  v.  Dickson,  6  C.  B.  N.  S. 

453;  cf.  Smith  v.  Chadvyich,  9  App.  *  ^^  Beav.  268. 

Cas.  187.  5  4  Drew.  529. 
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third  persons  contract  with  individual  shareholders  for 
shares,  the  contract  cannot  be  avoided. 
What  §  658.  It  is,  of  course,   enough  that  the  agent  was 

must  be    appointed  to  bring  about  the  contract  for  the  principal, 
and   that   he   made   the  misrepresentation.     It  is  not 
needful  that  he  should  have  been  appointed  the  agent 
to  make   the   misrepresentation.''     Thus,  in    the    cases 
in  which  contracts  have  been  rescinded    against  com- 
panies,  the   representations  have   been   made   by   the 
directors,   who,   of  course,  have  no    express    authority 
to  make  a  misrepresentation.^ 
iii.  The         §  659.  (iii.)  As  to  the  state  of  mind  of  the  person 
mind°of    making  the  statement  as  to  its  truth  or  falsehood  ;  it 
makmg''  ^^  ^^  ^®  observed,  that  though  there  can  be  no  fraud 
the  state-  without  the  knowledge  of  the  untruth  of  the  statement 

ment.  °        .  .  .  , 

yet  there  may  well  be  misrepresentation,  i.e.,  the  repre- 
sentation may  be  erroneous,  though  not  known  to  be  so. 
As  to  §  660.  We  are  not   here  concerned  with    an  action 

ledgTof     ^°   rescind   a   contract   or   an   action  for    deceit,    or    a 
of  foTsity   defence  to  an    action  for  damages    on    the  ground  of 
fraud   or    misrepresentation  :    we    are    concerned   with 
actions   for  specific   performance  :  in    such,    it    is    con- 
ceived   to    be    clear  that     a   false    statement,    though 
believed  to  be  true,  if  made  with  a  view  to  a  contract 
by   a   party  to    the   contract,   is   a   good    defence.     In 
Waiiy.      Wall  V.  Stubbs,^  VluToaev  V.C.  observed,  "that  whether 
Shibbs.     ^]jg  misrepresentation  be  wilful  or  not,  of  a  fact  latent 
or    patent,    such    misrepresentation    may  be     used   to 
resist    a    specific    performance,    unless     the    purchaser 
really  knew  how  the  fact  was." 
Higgins-v.      §  661.  This    point    was    particularly   considered    by 
Sameis.     j^^^^  Hatherley  (when  V.C.)  in  Mggins  v.  Samels,'  in 

1  Barwick  v.  English  Joint  Stock  Mining  Go.  v.  Smith,  L.  E..  4  H.  L. 
Sank,  L.  R.  2  Ex.  259  ;  Mullens  v.  64 ;  of.  Gibson's  case,  2  De  G.  &  J. 
Miller,  22  Ch.  D.  194  ;  British  275,  283  ;  and  Nicors  case,  3  De  G. 
Mutual   Co.  V.    Gharnwood  Forest  &  J.  387 ;  28  L.  J.  Ch.  257. 

Bail.  Go.,  18  Q.  B.  D.  714.  3  i  ji^d.  80. 

2  See,    e.g.,   Reese    Biver    Silver  *  2  J.  &  H.  460,  466. 
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which  case  the  defendant  resisted  specific  performance 
on  the  ground  of  misrepresentation  by  the  plaintiff, 
and  it  did  not  appear  that  the  plaintiff  knew  the 
falsity  of  the  statement  which  he  made.  His  Lord- 
ship concluded  that  it  was  not  necessary  to  prove  that 
the  representation  complained  of  was  made  with  a 
knowledge  that  it  was  false ;  and  in  so  concluding 
relied  on  Taylor  v.  Ashton^  and  Evans  v.  Edmonds.'^ 
The  latter  case  arose  on  a  covenant  in  a  separation 
deed,  to  which  fraud  was  pleaded,  and  Maule  J.  said, 
"  I  conceive  that  if  a  man,  having  no  knowledge  what- 
ever on  the  subject,  takes  upon  himself  to  represent  a 
certain  state  of  facts  to  exist,  he  does  so  at  his  peril  : 
and,  if  it  be  done  either  with  a  view  to  secure  some 
benefit  to  himself,  or  to  deceive  a  third  person,  he  is 
in  law  guilty  of  a  fraud,  for  he  takes  upon  himself  to 
warrant  his  own  belief  of  the  truth  of  that  which  he 
so  asserts."^  Indeed  executed  contracts  have  been 
rescinded  on  the  ground  of  their  having  been  induced 
by  false  statements  which  were  believed  to  be  true  by 
the  persons  making  them.* 

§  662.  Questions   of  considerable   nicety  have   been  ^iisrepre- 
raised  at  Common  Law  as  to  the  efiect  of  the  misrepre-  by  agent 
sentation  by  an  agent,  where  the  principal  is  innocent  mon°Law 
and  neither  authorized  nor  knew  of  the  misstatement.  ^°'^°'^^- 
It  has  been  discussed  whether  such  misrepresentations 
render  the  principal  liable  in  an  action  for  deceit.^     It 

'  11  M.  &  W.  401.  P-  938. 

2  13  0.  B.  777.  ^  Udell  v.  Athertdn,   7   H.  &   N. 

3  13   C.   B.  at  p.  786.     See   also  172 ;  Barwich  v.  English  Joint  Stock 
Ptek  V.  Gurney,  L.  E.  6  H.  L.  377.  Bank,  L.  R.  2   Ex.  259.     See   also 

*  jRawUns  v.  Wickham,  3  De  G.  Fuller  v.  Wilson,  3  Q.  B.  58,  and  in 

&  J.  304   (as   regards  the   deceased  Cam.  Soao.  as    Wilson  y.  Fuller,  3 

partner;;  HartY.  Swaine,  7  Ch.  D.  Q-  B.  68,  which  was  an  action  for 

42  (much  ohserved  upon  iu  Joliffe  deceit,    ultimately  decided    on    the 

V.  Baker,  11  Q.  B.  D.  255 ;  Palmer  ground  that  the  cause  of  the  injury 

V.  Johnson,  13  Q.  B.  D.  351).     Dis-  was    the    plaintiff's    own   misappre- 

tinguish  Brett  v.  dowser,  5  C.  P.  D.  hension ;  and  of.  per  Lord  Hatherley 

376;  and  of.  per  Lord   Selborne   in  in  BrownlieY.  Oamphell,  5  A'pp.  Gas. 

Broiunlie  v.  Campbell,  5  App.  Cas.  at  at  p.  941. 
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has  in  a  celebrated  case  been  held,  that  where  an  agent, 

without   designing  to   deceive,   made   a  representation 

which  was  false,  but  which  he  did  not  know  to  be  so, 

whilst  the  principal  had  the  knowledge  of  the  actual 

facts,  but  did  not  make  the   representation,  there  was 

no  evidence  to  support  a  plea  of  fraud  or  covin.^ 

Always  §  663.  But   as  an  innocent    misrepresentation  by  a 

specific     party  to  the  contract  is  a  bar  to  his  seeking  specific 

anoe!'^™    performance  of  it,  such  questions  do  not  seem  to  arise 

-in    actions    of    this    nature  :    for   it    seems    clear    that 

any    misrepresentation    of    an    agent    leading    up    to 

the    contract,  though    both   principal    and    agent   were 

innocent,    would    debar    the     principal    from     specific 

performance. 

In  Equity      §  664.  It   may   probably   be   laid   down   that  there 

a  man  .  .  i.t  .i  t 

maybe     are  many  cases  m  Equity  in  which    a  man  is    bound 

by  inad-    who  makcs  a  representation  which  is  not  true,  though 

misrepre-  without    knowledge    of    its     untruth,    and    this    even 

sentation.  though    the    mistake   be   innocent  :  for   a  man,  before 

making  a  representation,  ought  not  only  not  to  know 

it  to  be  untrue,  he  ought  to  know  that  it  is  true.^     So 

in  a  case  where  a  trustee  was  charged  by  the  Court  in 

respect   of  a   misrepresentation  made    to    a   purchaser, 

and  the  trustee  alleged  that  he  did  not  at  the  time 

'  Cornfoot  v.  Fow7ce,(i  M.  &  W.  would   be  quite  new  to   our  juris- 

358,  discussed  and  explained  in  The  prudence.     One  of  the  learned  judges 

National  Exchange  Go.  v.  Brew,  2  who  decided  the  case  of  Cornfoot  v. 

Macq.    103 ;    and    see    Bariuich  v.  Fowhe  explained  it  by  saying  that  it 

English  Joint  Stock  Bank,  L.  R.  2  was  only  decided  on  a  point  of  plead- 

Ex.  259.     In   S.  Pearson  &  Son  v.  ing,  and  another  by  saying  that  it 

Bublin    Corporation,  [1907]   A.   0.  was  attempted  to  add  a  term  to  a 

351,    Lord    Halsbury,    referring    to  written  contract  which  was  not  in  it. 

Cornfoot  V.  Fowhe,  said  (at  p.  357),  Whether     these    were     satisfactory 

"  If  it  was  supposed  to  decide  that  reasons  I  do  not  care  to  inquire.     It 

the  principals  and  agent  could  be  so  is  enough  to  say  that  the  case  is  not 

divided  in  responsibility  that — like  law  if  it  is  supposed  to  affirm  the 

the  schoolboy's  game  of  '  I  did  not  proposition  to  which  I  have  referred." 
take    it,   I  have  not   got    it' — the 

united    principal    and    agent  might  ^  j^insUe    v.   Medlycott,     9    Ves. 

commit    fraud    with    impunity,    it  13,  21. 
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recollect  the  fact  thus  misrepresented,  Grant  M.E. 
said  "  the  plaintiff  cannot  dive  into  the  secret  recesses 
of  his  (the  trustee's)  heart,  so  as  to  know  whether  he 
did  or  did  not  recollect  the  fact,  and  it  is  no  excuse  to 
say  that  he  did  not  recollect  it."  ^  In  like  manner,  it 
may  be  added  that  in  the  cases  of  agents  rendering 
themselves  personally  liable,  it  is  the  same  whether 
they  represent  what  they  know  to  be  false,  or  what 
they  do  not  know  to  be  true.^ 

§  665.  (iv.)  The   misrepresentation  must   have  been  iv.  The 
made  in  relation  to  the  contract  in  question,  and  with  athe^mis"- 
view  to  induce  the  other  party  to  enter  into  it ;  it  must  j^^^^^^®^" 
be  capable  of  being  described  as  dans  locum  contractui.^ 
Hence,    unless    under    very    special    circumstances,    it 
must  have  been  made  at  the  time  of  the  treaty,^  and 
not  have  relation  'to  some  collateral    matter,  or  other 
relation  or  dealing  between  the  parties.^ 

§  666.  This  point  was  much  discussed   in  a  Scotch,  ^a^tionai 

1       TT  o  -I  mi  Exchange 

case  m  the  House  of  Lords.  There,  a  tottermg  jomt-  Go.  v. 
stock  company  had  put  out  flourishing  annual  reports 
of  its  condition,  and  shortly  after  the  last  of  these 
reports,  and  with  a  view  to  prevent  its  shares  falling 
in  the  market  and  to  counteract  certain  unfavourable 
rumours,  the  company,  through  their  manager,  urged 
the  defenders  to  purchase  additional  shares  in  the 
concern,  and  assured  them  that  the  company  would 
advance  the  necessary  funds,  and  that  the  stock  should 

'  In  Burrowes  v.  Lock,  10  Ves.  Kemhle,  1  Sim.  122.  As  to  the 
476 ;  accordingly  Price  v.  Macaulay,  question  whether  a  representation 
2  De  G.  M.  &  G.  339 ;  and  see  per  by  an  insurance  company  in  a  pub- 
Lord  Selborne  in  Brownlie  v.  Gamp-  lished  prospectus  can  be  presumed 
hell,  5  A^jp.  Gas.  at  pp.  935,  936.  in  the  absence   of  specific  evidence 

2  Per  Alderson   B.   in    Sraout  v.  *°  ^^^^  ^^^'^  ^"^^  ^*'i^  °^  ^"^  i^'^''" 
llherii  10  M  &  W  10  *°'^®  effected  with  them,  see  Wheel- 
ton  V.  EarUisty,  8  El.  &  Bl.  232. 

3  See  per  Lord  Brougham  in  Att-  &  Harris  v.  Kemhle,  1  Sm.  Ill, 
wood  V.  Small,  6  01.  &  Fin.  at  i28,  overruled,  but  as  to  the  appli- 
p.  444;  per  Lord  AVensleydale  in  cation  and  not  as  to  the  principle, 
Smith  V.  Kay,  7  H.  L.  0.  at  p.  755.  5  bH.  N.  S.  730.     See  also  Datves 

*  Per  Leach   V.O.   in   Harris   v.      v.  Kin(/,  1  Stark.  75. 
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be  held  until  it  could  be  sold  at  a  profit,  without  the 
defenders  being  called  on  to  pay  any  money :  the 
shares  became  valueless,  and  the  company  sued  for 
the  money  advanced,  to  which  the  defenders  pleaded 
the  fraud  of  the  company  :  to  this  plea  it  was,  amongst 
other  things,  objected  that  the  loan  was  one  independent 
transaction,  and  the  purchase  another,  and  that  the 
alleged  misrepresentation  in  the  purchase  did  not  vitiate 
the  loan.  But  it  was  held  by  their  Lordships  that  the 
defence  was  good.  Lord  Cranworth  putting  it  on  the 
ground  that  the  transaction  did  not  constitute  a  loan 
in  the  ordinary  sense  of  the  word,  but  a  special  contract 
by  the  company  to  purchase  for  the  defenders,  to  be 
repaid  only  in  a  particular  manner ;  and  Lord  St. 
Leonards  holding  that  the  purchase  and  the  loan  were 
one  transaction,  though,  consisting  of  two  parts, — that 
if  there  had  been  no  loan  there  would  have  been  no 
purchase,  and  if  there  had  been  no  purchase  there 
would  have  been  no  loan.^ 
Purchaser  §  667.  On  the  Other  hand,  it  was  held  by  the  House 
onfait  of  q£  LQj,(^g  ^jj  ^  noteworthy  case  that  a  purchaser  of  shares 
not°M-^  in  the  market,  upon  the  faith  of  a  prospectus  which 
ceived      }ie   had   not   received    from  its  authors,  could  not  so 

from  its 

aubhors.    couuect  himsclf  with    them  as  to  render  them  liable 

Earlier     for  the  misrepresentation  contained  in  it.^     In  earlier 

afiected     cases  it  had  been  held,  that  a  report  published  by  the 

^irney.  ^'  directors  of  a  company  as  addressed  to  its  shareholders,- 

but  intended  to  come  and  coming  into  the  hands  of 

any  person  who  might  wish  to  purchase  shares,  was  a 

representation    made    by  the  directors    to  any  person 

'  TJie  National  Exchange  Co.  v.  liabilities    of    directors    and    others 

Drew,  2  Macq.  103.  for  statements  in   prospectuses,  the 

provisions  of  the   Companies  (Con- 

2  Peek  V.  Gurney,  L.  R.  6  H.  L.  solidation)  Act,  1908,  ss.  80,  81,  and 

377 ;  43  L.  J.  Ch.  19,  distinguished  84,   must   now  be  borne    in  mind. 

Andrews    v.    Mockford,    [1896]     1  See,  too,  Barry  v.  Groskey,  2  J.  &  H. 

Q.   B.   372 ;    65   L.   J.  Q.   B.  302 ;  1 ;  and  consider  Barrett's  case,  3  De 

73  L.  T.  728.     In    regard    to    the  G.  J.  &  S.  30. 
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who  might  obtain  the  report  and  on  the  faith  of  it  buy 
shares  ;  ^  and  that  false  representations  made  by  the 
directors  of  a  company  to  the  secretary  of  the  Stock 
Exchange  to  obtain  an  official  quotation  justified  a 
person  who,  knowing  the  rules  of  the  Exchange,  had 
bought  on  the  faith  of  the  quotation  so  obtained,  in 
suing  the  directors  in  damages  :  ^  but  in  Peek  v.  Guriiey  ^ 
Lord  Chelmsford,  while  not  doubting  the  propriety  of 
the  former  of  these  two  cases,  expressed  strong  dissent 
from  the  latter. 

It  need  hardly  be  said  that  if,  in  any  case  where  an 
action  for  deceit  would  lie,  the  result  of  the  misrepre- 
sentations had  been  a  contract  between  a  director  and 
one  of  the  public,  and  the  director  had  sued  the 
purchaser  in  specific  performance,  the  purchaser  would 
have  had  a  clear  defence. 

§  668.  Where  directors  as  agents  of  the  company  i^^icoVs 
prepared  false  reports  and  a  circular  addressed  to  the 
shareholders  and  customers  of  the  bank,  and  intended 
for  them,  and  one  of  the  directors  took  these  papers  to 
a  person  who  was  neither  a  shareholder  nor  a  customer, 
and  thereby  induced  him  to  become  a  shareholder,  it 
was  held  that  the  company  were  not  bound,  on  the  two 
grounds,  (1)  that  the  authority  was  given  to  the 
directors  as  a  body  and  not  to  each  one  individually, 
and  (2)  that  the  paper  was  prepared  for  one  purpose 
and  applied  by  an  individual  director  for  another.* 

§669.  (v.)   Another  circumstance  essential    to  mis- v.  The 
representation  as  a  defence  to  specific  performance  is,  on  the 
that  it  was  in  reliance  upon  the  statements  in  question  ^g^^ 
that  the  party  to  whom  they  were  made  entered  into 
the  contract.     In  Attwood  v.  Small,^  which  was  a  case 

1  Scott  V.  Dixon,    29   L.   J.   Ex.  3  L.  E.  6  H.  L.  at  pp.  397,  398. 
62,  n.  *  Nicol's  case,  3  De  G.  &  J.  387: 

2  Bedford  v.  Bagshaw,  4  H.  &  N.  28  L.   J.  Ch.  257.    Consider  Bar- 
538.     See  also  Clarice  v.  Dickson,  6  reit's  case,  3  De  G.  J.  &  S.  30. 

C.  B.  N.  S.  453.  «  6  CI.  &  Fin.  at  p.  447. 


V.  Hii/rd. 
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for  the  rescission  of  the  contract  (and  for  this  point  the 
plaintiff's  case  for  rescission  and  the  defendant's  case 
against  specific  performance  seem  alike),  Lord  Brougham, 
after  referring  to  the  earlier  cases,  said,  "Now,  my 
Lords,  what  inference  do  I  draw  from  these  cases  ?  It 
is  this,  that  general  fraudulent  conduct  signifies  nothing ; 
that  general  dishonesty  of  purpose  signifies  nothing  ; 
that  attempts  to  overreach  go  for  nothing ;  that  an 
intention  and  design  to  deceive  may  go  for  nothing, 
unless  all  this  dishonesty  of  purpose,  all  this  fraud, 
all  this  intention  and  design,  can  be  connected  with 
the  particular  transaction,  and  not  only  connected  with 
the  particular  transaction,  but  must  be  made  to  be  the 
very  ground  upon  which  this  transaction  took  place, 
and  must  have  given  rise  to  this  contract." 
Bedgrave  §  670.  In  Redgrave  v.  Hurd,^  this  question  was 
much  considered,  and  the  case  of  Atticood  v.  Small  was 
much  discussed.  In  Redgrave  v.  Hurd,  the  misrepre- 
sentation was  in  respect  of  a  solicitor's  practice,  and 
the  judge  who  tried  the  case  concluded  that  the  de- 
fendant did  not  rely  on  the  misrepresentations,  but 
bought  without  regard  to  them.  From  this  conclusion 
the  Court  of  Appeal  dissented,  and  in  the  course  of  his 
judgment^  Jessel  M.R.  said,  "If  it  {i.e.,  the  repre- 
sentation made)  is  a  material  representation  calculated 
to  induce  him  {i.e.,  the  party  resisting  performance)  to 
enter  into  the  contract,  it  is  an  inference  of  law  that 
he  was  induced  by  the  representation  to  enter  into  it." 
This  is  probably  an  erroneous  statement ;  but  the  law 
probably  justifies  this  view  that  if  the  representation 
be  of  a  kind  likely  to  be  influential  on  the  mind,  the 
Court  will  so  hold  it  on  very  slight  evidence,  unless 
the  contrary  be  satisfactorily  shown  by  evidence  or 
admission.  But  in  every  case  the  question  whether  or 
no  reliance  was  placed  upon  the  statement  made  is  a 
question  of  fact,  and  not  an  inference  of  law.^ 

'  20  Ch.  D.  1.  3  Per  Lord  Blackburn   in   Smith 

2  At  p.  21.  V.  Chadwich,  9  App.  Cas.  at  p.  196 ; 
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§  671.  It    is   not,    of    course,   necessary    that    the  The  state- 
statements  which  were  false  should  have  been  the  sole  the^gore" 
inducements   to   the   contract.     The   presence   of  true  ment°'' 
statements  will  not  remove  or  cancel  the  effect  of  false 
ones.^ 

§  672.  In  considering  whether  the  defendant  relied  vague- 
on  the  misrepresentation  of  the  plaintiff,  the  Court  the  repre- 
will  discriminate  between  such  representations  as  are  ti^^s. 
in  conscience  a  part  of  the  bargain,  whether  incor- 
porated into  the  legal  contract  or  not,  and  mere  vague 
commendations,  as  the  holding  out  of  mere  hopes  or 
expectations  which  ought  to  put  the  other  party  upon 
further  inquiry  ;  and  in  judging  of  this,  it  is  import- 
ant to  consider  whether  the  thing  stated  may  lie  in 
the  knowledge  of  the  party  making  the  representation 
or  whether  it  must  lie  beyond  his  knowledge.  Thus, 
for  instance,  with  regard  to  mines,  a  distinction  will 
be  drawn  between  a  specific  account  of  what  was  to 
be  seen  in  the  mine,  and  a  general  description  of  its 
prospects  and  capabilities,  which  from  the  very  nature 
of  the  property  must  be  problematical  and  doubtful.^ 
So,  again,  the  misrepresentations  relied  on  must  be 
statements  of  alleged  facts  and  not  mere  expressions 
of  opinion. 

§  673.  Accordingly,  where  an  advowson  was  sold  instances. 
by  auction,  and  the  particulars  stated  that  a  voidance 
of  the  preferment  was  likely  to  occur  soon,  but  made 
no  mention  of  the  present  incumbent,  and  the 
auctioneer  at  the  sale  stated  in  explanation  that  the 
living  would  be  void  on  the  death  of  a  person  aged 
eighty-two ;  and  in  fact  the  then  incumbent  was  only 

Smith  V.  Land,  &c.  Corporation,  28  thought  to  favour  the  view  of  JeBsel 

Ch.  D.  7,  especially  •per  Bowen  L.J.  M.R.  in  Redgrave  v.  Hurd. 

ib.   16,   criticizing   the  language   of  i  Olarhe  v.  Dickson,  6  0.  B.  N.  S. 

Jessel  M.R.  in  Redgrave  v.  Eurd,  20  453 ;  NicoVs  case,  3  De  Gr.  &  J.  387. 

Ch.   D.   1,   21.     Some    language    of  2  Jennings  v.  Broughton,  17  Beav. 

Lord   Halsbury  L.C.   in  Arnison  v.  234 ;    5   De   G.  M.   &  G.   126 ;    of. 

Smith,  41    Ch.  D.   369,   has    been  Jefferys  v.  Fairs,  4  Ch.  D.  448. 
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thirty-two  years  of  age  :  Grant  M.R.  held  the  repre- 
sentation made  by  the  particulars  so  vague  and  in- 
definite that  its  only  effect  ought  to  have  been  to  put 
the  defendant  upon  making  inquiries,  and  accordingly 
granted  specific  performance.^  And  so,  again,  the 
representation  that  land  was  uncommonly  rich  water- 
meadow,  whereas,  in  fact,  it  was  very  imperfectly 
watered,  was  held  not  to  be  a  bar  to  performance  :  ^ 
and  the  like  was  held  as  regards  a  statement  to  the 
eff'ect  that  the  land  in  course  of  time  might  be  covered 
with  warp  and  considerably  improved  at  a  moderate 
cost.^ 
JC^e°'^'^  §  674.  But  generally  speaking,  in  statements 
ments       made  by  the  vendor  as  to  property,  he  is  bound  to 

must  be  '  n  i  •        •  i    -.    i 

unambi-    make   them  tree   Irom    all    ambiguity,  and      the   pur- 

guous.       cJiaggj.  ig  jjqi  bound  to  take  upon  himself  the  peril  of 

Commen-  ascertaining  the  true  meaning  of  the  statement ;  "  *  and 

vendor-. '''  iQ  all  cascs  of  Commendation  by  the  vendor,  a  specific 

statement  as  to  the  character  of  the  thing  sold  is  to  be 

distinguished  from  general    laudation.     The  statement 

that  a  lime  which  would  be  produced  by  stone  to  be 

got   in    an   unopened   field  would   be    of   a    particular 

quality,  was    held   sufficiently   precise     to    furnish     a 

defence.^ 

other  §  675.  Besides   the  vagueness  of  the  representation 

Sfrounds 

for  con-  there  are  other  grounds  upon  which  the  Court  will 
tiiaTtifere  coucludc  that  it  was  not  relied  upon  by  the  party  to 
^lianoe.  "^^om  it  was  made  :  these  were  discussed  by  Lord 
ciapJiam  Langdale  M.R.  in  the  case  of  Clapham  v.  Shilito.^ 
His   Lordship    there   said :    "  Cases    have    frequently 

'  Trower  v.  Newcume,  3  Mer.  704.  v.  Cotter,  3   Jon.  &   L.  at   p.  507 ; 

2  Scott  V.   Sanson,    1    Sim.    13;  Wall  v.  SttiUs,   1   Mad.   80.     See, 
S.  C.  1  R.  &  My.  128.     See  also  on  too,  Moxey  v.  Bigwood,  4  De  G.  F. 
this  point,  Fenton  v.  Browne,  14  Ves.  &  J.  351 ;  Oahallero  v.  BenPy,  L.  R. 
144 ;  Brealy  v.   Collins,  You.  317  ;  9  Oh.  447. 
Brooke  y.  Roundthwaite,  5  Ha.  298.  '"  Eiggins  v.   Samels,  2   J.  &  H. 

3  Dimmock  v.   Eallett,   L.   R.   2  460.     See,  too,  Colby  v.  Gadsden,  34 
Ch.  21.  Beav.  416,  reversed  15  W.  R.  1185. 

*  Per  Lord  St.  Leonards  in  ilfartm  "  7  Beav.  146. 


V.  Shilito. 
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occurred  in  wHch  upon  entering  into  contracts  mis- 
representations made  by  one  party  have  not  been,  in 
any  degree,  relied  on  by  the  other  party.  If  the  party 
to  whom  the  representations  were  made  himself  re- 
sorted to  the  proper  means  of  verification,  before  he 
entered  into  the  contract,  it  may  appear  that  he  relied 
upon  the  result  of  his  own  investigation  and  inquiry, 
and  not  upon  the  representations  made  to  him  by  the 
other  party  :  or  if  the  means  of  investigation  and 
verification  be  at  hand,  and  the  attention  of  the  party 
receiving  the  representations  be  drawn  to  them,  the 
circumstances  of  the  case  may  be  such  as  to  make  it 
incumbent  on  a  Court  of  justice  to  impute  to  him  a 
knowledge  of  the  result,  which,  upon  due  inquiry,  he 
ought  to  have  obtained,  and  thus  the  notion  of  reliance 
on  the  representations  made  to  him  may  be  excluded. 
Again,  when  we  are  endeavouring  to  ascertain  what 
reliance  was  placed  on  representations,  we  must  con- 
sider them  with  reference  to  the  subject-matter  and 
the  relative  knowledge  of  the  parties.  If  the  subject 
is  capable  of  being  accurately  known,  and  one  party 
is,  or  is  supposed  to  be,  possessed  of  accurate  know- 
ledge, and  the  other  is  entirely,  ignorant,  and  a  contract 
is  entered  into  after  representations  made  by  the  party 
who  knows,  or  is  supposed  to  know,  without  any 
means  of  verification  being  resorted  to  by  the  other, 
it  may  well  enough  be  presumed  that  the  ignorant 
man  relied  on  the  statements  made  to  him  by  him 
who  was  supposed  to  be  better  informed :  but  if 
the  subject  is  in  its  nature  uncertain, — if  all  that  is 
known  about  it  is  matter  of  inference  from  something 
else,  and  if  the  parties  making  and  receiving  repre- 
sentations on  the  subject  have  equal  knowledge  and 
means  of  acquiring  knowledge,  and  equal  skill,  it  is 
not  easy  to  presume  that  representations  made  by  one 
would  have  much  or  any  influence  upon  the  other."  ^ 

'  7  Beav.  at  pp.  149, 150. 
P.  Z 
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Mere  pre-      §  676.  It  must  not  from  this  be  inferred  that  the 
means  of   mere  presence  of  the  means  of  detecting  the  misstate- 
Mgl."       ment  prevents  the  deceived  person  from  relying  on  it.^ 
If  a  statement  be  made  by  A.  to  B.  and  the  means  of 
verification  be  offered,  B.  may  rely  on  the  statement 
and   refuse   the   investigation :  but    if    he   accept   the 
investigation  and  find  or  might  have  found  the  state- 
ment false,  he  cannot  afterwards  allege  that  he  relied 
on  the  statement :  for  in  fact  he  did  not. 
Eesort  §  677.  He  who,  because   he  does  not   rely  on  what 

means^of  is  Stated  to  him,  resorts  to  other  means  of  knowledge 
ledge  cannot  afterwards  say  that  the  misrepresentation  was 
what  he  relied  on.  "  If,"  said  Lord  Holt  C.J.,  alluding 
to  the  circumstances  of  the  case  before  him,  "  the  vendor 
gives  in  his  particular  of  the  rents,  and  the  vendee  says 
he  will  trust  him  and  inquire  no  further,  but  rely 
upon  his  particular  ;  then,  if  the  particular  be  false, 
an  action  will  lie ;  but  if  the  vendee  will  go  and  in- 
quire further  what  the  rents  are,  there  it  seems 
unreasonable  he  should  have  any  action,  though  the 
particular  be  false,  because  he  did  not  rely  upon  the 
particular."^ 
Aitwood  §  678.  It  was  on  this  ground  that  the  House  of  Lords 
ultimately  decided  the  celebrated  case  of  Attwood  v. 
Small.^  The  British  Iron  Company  had  sent  a  deputa- 
tion of  their  directors  down  to  Mr.  Attwood's  works  for 
the  express  purpose  of  verifying  his  representations, 
and  they  expressed  their  satisfaction  with  the  proofs 
produced  :  by  this  line  of  conduct  they  precluded  them- 
selves from  being  able  to  rely  on  any  previous  misre- 
presentations :  for  if  a  purchaser  chooses  to  judge  for 
himself,     and    does    not    avail    himself    of     all    the 

'  Central  Railway  Co.of  Venezuela      273,  at  p.  279;  65  L.  J.  P.  C.  54; 
V.  Kisch,  L.  B.  2  H.  L.  99,  affirming       74  L  T  794 


V.  Small. 


S.  C.  3  De  G.  J.  &  S.  122 ;  Smith 
V.  Land,  &c.  Corporation,  28  Ch.  D. 
7 ;  per  Lord  Halsbury  L.C.  in 
Aaron's  Reefs  v.  Twiss,  [1896]  A.  C.  »  G  CI.  &  Fin.  232, 


^  Lysney  v.  SeTby,  2  Lord  Eayd. 
1118,  1120. 
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knowledge  and  means  of  knowledge  open  to  him,  he  will 
not  afterwards  be  allowed  to  say  that  he  was  deceived 
by  the  representations  of  the  vendor.  This  decision  was 
given  in  a  suit  for  rescission,  and  not  upon  a  defence  to 
a  specific  performance  ;  but  for  the  present  point  these 
seem  to  be  alike/  But  the  mere  fact  of  resorting  to 
some  means  of  knowledge  is  not  always  inconsistent 
with  reliance  upon  a  statement  made.^ 

§  679.  The  principle  is  further  illustrated  by  the  case  Jennings 
of  Jennings  v.  Broughton,^  where  the  plaintiff,  having  ioji. 
bought  shares  in  a  mine,  afterwards  sought  to  set  aside 
the  sale  on.  the  ground  of  misrepresentation  as  to  the 
state  of  the  mine  ;  but  he  having  visited  the  mine  him- 
self, and  the  alleged  misstatements  being  such  as  he 
was  competent  to  detect,  the  Court  held  that  his 
purchase  of  shares  had  not  been  made  in  reliance  on 
the  representations,  and  the  bill  was  dismissed  both  by 
Lord  Romilly  M.R.  and  the  Court  of  Appeal  in  Chan- 
cery. "  I  desire,"  said  Knight  Bruce  L.J.,  "  to  be 
understood  as  at  once  giving  my  opinion  against  the 
plaintiff  with  regard  to  every  '  object  of  sense '  which 
on  either  visit  to  the  mine  he  may,  as  an  educated  man 
of  ordinary  intelligence,  having  the  use  of  his  eyes,  his 
mind  on  the  alert  and  his  interest  awakened,  be  reason- 
ably taken  (whether  much  or  little  of  a  workman  or  a 
philosopher)  to  have  observed."  *  With  this  last-men- 
tioned case  may  advantageously  be  brought  into  com- 
parison the  case  of  Higgins  v.  Samels,^  where  the  Siggins  v. 
representation  was  as  to  the  character  of  the  lime  which 
could  be  made  from  the  stone  under  a  field,  and  where 
after  this  statement  the  defendant  and  two  friends  made 

1  Cf.     Aheraman     Ironworks     v.  ^  5  De  G.  M.  &  G.  126,  affirming 

Wichens,  L.  R.  4  Oil.  101,  reversing      S.  C.  17  Beav.  234. 
S.  0.  L.  R.  5  Eq.  485;  Farehroih^         *  5  De  G.  M.  &  G.  at  p.  131. 

See  also  Haywood  v.  Cope,  25  Beav. 


V.  Oihson,  1  De  G.  &  J.  602 
^  Redgrave  v.  Hurd,  20 
1,  19.  5  2  J.  &  H.  460, 


140 ;  and  Jefferys  v.  Fairs,  4  Cli.  D. 
^  Bedgrave  v.  Hurd,  20  Ch.  D.      443^ 
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a  cursory  inspection  of  the  field  in  company  with  the 
plaintiff,  and  it  did  not  appear  that  any  of  the  persons 
were  competent  to  judge  by  inspection  of  the  quality  of 
the  stone  for  the  purpose  of  lime  burning.  In  this  case 
Lord  Hatherley  (then  V.C.)  considered  that  the  inspec- 
tion did  not  preclude  the  defendant  from  relying  upon 
the  misrepresentation. 

Lowndes  §  680.  Where  a  purchaser  complained  of  a  represen- 
tation that  the  woods  sold  had  yielded  250/.  per  annum 
on  an  average  of  fifteen  years,  on  the  ground  that 
though  they  might  in  fact  have  done  so,  yet  that  they 
would  not  have  done  so  in  a  fair  course  of  husbaiidry, 
his  objection  was  held  to  be  displaced  by  proof  that  he 
had  been  put  in  possession  of  a  paper  from  which  he 
might  have  ascertained  that  the  woods  had  been  un- 
equally cut.^ 

other  §  681.  The  allegation  of  misrepresentation  may  also 

be  effectually  met  by  proof  that  the  party  alleging  it 


was  from  the  beginning  cognizant  of  all  the  matters 
complained  of,*  or  after  full  information  concerning 
them  continued  to  act  on  the  footing  of  the  contract, 
or  to  deal  with  the  property  comprised  in  it  as  if  held 
under  the  contract :  as,  for  instance,  where  a  lessee  of 
a  mine  after  knowledge  of  alleged  misrepresentation, 
continued  to  work  it.^ 
Misrepre-  §  682.  Whether  a  misrepresentation  not  of  fact,  but 
onaw.^""^  of  law,  would  afford  a  defence  to  an  action  for  specific 
performance  has  not,  it  is  believed,  been  decided.*  But 
for  the  purposes  of  holding  a  defendant  liable  to  make 
good  a  representation,  or  of  rescinding  a  contract,'  it  is 
certain  that  it  must  be  a  statement  not  of  law,  but  of 

1  Lowndes  v.  Lane,  2   Cox,  363.      650 ;  Hume  v.  Pocock,  L.  E.  1  Eq. 
See,   too,    OlarJce  v.   Mackintosh,  4      423  ■  1  Ch.  379. 


Giff.  134;  IIW.  R.  652. 

2  Cf.  Nene  Valley  Drainage  Com- 
missioners V.  Dunhley,  4  Ch.  D.  1,  4, 


^  Cf.   infra,  §   797   (mistakes    of 
law). 


where  misdescription  was  alleged.  ^  See  Wauton  v.  Coppard,  [1899] 

3   Vigers  V.  Pike,  8  CI.  &  Fin.  562,      1  Ch.  at  p.  97. 
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fact.*    No  one  is  at  liberty  to  say  that  he  does  not  know 
the  law. 

§  683.  Questions  of  title  are  mixed  questions  of  law  Misrepre- 
and  fact :  but  where  the  vendors  knew  of  a  fact  which  as  to  title. 
destroyed  their  title  to  a  material  part  of  the  property 
sold  (viz.,  the  fact  that  it  was  a  recent  encroachment 
from  a  common),  and  nevertheless  represented  that 
they  were  the  owners  in  fee  simple  or  had  free  power  to 
dispose  of  the  inheritance  of  the  whole  of  the  property 
sold,  and  the  abstract  they  delivered  did  not  disclose 
the  material  fact,  it  was  held  by  Grant  M.R.  and  Lord 
Eldon  that  a  bill  for  rescission  could  be  maintained. 
This  was  the  case  of  Edwards  v.  M'Leay} 

§  684.  But  it  must  not  thence  be  inferred  that  every  The  doo- 
representation  that  the  vendor   has  a  good  title  will  Edwards 
enable  the  purchaser  to  set  aside  an  executed  contract  ^ot'^f  ^""'' 
or  successfully  resist  specific  performance.^  universal 

-'  -'-•'-  apphoa- 

§  685.  The  authority  of  Edwards  v.  M'Leay  was  tion. 
followed  and  relied  on  by  Knight  Bruce  V.C.  iu  the 
celebrated  case  of  Gibson  v.  D'Este,*'  in  which  he  decided  Gibson  v. 
that  the  knowledge  in  the  vendor  or  her  agent  of  a 
right  of  way  over  the  property  sold  of  which  the  pur- 
chaser was  not  aware,  and  which  was  not  stated  to  him 
by  the  vendor  or  her  agent,  was  a  ground  for  the  rescis- 
sion of  the  contract.  This  decision  was,  however,  over- 
ruled by  the  House  of  Lords,  on  the  principle  that,  in 
order  to  set  aside  a  purchase  perfected  by  conveyance 
and  payment  of  the  purchase -money,  there  must  be 
proof  of  the  direct  personal  knowledge  and  concealment 
by  the  principal,  and  not  merely  by  an  agent,  and  that 

1  Beattie  v.  Lord  Ebury,  L.  E.  7      Oh.  D.  42,  47. 

Ch.  777,  affirmed  in  D.  P.,  L.  R.  7  i    i,  i,    ,    r 

TTT-./^r.r  rf    1       1    -D™!!  i/Woe  V.   VroKer,   1   riall   &   Jt5. 

H.  L.  102 ;  Leqge  v.  Oroker,  1  Ball      „  „     „  „       ,    -^     ^   ,    t^ 

423 ;  1  Ch.  379 ;  Brownlie  v.  Camp- 

2  Coop.    308;    2    Sw.    287;    St.      ^^^^^    ^    ^^^^    y^^_    925^    937_    ^f. 

Leon.     Law    of    Prop.     649.      See      BrettY.Clowser,^Q.7.Ti.'olQ. 

Turner  v.   West  Bromwich    Union, 

9   W.   E.  155 ;  Edrt  v.  Swaine,  7  *  2  Y.  &  C.  C.  C.  542. 
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such  proof  was  wanting  in  the  case.^     This  decision  has 
by  no  means  given  universal  satisfaction/  but  whether 
correct  or  not,  it  leaves  intact  the  doctrine  established 
in  Edwards  v.  M'Leay. 
Where  §686.  Where  a  misrepresentation  has  been  made  by 

patent,  the  vendor  with  regard  to  some  patent  defect  in  the 
thing  sold,  and  it  is  proved  that  the  purchaser  had 
seen  the  thing  sold,  so  that  this  defect  must  have  been 
known  to  him,  he  will  not  be  able  to  avail  himself  of 
the  defect  as  a  bar  to  specific  performance.  This  was 
decided  by  Grant  M.R.  in  the  case  of  Dyer  v.  Har- 
grave,^  where  a  farm  was  described  as  all  lying  within 
a  ring-fence,  whereas  it  did  not  in  fact  so  lie ;  but  it 
was  clearly  proved  that  the  defendant  had  lived  in 
the  neighbourhood  all  his  life,  had  seen  the  farm  before 
purchasing  it,  and  must  have  known  whether  it  did 
lie  in  a  ring-fence  or  not ;  and  on  these  facts  the 
Master  of  the  Rolls  decided  that  the  defendant  was 
clearly  excluded  from  insisting  upon  the  misrepresenta- 
tion as  a  defence.  This  principle  will  of  course  only 
apply  where  the  thing  in  respect  of  which  the  repre- 
sentation is  made  is  one  perfectly  visible  to  everybody.* 
Analogy         s  687.  The  decision  in  Dyer  v.  Harqrave  °  was  sup- 

with  war-         "^  J  J  r 

ranties.  ported  by  Grant  M.R.  ^  by  the  analogy  of  warranties 
at  Common  Law,  in  which,  however  general,  defects 
apparent  at  the  time  of  the  bargain  are  not  included, 
because  they  can  form  no  subject  of  deceit  or  fraud  ; 
so  that,  for  example,  a  person  who  buys  a  horse  know- 
ing it  to  be  blind  in  both  eyes,  cannot  sue  for  this 
defect  on  a  general  warranty  of  soundness.' 

The  evi-        §  688.  But  for   the  vendor  thus  to  countervail  the 

denoe  of 

'  s.n.  Wilde  v.  Gibson,  1  H.  L.  C.  ^  St.  Leon.  Law  of  Prop.  614. 

605.     See  Brownlie  v.   Campbell,  5  ^10  Ves.  505.     See  supra,  §  679. 

App.  Gas,  925,  937 ;  Seddon  v.  North  *  Orant    v.    Munt,    Coop.    173 ; 

Eastern  Salt  Co.  (executed  contract  infra,  §  868  et  seq. 

for  sale  of  chattel  or  chose  in  action),  »  j^  ^q  Ves.  at  p.  507. 

[1905]  1  Ch.  326 ;  and  consider  Brett  °  Bayhj  v.  Merrel,  Cro.  Jac.  679 ; 

V.  Cloioser,  5  0.  P.  D.  376,  388.  Margetson  v.  Wright,  7  Bing.  603. 
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effects  of  his  own  misrepresentation,  the  evidence  of  know- 
knowledge  in  the  other  party  must  be  conclusive  :  he  must  be 
"  must   show   very    clearly    that   the    purchaser    knew  °  ^^^' 
that  to  be  untrue  which  was   represented   to  him  as 
true ;  for  no  man  can  be  heard  to  say  that  he  is  to  be 
assumed  not  to  have  spoken  the  truth."  ^ 

§  689.  Such    being    the  proof  required,    it   is    very  other 
certain  that  the  mere  circumstance  of  other  means  of  ^now- 
knowledge  being  open  to  the  purchaser  will  not  have^p^g^j.^ 
this  effect,  even  though,  independently  of  any  state-  *J^^  p^"^-  , 

'  .  .  chaser  not 

ment,   the  party  relying  on  the  representation  would  enough. 
in  law  have   been   taken  to   have  had   notice  of  the 
contrary.     The  doctrine   of  notice  has  no   application  Doctrine 
where  there  has  been  a  representation  as  to  the  fact  of  ao^s"^"^ 
which  notice  would  be  implied :  ^  the  proof  must    go  ^PP^y- 
further,   and  clearly  show  the  purchaser  to  have  had 
communicated    to    his    mind   information    of   the    real 
state  of  facts.^ 

§  690.  Therefore,   where    a    distinct    representation  General 
has  been  made,   it  will   not   be   countervailed  by  any  incoiSs" 
general  statement  or  any  circumstances  from  which  an  *^e*j^s*'^ 
inference    inconsistent    with    the   representation  might  i^epresen- 

1  T     •         1  1  tation 

be  drawn,   even  though  m  the  absence  of  such  repre-  is  not 
sentation   they  might   be   sufficient   to   put  the  other  ^"°^^  ' 
party  on  inquiry.* 

§  691.  Nor  will  it  prevent  the  effect  of  a  misrepre-  Reoom- 
sentation  that  the  party  making  it  recommended  theuonto 
other  to  consult  his  friends  and  professional  advisers,  for  °*rty  to 
"  no  man  can  complain  that  another  has  too  implicitly  ^°"ad" 
relied  on  the  truth  of  what  he  has  himself  stated."  ^         ^^s'*''- 

'  Fer  Knight  Bruce  L.J.  in  Frice  Jones  v.  Rimmer,  14  Ch.  D.  at  p.  590. 

V.  Macaulay,  2  De  G.  M.  &.  G.  346 ;  3  p^ice  v.  Macaulay,  2  De  Ct.  M. 

Wilson  V.  Short,  6  Ha.   366,   378 ;  &  (j_  339_   gge  also  OiUon  v.  D'Este, 

Dyer  v.  Eargrave,    10    Ves.    505 ;  2  Y.  &  C.  0.  C.  542,  572. 

Leyland  v.  llUngworth,  2  De  G.  F.  ai,    ,   a -a     5rp   Q77 

&   J.  248;    aolhy  v.    Gadsden,   34  '  FiZson  v.  SAo.i,  6  Ha.  366,  3^7. 

Beav.  416,  reversed  15  W.  R.  1185.  °  Reynell  v.  Sprye,  1  De  G.  M.  & 

2  Drysdale  v.  Mace,  2  Sm.  &  Gif.      G.   660,   710 ;  Dohell  v.  Stevens,   3 
225,  230 ;    of.  per  Jessel    M.R.  m      B.  &  0.  623. 
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Misrepre-  §  692.  Thus  where  a  misrepresentation  is  made  by 
as  to  a  vendor  in  respect  of  a  lease,  of  the  covenants  in 
^®^^®"  which  the  purchaser  would  by  law  be  implied  to  have 
notice,  the  vendor  will  be  equally  bound  by  his  state- 
ment as  if  no  such  implication  arose.^ 
As  to  On  the  same  principle  it  was  decided  that  where   a 

ofbuUd^"^  vendor  represented  the  house  to  be  substantially  and 
™^"         well  built,  and  it  proved  to  be  the  contrary,  the  vendor 
was  not  entitled  to  specific  performance,   though  the 
defendant    might   of    course   have    inquired    into    its 
actual  state.^ 
As  to  §  693,  In   Harris  v.  Kemhle  ^  there  was  a  contract 

theatre"^  Consequent  upon  certain  misrepresentations  as  to  the 
profits  of  a  theatre :  Leach  V.C.  was  of  opinion  that 
these  representations  being  manifestly  founded  on 
accounts  which  were  equally  open  to  both  parties 
(they  being  joint  owners  of  the  theatre),  and  being 
justified  by  the  accounts,  did  not  avoid  the  contract ; 
but  his  decision  was  overruled  by  Lord  Lyndhurst, 
and  afterwards  by  the  House  of  Lords,  on  the  ground 
that  the  representations  were  made  with  a  view  to 
the  contract,  and  that  the  accounts  were  so  kept  as 
to  render  it  difficult  without  employing  an  accountant 
to  draw  any  certain  conclusion  from  them. 
Sale  with  §694.  The  circumstance  that  the  vendor  sold  "with 
all  faults,"  though  it  may  serve  to  put  the  purchaser 
on  his  guard,  will  not  enable  the  vendor  to  say  that 
the  purchaser  did  not  rely  on  any  representation  made, 
or  prevent  the  purchaser  from  avoiding  the  sale,  if 
that  representation  were  false.* 
Assign-  §  695.  The  principle  that,  in  order  to  render  a  mis- 
contract  representation  operative,  there  must  be  reliance  on  it 
by  mis-     by  the  party  who  uses  it  as  a  defence,  applies  to  the 

1   Van  V.  Gorpe,  3  My.  &  K.  269 ;  ^  (j^y.  ^_  Middleton,  2  Drew.  209. 

Flight  V.  Barton,  id.  282;  Pope  v.  3  1    Sim.   Ill,   particularly   120; 

Ga/rland,  4  Y.  &  C.  Ex.  394,  401.  S.  0.  5  Bli.  N.  S.  730. 

Dietinguisli    Paterson    v.    Long,    6  ^  Schneider  v.  Seath,  3  Cam.  506. 

Beav.  590.  See  also  infra,  §  876. 
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ease  of  the  assignment  of  a  contract  originally  affected  represen- 
by  such  a  circumstance  :  thus  it  seems  that  if  A. 
contract  with  B.,  and  in  so  doing  there  are  misrepre- 
sentations on  the  part  of  A.  which  would  prevent  his 
enforcing  the  contract  against  B.,  and  B.  assign  the 
contract  to  C,  on  whom  no  fraud  is  practised  and  who 
is  not  affected  by  the  original  misrepresentation,  in 
such  circumstances  the  contract  might  be  enforced 
against  C,  for  he  placed  no  reliance  on  the  misrepre- 
sentation made  to  B/ 

§  696.  From   the   same   principle   it   follows  that   if  state- 
A.  make  a  misrepresentation  to  the  agent  of  B.,  which  ^ent 
is  believed  by  the  agent  to  be  true  but  known  by  B.  p^^^^^^f 
to  be  false,  B.  cannot  avail  himself  of  this  as  a  defence  *°  ^^  ^^i^^- 
to  specific  performance.^ 

§  697.  (vi.)  It  is,  for  obvious  reasons,  necessary,  to  vi.  The 

.  .  1  •    1  -m  misrepre- 

constitute  a  misrepresentation  which  will  prevent  a  sentatiou 
specific  performance,  that  the  statement  in  question  ™^entiai. 
shall  be  so  material  to  the  contract  built  on  it  that,  if 
the  statement  be  false,  the  contract  becomes  one  which 
it  would  be  unconscionable  for  the  party  having  made 
the  statement  to  enforce.  In  other  words,  the  mis- 
representation must  be  shown  to  have  operated  to  the 
prejudice  of  the  defendant.^  Therefore,  where  A. 
induced  a  purchaser  to  think  that  he  was  contracting 
with  B.  through  his  (A.'s)  agency,  whereas  he  was,  in 
fact,  contracting  with  A.  himself,  but  there  was  nothing 
to  induce  the  belief  that  he  would  not  have  contracted 
on  the  same  terms  with  A.,  or  that  he  had  sustained 
any  loss  or  inconvenience  from  acting  under  the  mis- 
take, the  Court  enforced  performance  of  the  contract.* 
But  it  is  sufficient  if  the  misrepresentation  operate  to 
the  prejudice  of  the  defendant  to  a  very  small  extent.^ 

'  Smith  V.  OlarJce,   12  Yes.  477,  Ad.  114. 

484.  *  Fellowes   v.    Lord    Gwydyr,    1 

2  Nelson  v.  Stacker,  4  De  G.  &  J.  Sim.  63 ;  S.  C.  1  E.  &  My.  83  ;  cf. 
458.  Flint  v.  Woodin,  9  Ha.  618. 

3  See  PolUll  V.    Walter,  3  B.  &  ^  Cadman  v.  Horner,  18  Yes.  10. 
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"  A  man  may  with  impunity,"  said  North  J.,  in  Archer 
V.  Stone,"-  "  tell  a  lie  in  gross  in  the  course  of  negotia- 
tions for  a  contract.     But  he  cannot,  in  my  opinion, 
tell  a  lie  appurtenant.     That  is  to  say,  if  he  tells  a 
lie  relating  to  any  part  of  the  contract  or  its  subject- 
matter,  which  induces  another  person  to  contract   to 
deal  with  his  property  in  a  way  which  he  would  not  do 
if  he  knew  the  truth,  the  man  who  tells  the  lie  cannot 
enforce  the  contract." 
Misrepre-       §  698.  In  Nottingham  Patent  Brick    Co.  v.  Butler;' 
sentation  ^^^  ^^^^  ^^^  subject  to  covcnauts  preventing  its  use 
by°oon^     as  a  brick  field  in  favour  of  a  group  of  purchasers  from 
ditions.     g^jj  original  vendor.     The  conditions  of  sale  stated  that 
the  property  was  sold  subject  to  any  matter  or  thing 
affecting    the  same  whether   disclosed  at  the    time  of 
sale  or  not,  and  that  any  error  or  omission  in  the  par- 
ticulars should  not  annul  the  sale  or  entitle  the  pur- 
chaser  to    compensation.     The    contract   was   brought 
about  by  a  representation  in   substance  that  the  land 
could  be  used  for  brickmaking.     It  was  held  that  the 
purchaser  could  rescind  and  recover  his  deposit,   not- 
withstanding the  conditions  of  sale. 
Cases  Gou-      §  699.  The  effect  of  misrepresentation  on  the  contract 
under  the  and  the  rights  of  the  parties  under  it  is  further  con- 
Fraud^     sidered  in  connection  with  cases  of  fraud  in  the  next 
chapter. 

§  700.  The  right  to  rescind  on  the  ground  of  mis- 
representation is  adverted  to  in  the  chapter  on  Eescission 
of  the  Contract.^ 

The  distinction  of  the  casuists  be-  oontigerit,  quae  simul  cum  substantia 

tween  error  antecedens  and  concomi-  rei  non  ingreditur  objeotum  substan- 

tans  was  the  same  as  that  referred  tiale  contractus,  hie  validus  omnino 

to  in  this  section.     Error  "  dividitur  persistet.''     Mariani  Examen,  §  279. 

in  antecedentem  qui  dat  causam  con-  ^  78  L.  T.  at  p.  35. 

tractui,  ita  ut,  eo  absente,  contractus  ^  3^5  q_  -g    j)_  26I ;  16  Q.  B.  D. 

non  fieret,  et  in  concomitantem,  seu  778.     See  also  Heywood  v.  Malla- 

incidentem,  quo  etiam  absente  adhuc  lieu,  25  Oh.  D.  357. 

contractus  iniretur.   ...   Si   error  ^  infra,    Part    III.    chap.    xxiv. 

circa  solam  qualitatem  aocidentalem  §  1059. 


CANADIAN  NOTES. 

Misrcprese)it(ition — Degree  of  Latitude  Allowed. 

Although  a  vendor  is  allowed  great  latitude  in  the 
statements  or  exaggerations  he  may  make  as  to  the  gen- 
eral qualities  and  capabilities  of  land  he  is  about  to  offer 
for  sale,  still  he  will  not  be  permitted  to  make  direct 
mis-statements  and  misrepresentations  as  to  matters  of 
fact  which  would  naturally  have  the  effect  of  inducing 
parties  resident  at  a  distance  to  bid  for  the  property. 
Therefore,  where  an  advertisement  of  jDroperty  about  to 
be  sold  described  it  as  being  a  farm  of  81;J  acres,  twenty 
acres  cleared  and  fenced,  on  the  faith  of  which  the  plain- 
tiff purchased,  when  in  fact  there  was  not  any  clearing 
or  fencing  made  upon  the  premises,  the  Court,  Blake, 
V.-C,  in  pronouncing  a  decree  for  specific  performance 
at  the  instance  of  the  purchaser^,  directed  a  reference  to 
the  Master  to  make  an  allowance  in  respect  of  the  mat- 
ters misrepresented  and  ordered  the  vendor  to  pay  the 
costs  of  the  suit.  Stammers  v.  O'Donnougli,  28  Grant's 
Ch.  307. 

Orer-praise  not  Fatal  to  Contract. 

An  agreement  was  made  between  two  parties  for  the 
exchange  of  their  respective  lots,  one  claiming  that  his 
lot  was  worth  |900  and  the  other  that  his  lot  was  worth 
1800.  They  ultimately  agreed  to  exchange,  the  latter 
paying  |100  in  money  for  the  difference  in  the  assumed 
value.  Neither  had  any  knowledge  of  the  other's  lot,  but 
the  truth  was  that  the  plaintiff's  was  Avorth  only  |400. 
It  was  held  that  the  doctrine  of  careut  emptor  applied 
and  that  the  plaintiff  was  entitled  to  enforce  the  contract, 
on  the  ground  that  inadequacy  of  price  or  consideration 
alone  was  not  a  sufficient  ground  for  escaping  from  a  con- 
tract. "It  was  said  that  there  was  misrepresentation  of 
value  as  well  as  the  inadequacy  of  consideration.  The 
misrepresentation,  however,  Avas  not  of  a  sort  which  re- 
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lieves  a  party.  Every  misrepresentation  is  wrong,  and 
inexcuseable  in  point  of  morals,  but  if  a  party  enters 
into  a  contract  for  tlie  purchase  of  property  it  has  been 
thought  best  that  he  should  be  made  to  abide  by  the  con- 
tract though  the  opposite  party  may,  in  the  negotiations, 
have  over-praised  or  over- valued  his  property."  McBae 
V.  Froom,  17  Grant's  Ch.  357. 

Representations  as  to  Obvious  Matters-^— Caveat  Emptor. 

By  the  advertisement  of  an  intended  sale  of  land  in 
lots,  it  was  stated  that  the  soil  was  well  adapted  for 
gardening  purposes  and  a  considerable  portion  of  the 
property  was  covered  with  a  fine  growth  of  pine  and  oaks 
which  would  yield  a  large  quantity  of  cordwood,  the  re- 
mainder being  covered  with  an  ornamental  second 
growth  of  evergreen  and  various  other  kinds  of  trees.  A 
purchaser  at  the  sale,  which  took  place  upon  the  pro- 
perty set  up  as  a  defence  to  a  suit  for  specific  performance 
that  the  soil  was  not  such  as  was  represented  and  was  un- 
fit for  gardening  purposes  and  that  the  trees  upon  the 
property  were  not  such  as  set  forth  in  the  advertisement. 
It  was  held  that  these  representations,  having  been  made 
in  respect  of  matters  which  were  objects  of  sense,  and 
as  to  which  an  intending  purchaser  ought  in  prudence 
to  have  examined  for  hi-mself,  formed  no  ground  for  re- 
lieving the  purchaser  upon  the  contract  and  the  specific 
performance  was  decreed.  Crooks  v.  Davis,  6  Grant's 
Ch.  317. 

Caveat  Emptor  Applied  Noticithstandiiig 
Misrepresentation. 

In  Hannah  v.  Graham,  17  Man.  532,  defendant  re- 
sisted the  plaintiff's  claim  for  specific  performance  of 
a  contract  for  the  sale  of  a  farm  of  his,  alleging  that 
he  had  wholly  relied  on  the  plaintiff's  representations 
that  the  farm  consisted  of  a  black  sandy  loam,  eighteen 
or  twenty  inches  deep,  with  clay  bottom,  free  from  white 
sand,  worth  fifteen  dollars  per  acre  and  that  these  re- 
presentations were  all  untrue.  The  defendant  had  not 
inspected  the  land  before  purchasing,  but  had  consulted 
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parties  other  than  the  plaintiff  as  to  the  quality,  loca- 
tion and  value  of  the  property.  The  trial  Judge's  find- 
ings of  fact,  both  as  to  the  representations  and  as  to 
their  falsity,  were  adverse  to  the  defendant.  The  Court, 
while  expressing  doubt  as  to  whether  they  would  have 
decided  the  same  way,  held  that  the  finding  of  the  trial 
Judge  could  not  properly  be  reversed.  The  trial  Judge 
had  held  that,  apart  altogether  from  the  conflict  of  testi- 
mony, the  plaintiff  could  not  succeed  in  having  the  con- 
tract rescinded  on  the  ground  set  up,  as  public  policy 
required  that  persons  should  be  expected  to  exercise 
ordinary  prudence  in  their  business  dealings,  instead 
of  calling  on  the  Courts  to  relieve  them  of  the  conse- 
quences of  their  own  inattention  and  negligence. 

Phippen  J.A.  dissented  following  Redgrave  v.  Hurd, 
20  CD.  1,  and  Smith  v.  Land  Corporation,  28  CD.  7, 
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CHAPTER  XIV. 

FRAUD. 

§  701.  Fraud  ^   of    course    includes    not    only   mis-  Fraud. 
representation   when    fraudulent,    which    has    already 
been  considered,  but  also  all  other  unconscionable  and 
deceptive  dealing  of  either  party  to  any  contract. 

§  702.  Fraud   comes    before    the    Court    in    several  it  comes 

,      .  T    n  ,  ,  •  r         T  before  the 

relations: — as  a  defence  to  an  action  lor  damages  on  court  in 
the  contract ;  as  the  ground  for  an  action  for  deceit ;  re^ati^ns. 
-as  a  ground  for  setting  aside  an  executory  or  even  an 
executed  contract ;  as  forming  an  exception  to  the 
Statute  of  Frauds  (in  which  relation  it  has  been  con- 
sidered in  the  chapter  ^  on  that  statute) ;  and  lastly,  as 
a  defence  to  an  action  for  specific  performance.  With 
the  last  only  we  are  now  directly  concerned. 

§  703.  Fraud  may  arise  either  in  the  obtaining  of  Fraud  m 
the  contract,  or  in  the  course  of  its  performance.  oontractr 

Fraud  in  the  obtaining  of  the  contract  has  long  been 
held  a  ground  for  the  cancellation  of  the  contract ; 
and  d,  fortiori  it  presents  to  the  party  defrauded  a 
complete  defence  to  an  action  for  specific  performance, 

§  704.  Whether  fraud  in  the  course  of  its  perform-  Fraud  in 

ance   is   in   all   cases   a    ground   for   the   rescission  of  E^g  con- 
tract. 

1  "  Fraud  is  infinite  in  variety ;  of  the  Court."   Per  Lord  Macnaghten 

sometimes  it  is  audacious  and  un-  in    Reddaway    v.    Banham,  [1896] 

blushing;  sometimes  it  pays  a  sort  A.  0.  at  p.  221.      "Fraud  vitiates 

of  homage  to  virtue,  and  then  it  is  every  contract  and  every  clause  in 

modest   and  retiring  ;   it   would  be  it."     Per  Lord  James  of  Hereford  in 

honesty  itself  if  it  could  only  afford  8.  Pearson  &   Son  v.    Dublin    Gor- 

it.     But  fraud  is  fraud  all  the  same,  poration,  [1907]  A.  0.  at  p.  362. 
and  it  is  the  fraud,  not  the  manner 

of  it,  which  calls  for  the  interposition  ^  p^i-t  HL  chap.  xi.  §  567  et  seq. 
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a  contract  is  a  point  which  cannot  be  considered  as 
finally  settled :  it  certainly  appears  to  be  so  in  all  cases 
in  which  rescission  is  the  only  adequate  remedy.'  It 
is  conceived  that  in  no  case  could  a  party  guilty  of 
fraud  in  the  performance  of  a  contract  ask  the  Court 
to  interfere  for  the  purpose  of  enforcing  its  further 
performance.  Thus  if  A.  were  to  contract  with  B.  for 
the  sale  of  an  estate  at  such  a  price  as  C.  should  fix 
and  then  were  to  bribe  C.  to  fix  a  very  high  price,  A. 
could  never,  it  is  submitted,  bring-  an  action  against  B. 
for  the  performance  of  the  contract  either  at  a  price  to 
be  fixed  by  C.  or  by  any  third  person, 
Suppres-  §  705.  In  the  chapter  on  Misrepresentation  it  has 
fact"  ^  been  seen,  that  the  suggestion  of  what  is  false  is  a 
ground  for  refusing  specific  performance,  and  also  in 
certain  cases  for  rescinding  contracts  :  the  same  results 
flow  from  the  non- disclosure  of  a  fact  which  is  material, 
and  which  it  is  the  duty  of  one  party  to  the  contract 
to  disclose  to  the  otLer,^  or  from  the  active  suppression 
and  concealment  of  a  fact  which  is  material,  and  which 
the  other  party  would  have  come  to  know,  but  for 
such  suppression  and  concealment. 
Silence.  But  mere  silence  as  regards  a  material  fact  which 
the  one  party  is  not  under  an  obligation  to  disclose  to 

'  Panama  and  South  Pacific  Tele-  probably  be    adopted    by  our    law, 

graph  Co.  v.  Indiarubber,  Guttaper-  "  non    ergo    generaliter    sequendum 

cha  and  Telegraph  Works  Co.,  L.  E.  illud  ejusdem  Ciceronis,  celare  ease, 

10  Ch.  515.  cum    tu    quod     scias    id     ignorare 

^  The  question  as  to  what  facts  emolumenti  tui  causS,  velis  eos  quo- 

which  might  influence  the  mind  of  rum  intersit  scire:  sed  turn  demum 

one  party  it  is  the  duty  of  the  other,  id   locum  habet,  cum  de  iis  agitur 

if  knowing   of  them,  to   communi-  quse  rem  subjectam  per  se  contin- 

cate,  is  one  of  great  difficulty.     It  gunt."      De    Jur.    Belli    ac    Pacis, 

is   discussed    by   Cicero  in   a  well-  lib.  ii.  c.  12,  s.  9.     See  also  Pothier, 

known    passage    (De  OfBo.   lib.   iii.  Tr.  du   Contrat  de  Vente,  Part   II. 

c.  12  et  seq.) ;  culpable  concealment  chap.    2.      Consider    Blenkhorn    v. 

being  in  his  opinion  "  cum  quod  tu  Penrose,  29  W.  E.  237 ;  lonides  y. 

scias    id    ignorare    emolumenti    tui  Pender,  L.  E.  9  Q.  B.  531.     It  is  the 

causa  velis   eos   quorum  intersit  id  duty  of  a  vendor  to  disclose  restric- 

scire."     c.   13.     The  limitation  put  tion  covenants,  Hone  v.  Oahstatter, 

by  Grotius  on  this  principle  would  53  Sol.  Jo.  286. 
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the  other  cannot  be  a  ground  for  rescission  or  a  defence 
to  specific  performance.^  "  Silence  is  innocent  and 
safe  where  there  is  no  duty  to  speak."  ^ 

It  becomes  then  most  material  to  consider  what 
facts  either  party  to  a  contract  is  bound  to  disclose  to 
the  other. 

§  706.  The  obligation  to  disclose   arises   in  various  obiiga- 

q  tion  to 

ways."  disclose. 

(i.)  Where  the  parties  to  a  contract  stand  in  some  i.  Where 
pre-existing  relationship  to  one  another  of  a  fiduciary  relation^ 
character  (as,  for  example,  the  relation   of  agent  and  ^  '^" 
principal  * ),  they  can  only  deal  after  the  most  full  dis- 
closure.    The  relations  of  trustee  and  cestui  que  trust,^ 
solicitor  and  client,  partner  and  partner,  are  all  well 
known  to   be  of  a  fiduciary  kind.     The  cases  arising 
out  of  such  relationships  show  that  when  there  is  a 
non-disclosure  of  that  which  it  is  the  plaintifi"'s  duty 
to  disclose,  no  specific  performance  can  be  granted. 

§  707.   (ii.)  Sometimes  the  obligation  to  disclose  may  u.  where 
even  arise  from  an  antecedent  wrong  done  by  the  one  dent"^ 
party  to    the   other.     "If,"   said    Lord   Hatherley,   "  a  Ze.° 
man  knows  that  he  has  committed  a  trespass  of  a  very 
serious   character  upon    his  neighbour's    property,  and 
finding    it    convenient    to    screen    himself    from    the 

'  See,    for    instanoe,     Turner    v.  ^  pg,.  l„j.^  Maonaghten  in  Ohad- 

Green,  [1895]  2  Cli.  at  p.  208,  in  wick  v.  Manning,  [1896]   A.  C.  at 

whicli   case  it   was    held    that   the  p.  238. 

plaintiff's   solicitor  was   not    bound  ^  gge  Bavies  v.  London  and  Pro- 

to    disclose,   at    an    interview  with  vincial    Marine    Insurance    Co.,    8 

the  defendant  to  arrange  an  agree-  Ch.  D.  469,  474. 
ment    for    the    compromise    of    an  *  See  Imperial  Mercantile  Credit 

action,    some    material    information  Association   v.    Coleman,    L.    R.    6 

which  the  solicitor  had  received  in  H.  L.  189 ;  Dunne  v.  English,  L.  R. 

a     telegram ;     also     Greenhalgh    v.  18  Eq.  524. 

Brindley,   [1901]    2    Gh.   324;    Be  ^  Probably  in  the  case  of  a  tenant 

Ward  and  Jordan's  Contract,  [1902]  for  life  purchasing  from  his  trustees 

1  I.  R.  72 ;  and  Percival  v.  Wright,  there  is  a   relationship   imposing   a 

[1902]   2   Ch.   421;    51  W.  R.   31.  similar    obligation.     See  per  James 

Distinguish  Carlish  v.  Salt,  [1906]  L.J.  in  Dicconson  v.  Talbot,  L.  R.  6 

1  Ch.  335,  340;  75  L.  J.  Ch.  175.  Ch.  at  p.  37. 
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consequences,  makes  a  proposal  for  the  purchase  of  that 
property,  he  certainly  ought  to  communicate  to  the 
person  with  whom  he  is  dealing  the  exact  state  of  the 
circumstances  of  the  case : "  ^  and  on  that  ground  and 
under  those  circumstances  specific  performance  was 
refused. 
iii.  From  §  708.  (iii.)  Sometimes  the  obligation  to  disclose 
of  con-  arises  from  the  character  of  the  contract  itself.  For 
there  are  certain  contracts  which  are  said  to  be  uber- 
rimse  fidei :  i.e. ,  they  are  contracts  which  from  their 
nature  demand  a  full  disclosure  of  all  material  facts 
by  the  one  contracting  party  to  the  other :  such  are 
contracts  for  marine  insurance,  and  contracts  for  the 
formation  of  a  partnership.  In  these  cases  silence 
may  be  fraud.^  So  again,  in  the  case  of  the  contract 
between  a  company  and  a  person ,  taking  shares,  the 
Courts  have  held  that  there  is  an  obligation  to  disclose 
material  circumstances.^ 
Latent  In  the  ease  of  a  contract  for  the  sale  of  a  chattel 

having  a  latent  defect,  there   exists  an   obligation  to 
disclose  that  defect.* 
iv.  From       §  709.   (iv.)  Sometimes    the    obligation    to    disclose 
negotia-    ariscs  from  the  course  of  the  negotiation  itself. 

It  is  evident  that  the  making  of  one  statement 
during  a  negotiation  may  create  an  obligation  to  make 
another :  so,  if  in  the  course  of  a  negotiation  A.  make 
a  statement  to  B.  which  is  false  in  fact  and  which 
A.  subsequently  discovers  to  be  false,  he  is  under  an 
obligation  to  state  that  discovery ;  or  if  A.  make  a 
statement  to  B.  which  at  the  time  is  true  but  in  the 
course  of  the  negotiations  becomes  false,  A.  becomes 

'  Phillips  V.  Homfray,   L.   E.   6  Railway  Go.  of  Venezuela  v.  Kisch, 

Ch.  770,  779.  L.    R.   2   H.   L.   99;    Hend&rson  v. 

2  See  per  Lord  Blackburn  in  Lacon,  L.  R.  5  Bq.  249.  Consider 
Brownlie  v.  Campbell,  5  App.  Cas.  Arkwright  v.  Newbold,  16  Ch.  D. 
at  p.  954.  301. 

3  New  Brunswick,  &c.  Co.  v.  Mug-  ■>  Horsfall  v.  Thomas,  1  Hurl.  & 
geridge,  1  Dr.  &  Sm.  363 ;   Central  Colt.  90. 


tion. 
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under   an   obligation    to   state    that    change    of    fact 
toB/ 

"  When,"  said  Lord  Blackburn,  addressing  the  House  Lord 
of  Lords,  "  a  statement  or  representation  has  been  bum 
made  in  the  hond  fide  belief  that  it  is  true,  and  the  1^°*'^'^  • 
party  who  has  made  it  afterwards  comes  to  find  out 
that  it  is  untrue,  and  discovers  what  he  should  have 
said,  he  can  no  longer  honestly  keep  up  thftt  silence 
on  the  subject  after  that  has  come  to  his  knowledge, 
thereby  allowing  the  other  party  to  go  on,  and  still 
worse  inducing  him  to  go  on,  upon  a  statement  which 
was  honestly  made  at  the  time  when  it  was  made,  but 
which  he  has  not  now  retracted  when  he  has  become 
aware  that  it  can  be  no  longer  honestly  persevered 
in.  That  would  be  fraud  too,  I  should  say,  as  at 
present  advised.  And  I  go  on  further  still  to  say, 
what  is  perhaps  not  quite  so  clear,  but  certainly  it 
is  my  opinion,  where  there  is  a  duty  or  obligation  to 
speak,  and  a  man  in  breach  of  that  duty  or  obligation 
holds  his  tongue  and  does  not  speak,  and  does  not 
say  the  thing  he  was  bound  to  say,  if  that  was  done 
with  the  intention  of  inducing  the  other  party  to  act 
upon  the  belief  that  the  reason  why  he  did  not  speak 
was  because  he  had  nothing  to  say,  I  should  be  inclined 
myself  to  hold  that  that  was  fraud  also."  ^ 

§  710.  Again,  entire  silence  can  hardly  deceive  :  but  imperfect 
an  imperfect  statement  may  be  a  perfect  untruth.  For 
instance,  if  the  owners  of  a  business,  desiring  to  sell  it 
to  a  company,  put  out  a  prospectus  containing  various 
statements,  each  in  itself  correct,  but  keep  silence  on 
a  material  fact,  it  would  seem  well  worthy  of  conside- 
ration whether  these  persons  who  were  under  no  ante- 
cedent obligation  to  make  any  statement  have  not,  by 
saying  something,  assumed  an  obligation    to  tell  not 

'  Reyndl  v.  Sprye,  1  De  G.  M.  &  ,  j^  Brownlie  v.  Camphell,  5  App. 

G.  660,    703;    Traill  v.  Baring,   4 
De  G.  J.  &  S.  318,  329.  ^^^-  ^^  P"  ^^*^- 


state- 
ment. 
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only  tlie  truth  but  the  whole  truth/  So  where  a  pro- 
posed creditor  describes  a  transaction  to  the  proposed 
sureties,  the  description  may  be  evidence  of  a  repre- 
sentation that  there  is  nothing  in  the  transaction  that 
might  not  naturally  be  expected  to  take  place  between 
the  parties  to  the  transaction  described/ 
V.  From        S  711.  (y\  Further,  it  must,  to  prevent  confusion,  be 

obligation     ,  ^  ,    \     '^       ,  '         ,  ,.         .      ^  ,.     ,  ' .   , 

subse-       observed  'that  there  are  obligations  to  disclosure  wnich 
the°on°    arise    from   the   contract   itself:  as,    for    example,  the 
tract.        obligation  on  a  vendor  of  real  estate  honestly  to  dis- 
close his  title.     This  is  a  duty  arising  out  of  and  sub- 
sequent to  the  contract,  and  the  non-performance  of  this 
duty    cannot   constitute   fraud   dans   locum   contractui. 
With  these  we  are  not  at  present  concerned. 
vi.  statu-      §  712.  (vi.)  Lastly,  an  obligation  to  disclosure  may 
gation.      arise  from  statute.     Thus,  by  the  38  th  section  of  the 
Companies    Act,    1867;   it   was    provided    that   every 
prospectus  of  a  company,   and    every  notice    inviting 
persons  to  subscribe  for  shares  in  any  joint-stock  com- 
pany, should  specify  the  dates   and  the  names  of  the 
parties  to  any  contract  entered  into  by  the  company, 
or  the  promoters,  directors,  or  trustees  thereof,  before 
the  issue  of  such  prospectus  or  notice.     That  section 
has  been  repealed^;  but  the  81st  section  of  the  Com- 
panies (Consolidation)  Act,   1908,  provides  that  every 
prospectus  issued  by  or  on  behalf  of  a  company,  or  by 
or  on  behalf  of  any  person  who  is  or  has  been  engaged 

1  Consider  Peek  v.  Q-urney,  L.  E.  s.  33,  wMoh.  Act  was  in  its  turn  re- 
6  H.  L.  377;  also  the  provisions  of  pealed  by  the  Companies  (Consolida- 
tbe  Companies  (Consolidation)  Act,  tion)  Act,  1908,  s.  286,  sub-ss.  (1) 
1908,  ss.  80,  81,  and  84.  See,  too,  and  (2).  Butarigbt  of  action  acquired 
Greenwood  Y.  Leather  Shod  Wheel  Co.,  or  accrued  under  the  repealed  section 
[1900]A.0. 421,434;  69L.  J.Ch.l31,  of  the  Act  of  1867  may  be  enforced 
approving  Drincqbier  v.  Wood,  [1899]  notwithstanding  the  repeal.  See, 
1  Ch.  393 ;  68  L.  J.  Ch.  181.  e.g.,    Cachett  v.   Keswick,   [1902]   2 

,„  „   ^   „  „    ,„„       Ch.  456;  Broome  v.  Speak,   [1903] 

2  Lee  V.  Jones,  17  C.  B.  N.  S.  482,      ,   r,,        "     ano      ta       a  c7 
^                     '                                '      1  Cn.  586,602;  affirmed  s.n.  Shep- 

heard  v.  Broome,  [1904]  A.  C.  342, 


503, 


3  Sc.  by  the  Companies  Act,  1900,      346. 
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or  interested  in  the  formation  of  the  company,  must 
state  (inter  alia)  "the  dates  of  and  parties  to  every 
material  contract,  and  a  reasonable  time  and  place  at 
which  any  material  contract  or  a  copy  thereof  may  be 
inspected :  provided  that  this  requirement  shall  not 
apply  to  a  contract  entered  into  in  the  ordinary  course 
of  the  business  carried  on  or  intended  to  be  carried  on 
by  the  company,  or  to  any  contract  entered  into  more 
than  two  years  before  the  date  of  issue  of  the  pros- 
pectus." 

§  713.  But  it  has  never  (it  is  believed)  been  held  Mere 
by  our  Courts  that  there  is  any  general  obligation  to  generally 
disclosure  on  the   part  of  a   vendor   or   purchaser   of  g^i^i^ 
chattels   or    realty,    though    the   person   maintaining  ^^^^ 
silence  may  know  that  the  other  party  is  acting  under 
an    erroneous   impression.      "  Aliud    est  celare,  aliucl 
tacere ;  neque  enim  id  est  celare  quicquid  reticeas."  ^ 

It  has  been  justly  observed  by  Mr.  W.  W.  Story  ^ 
that  "  it  is  the  general  policy  of  the  law,  in  order  to 
induce  vigilance  and  caution  and  thereby  to  prevent 
those  opportunities  of  deceit  which  lead  to  litigation,  to 
throw  upon  every  man  the  responsibilities  of  his  own 
contracts  and  to  burden  him  with  the  consequences  of 
his  careless  mistakes."  "I  am  not  aware,"  said  Lord 
Chelmsford,  addressing  the  House  of  Lords  in  the  case 
of  Peek  V.  Gurney,^  "of  any  case  in  which  an  action 
at  Law  has  been  maintained  against  a  person  for  an 
alleged  deceit,  charging  merely  his  concealment  of  a 
material   fact  which  he  was  morally  but   not   legally 

'  Cicero  De  Ofif.    lib.  iii.    c.   13.  velis  must,  it  is  conceived,  import 

Cicero  continues :    "  sed  cum,  quod  not  only   will,   but   some   act    con- 

tu  scias,  id  ignorare  emolumenii  tui  sequent    thereupon.      Davenport  v. 

causa  velis   eos,  quorum  intersit  id  Charsley,  34  W.  E.  391.     See  supra, 

scire."    The  passage  has  been  cited  §  705,  note  1. 

by    Lord    Mansfield    in    Carter    v.  „  ^          r  n    ^      i    /c^i      j  s 

D    3.     /Q  T(       -iMiw       J  1     1^  -  ,  ,  Law   of  Contracts  (5th   ed.),  s. 

£oeAm  (3  Bur.  1910),  and  by  Kmght  cm      a      ^                  onr.v 

■D         T  T    •      AT  7/1              TT  7  644.     See,  too,  supra,  §  705. 

Bruce  L.J.   m  Nelthorpe  v.  Eolgate  '     ^    '  " 

(1    Coll.  221).     If  the  whole   is   to         ^  l.  E.  6  H.  L.  at  p.  390;  and 
express    the  principles  of  our  law,     see  p.  403. 

F.  2   A 
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bound  to  disclose."  The  case  of  Keates  v.  The  Earl  of 
Cadogan}  is  an  authority  for  the  proposition  that  there 
is  no  obligation  on  a  proposed  lessor  of  a  house  in  a 
ruinous  and  unsafe  condition  to  inform  the  proposed 
lessee  of  its  state.  In  Horsfall  v.  Thomas,^  it  was 
decided  that  the  vendor  of  a  chattel  is  under  no  obli- 
gation to  disclose  a  patent  defect.  In  Smith  v.  Hughes^ 
the  Coart  of  Queen's  Bench  determined  that  the  passive 
acquiescence  of  the  seller  of  chattels  in  the  self- 
deception  of  the  buyer  does  not  entitle  the  latter  to 
avoid  the  contract.  In  Greenhalgh  v.  Brindley,'^  the 
vendor  of  a  house  was  held  not  to  be  debarred  from 
enforcing  a  contract  for  the  sale  of  it  by  reason  of  his 
non-disclosure  of  a  deed  acknowledging  that  he  was 
not  entitled  to  the  access  of  light  to  the  windows. 
Lastly,  in  Edwards-  Wood  v.  Marjoribanhs,^  a  contract 
was  made  for  the  sale  of  an  advowson,  nothing  being 
said  or  asked  as  to  the  income  of  the  living,  which  was 
in  fact  subject  to  a  charge  in  favour  of  the  Governors 
of  Queen  Anne's  Bounty,  for  repayment  of  a  sum 
borrowed  from  them  to  rebuild  the  parsonage :  the 
purchaser  filed  his  bill  for  specific  performance  with 
compensation,  but  got  a  decree  only  for  specific  per- 
formance without  compensation :  and  from  this  he 
ineflfectually  appealed,  first  to  the  Lords  Justices,  and 
lastly  to  the  House  of  Lords. 
Silence  of      §  714.  Again,   as  regards   the    purchaser,  he   is  not 

purchaser.         ,  ,  ,.         .  . 

under  an  obligation  to  communicate  any  circumstance 
which  may  enhance  the  value  of  the  thing  bought  by 
him.      So    that,   for  instance,   a  man   knowing  of  the 

'  10  C.  B.  591.  omission  to   disclose   the   fact    that 

2  1  H.  &  Colt.  90.  °^®   conviction   had   been    endorsed 

on  the  licence  was  held  not  to  be  a 

3  L.  R.  6  Q.  B.  .'597.  material  omission  entitling  the  pur- 
*  [1901]  2  Ch.  324.     See,  too,  Re      chaser  to  refuse  to  complete. 

Ward  and  Jordan's  Contract,  [1902]  '  1  Giflf.  384  ;  3  De  G.  &  J.  329  ; 

1 1.  R.  73,  where,  on  a  contract  for  7  H.  L.  C.  806.  See  also  Haywood 
sale  of  a  public  house,  the  vendor's      v.  Ooipe,  25  Beav.  140. 
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existence  of  a  mine  under  an  estate  may  validly  deal 
with  the  owner  who  is  ignorant  of  this  fact,  without 
any  communication  of  it/  And  so  where  a  first 
mortgagee,  with  power  of  sale,  having  entered  into 
an  arrangement  not  amounting  to  a  binding  contract 
for  the  advantageous  sale  of  part  of  the  mortgaged 
property,  afterwards  bought  up  at  a  reduced  price  the 
interest  of  the  second  mortgagee  without  informing 
him  of  the  arrangements  for  sale,  a  bill  by  the  second 
mortgagee  to  set  aside  the  sale,  on  the  ground  of  the 
suppression  of  information  by  the  purchaser,  was  dis- 
missed by  Lord  Eomilly  M.R.,  and  subsequently  by 
Lord  Cranworth.^  Nor  is  the  purchaser  liable  to  an 
action  for  deceit  for  misrepresenting  the  seller's  chance 
of  sale,  or  the  probability  of  his  getting  a  better  price 
than  that  oifered.^ 

§  715.  The  case  is,  however,  quite  different  when,  in  Aggres- 
addition  to  silence,  something  is  done  by  the  one  party  oeaiment. 
to  conceal  from  the  other  some  fact  material  to  that 
other  party.  Thus  where  a  wall  which  required  to  be 
maintained  against  the  Thames  was  industriously  con- 
cealed, a  bill  for  specific  performance  was  dismissed, 
though  without  costs.* 

So  again  where  colliery- owners  entered  into  a  contract  Fothergui 
for  the  purchase  of  a  farm  adjoining  their  colliery  not  ^■^^'^^^^p^- 
only  without  disclosing,  but  (it  would  seem)  studiously 
concealing  the  fact,  of  which  the  vendors  were  at  the 
time  wholly  ignorant,  that  they  (the  purchasers)  had 
wrongfully  taken  2,000  tons  of  coal  from  under  the 
farm,  the  Court  dismissed  the  purchasers'  bill  for 
specific  performance,  and  on  the  vendors'  bill  ordered 
the  contract  to  be  cancelled.^  This  case,  perhaps,  turns 
on  the  fact  that  the  thing  concealed  was  a  wrong  done 

1  Fox  V.  Macreth,  2  Bro.  0.  C.  *  Shirley  v.  Stratton,  1  Bro.  0.  0. 
400,  420 ;  cf.  Walters  v.  Morgan,  3  440.  Distinguish  Cook  v.  Waugh, 
Be  G.  F.  &  J.  at  p.  723.  2  Giff.  201. 

2  Dolman  v.  Nokes,  22  Beav.  402.  «  Fothergill  v.  Phillips,  L.  E.  6 

3  Vernon  v.  Keys,  12  East,  632.  Oh.  770. 


356  DEFENCES   TO   THE   ACTION. 

by  the  one  party  to  the  contract  to  the  other.  -And 
where  A.  agreed  to  sell  his  land  at  B.  at  a  halfpenny 
per  square  yard,  which  amounted  to  about  5001.,  when 
the  real  value  was  2,000/.,  and  the  defendant  asked  the 
attorney  whom  he  employed  to  calculate  the  amount 
before  the  contract  was  signed,  not  to  tell  the  plaintiff' 
how  small  it  was,  the  Court  granted  an  interlocutory 
injunction  to  stay  proceedings  at  Law.'  In  Hill  v. 
Gray  ^  the  plaintiff  had  employed  an  agent  to  sell  a 
picture,  and  the  defendant  bought  it  under  the  belief 
that  it  had  belonged  to  a  third  person.  The  case  has 
sometimes  been  thought  to  support  the  proposition  that 
mere  silence  maybe  fraudulent.  But  in  Keates  v.  Earl 
of  Cadogan^  Jervis  C.J.  pointed  out  that  the  case  really 
turned  on  the  "  aggressive  deceit "  on  the  part  of  the 
agent  of  the  seller  :  and  if  the  case  cannot  be  supported 
on  this  ground  it  seems  not  to  be  law.* 
On  sale  Evcn  as  regards  a  sale  with  all  faults,  the  indus- 
foi^s!^^     trious    and    active    concealment    of    faults    would   be 

fraudulent.^ 
Purchaser      §  716.  So,  though  the  purchaser  may  keep  silence  as 
make^any  to  the  advantages  of  the  estate,  he  must  not  go  any 
pfe^enta-  further  than  silence.     "  A  very  little,"  said  Lord  Eldon, 
tion  or      "  jg  sufficient  to  affect  the  application  of  that  principle. 
tion-    ,     If  a  word,  if  a  single  word  be  dropped  which  tends  to 
mislead  the  vendor,  that  principle  will  not  be  allowed 
to  operate."     Accordingly,  in  the  case  before  his  Lord- 
ship,  the  purchaser  having  made  such   suggestion  of 
what  was  not  true,  the  contract  was  set  aside  :  *  and  in 
a  case  where  a  solicitor  bought  of  a  person  in  difficulties 
who  was  selling  without  professional  advice,  and  un- 
truly represented  the  nature  and  title  of  the  property 

1  Deane  v.  Rastron,  Anstr.  64.  ^  Baglehole  v.    Walters,  3   Camp. 

2  1  Stark.  434.  154 ;  Schneider  v.  Heath,  id.  506. 

s  TOO  B  591  °  Turner   v.    Harvey,    Jac.    169, 

178 ;  and  see   Walters  v.  Morgan,  3 
4  See  jocj- Lord  Chelmsford  in  Pee^     De  G.   p.   &   J.   at  pp.   728,   724; 

V.  Qurney,  L.  E.  6  H.  L.  391.  Davies  v.  Cooper,  5  My.  &  Cr.  270. 
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as  such    that   no  one    but  a  professional    man   would 
purchase  it,  specific  performance  was  refused.^ 

§  717.  It  is  possible  that  silence  which  would  not  Silence 
constitute  fraud  may  yet  constitute  such  unfairness  in  d^ent,^ 
a  contract  as  to  stay  the  hand  of  the  Court.  The  case 
of  Ellard  V.  Lord  Llandaff,^  if  it  is  to  be  supported  on 
the  ground  of  the  silence  of  the  lessee  as  to  the  fact 
that  one  of  the  lives  in  the  surrendered  lease  was,  at 
the  time  of  signing  the  contract,  in  extremis,  rests  upon 
this  principle :  and  was  so  put  by  Lord  Manners  in 
deciding  it.' 

§  718.  The  employment  of  a  puffer  at  auctions  is  in  Puffing  at 
some   circumstances    regarded    as   fraud,   affecting    the 
contract  made  at  the  auction.     The  cases  prior  to  the 
statute  to  be  presently  mentioned "  seem  to  fall  under 
three  heads. 

§  719.   (i.)  Where  the  sale  is  announced  to  be  with- i-  where 
out  reserve,  this  excludes  any  interference  on  the  part  out  re- 
of  the  vendor   which  can  under  any  possible  circum-  ^'^^'"'^' 
stances  affect  the  right  of  the  highest  bidder  to  have 
the  property  knocked  down  to  him,  and  that  without 
reference  to  the  amount  to  which  the  highest  bidding 
shall   go.^     Therefore  the  employment  by  the  vendor 
in  such  a  sale  of  one  or  more  persons  to  keep  up  the 
price  on  his  behalf  amounts  to  fraud  in  the  contempla- 
tion of  the  Court,^  and  is  a  bar  to  specific  performance.' 
Where  the  vendors,  assignees  of  an  insolvent,  put  up 
his  life  interest  in  certain  property  for  sale  by  auction 
without   reserve,    having   previously   entered   into   an 

'  Davis  V.    Abraham,   5    W.  E.         ^  Per  Lord  Cotteuham  in  Robinson 

465.     Cf.    Summers  v.   Griffiths,  35     v.  Wall,  2  Ph.  375. 
Beav.  27.  e  Thornett  v.  Haines,  15  M.  &  W. 

2  J  'QaW  &  B  241  ^^^'  ^■'^^''s  t^6  earlier  cases  are  cited. 

'  Meadows  v.  Tanner,  5  Mad.  34. 

3  See  also  sup,-a,  §  402;  and  see  ^g  to  an  intending  purchaser  buy- 
the  observations  of  Chitty  J.  on  ^^^  ^^  ^jj^ders,  see  Heffer  v.  Martyn, 
Ellard's  case  in  Turner  v.  Green,  15  w.  E.  390;  36  L.  .J.  Oh.  372; 
[1895]  2  Ch.  at  pp.  209—211.  ^nd  cf.  Re  Carew's  Estate,  26  Beav. 

«  Infra,  §  724.  187. 
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arrangement  with  a  person  whose  wife  was  interested 
in  remainder,  that  he  should  bid  35,000/.  and  be  the 
purchaser,  unless  a  higher  sum  should  be  bid,  and  this 
fact  was  concealed,  it  was  held  to  taint  the  sale  to  the 
defendant   at  the   auction,  though   he   purchased   for 
49,800/.^ 
All  parties      §  720.  The  statement  that  a  sale  is  without  reserve 
liberty  to  ^^J  ^^  course  be  modified  by  other  statements  :  as  in 
^^^-  one  case  of  a  sale  under  the  Court,  where  it  was  stated 

that  the  sale  was  without  reserve,  but  that  all  parties 
to  the  suit  had  liberty  to  bid  :  the  plaintiff  bid  against 
the  purchaser  and  ran  him  up,  and  the  Court  of  Appeal 
in  Chancery  held  that  the  result  of  the  two  statements, 
though  not  very  consistent,  was  such  that  the  purchaser 
could  not  complain.^ 
ii.  One  §  721.   (ii.)  Where  there  is  no  declaration  that  the 

employed.  Sale    is  without  resBrvc,  and   no    right    of  bidding   is 
expressly  reserved  to  the  vendor,  and  he  employs  one 
person    to  prevent  the  property  going   at   an    under- 
value ;  this  has  been  thought  not  to  be  fraud  in  the 
contemplation  of  a  Court  of  Equity,^  though  it  clearly 
was  in  that  of  the  Courts  of  Common  Law.*     The  dis- 
tinction, however,  was  disapproved  of,  if  not  doubted, 
by  Lord  Cranworth  in  the  case  of  Mortimer  v.  Bell.^ 
A  defence      §  722.   Inasmuch  as  a  contract,  if  originally  void  by 
eery.  ^^    the  Commou  Law,  ought  not  to  be  enforced  by  Equity, 
the  defendant  in  a  suit  in  the  Court  of  Chancery  for 
specific  performance  might  avail  himself  of  the  defence 
furnished  by  this  fraud  at  Law,  and  that  formerly  by 
means  of  a  trial  of  the  question  at  Law.* 
iii.  Several     §  723.  (iii.)  Evcu  in  the  absence  of  any  declaration 

pufiers. 

1  BoUnson  v.  Wall,  10  Beav.  61 ;     Flint  v.  Woodi7i,  9  Ha.  618 ;  Bram- 
S.  C.  2  Ph.  372.  ley  v.  Alt,  3  Ves.  620. 

2  Bimmoch  v.  Eallett,  L.  E.  2  Ch.         '  ^^''  ^''''^  Wensleydale  in  Thor- 
2i_  nett  Y.   Haines,  15  M.  &  W.  372  ; 

Growder  v.  Austin,  3  Bing.  368. 

3  &mith  V.   Glarhe,  12  Ves.  477 ;         ^  l.  j{_  i  d,.  lo. 

Woodwa/rd  v.  Miller,   2   Coll.   279  ;         »   Woodward  v.  Miller,  2  Coll.  279., 
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that  the  sale  is  without  reserve,  the  eraployment  of  two 
or  more  persons  as  puffers  has  in  all  Courts  been  con- 
sidered fraudulent,  inasmuch  as  only  one  person  can 
be  necessary  to  protect  the  property,  and  the  employ- 
ment of  more  can  only  be  to  enhance  the  price. ^ 

§  724.  The  decision  in  the  case  of  Mortimer  v.  Bell  Tiie  saie 

of  Land 

above  mentioned  led  to  the  passing  of  an  Act  of  Parlia-  by  auc- 
ment  (the  30  &  31  Vict.  c.  48),  which  was  introduced  im.  ° ' 
by  Lord  St.  Leonards. 

The   4th  section  of  this  Act  enacts  that,  after  the  Section  4. 
passing  of  the  Act,  whenever  a  sale  by  auction  of  land 
would  be  invalid  at  Law  by  reason  of  the  employment 
of  a  puffer,  the  same  shall  be  deemed  invalid  in  Equity 
as  well  as  at  Law. 

Land  is  defined,  in  the  3rd  section  of  the  Act,  to 
include  hereditaments  of  whatever  tenure  :  but  the 
difference  of  the  view  of  the  Courts  of  Common  Law 
and  Equity  as  to  fraud  in  auctions  of  chattels  (if  such 
difference  exist)  is  left  in  its  pristine  vigour. 

§  725.  The  5th  section   of  the  Act  enacts  that  the  section  5. 
particulars  or  conditions  of  sale  by  auction  of  any  land 
shall  state,  (a)  whether  such  land  will  be  sold  without 
reserve,  or  (b)  subject  to  a  reserved  price,  or  (c)  whether 
a  right  to  bid  is  reserved  :  and 

(a)  If  the  land  be  sold  without  reserve,  it  is  not 
lawful  for  the  seller  to  employ  any  person  to  bid  at 
such  sale,  or  for  the  auctioneer  to  take  knowingly 
any  bidding  from  any  such  person. 

(b)  In  the  event  of  the  land  being  sold  subject  to 
a  reserved  price  the  Act  is  silent,  but  it  has  been 
held  that  in  the  absence  of  express  stipulation,  it  is 
not  lawful  to  employ  any  person  to  bid  up  to  the 
reserved  price.  ^ 

But  (c)  in  the  event  of  a  reservation  of  a  right  to  Section  6. 

1  Per  Lord  Wensleydale  in  Thor-     Bramhy  v.  Alt,  3  Ves.  620. 
nett  V.  Haines,  15  M.  &  W.  372.    See 
also  Rex  v.  Marsh,  3  Y.  &  J.  331 ;         2  QHUat  v.  Gilliat,  L.  R.  9  Eq.  60. 


360 


DEFENCES   TO   THE   ACTION. 


the  seller  to  bid,  it  is  lawful  for  him  or  for  any  one 
person  on  his  behalf  to  bid  at  such  auction  in  such 
manner  as  he  may  think  proper  (sect.  6).^ 
Fraud  by       §  726.  As  with  regard  to  misrepresentation,  so  with 
regard   to   fraud   in   general,   delicate    questions    arise 
where  the  fraud  alleged  is  that  of  the  agent  practised 
on   third   persons,  and   the  principal   is   sued  on   the 
ground  of  deceit  or  for  rescission  by  reason  of  such 
fraud. ^     But  in  actions  for  specific  performance  these 
questions  cannot  arise.     If  the  principal  of  the  fraudu- 
lent agent  were  the  plaintiff,  he  would  not  be  at  liberty 
to  avail  himself  of  that  agency  in  part  and  repudiate  it 
in  the  rest  of  the  transaction  :  to  such  a  case  the  well- 
established  principle  of  Equity  that  innocent  parties 
cannot  derive  benefits  from  the  fraud  of  others  ^  would 
apply.     If  on  the  other  hand  the  fraud  were  that  of  the 
defendant's  agent,  the  plaintiff  by  suing  on  the  contract 
would  have  waived  the  fraud  and  ratified  the  contract. 
Agency  of       S  727.   A  particular  class  of  cases  arising  from  the 

directors.         ^  ^    -,.  t      i        r  i         '  • 

agency  oi  directors  and  the  lact  that  corporations  are 
incapable  of  personal  fraud  has  occupied  much  attention 
in  the  Courts  of  late  years,  and  has  evoked  a  consider- 
able variation  of  opinion  amongst  the  learned  Judges.'' 
But  the  question  can  hardly  arise  in  cases  of  specific 
performance  for  the  reason  indicated  in  the  last  pre- 
ceding section. 
Fraud  by       §  728.  Will  the  fraudulent  act  of  a  mere  stranger,  to 

a  mere 

stranger.        i  See  Farfitt  v.  Jepson,  46  L.  J.      1   De   G.   P.   &  J.  578) ;  National 
C.  P.  529;  36  L.  T.  251.  Exchange  Co.  of  Glasgow  v.  Brew,  2 

2  See  supra,  §  662.  ^^''I-  ^'^^ '  ^''°^''  '^'''  3  De  G.  & 

J.  387 ;   Western  Banh  of  Scotland 

3  Bridgman  v.  Green,  Wilm.  Not.      v_  ^^^^^^  l.  ];._   i  h_  j^    g(,_  ^45  . 

58;   Euguenin  v.  Baseley,  14  Ves.  Mackay  y.  Commercial  Bank  of  New 

289;    NicuVs  case,  3   De  G.   &  J.  Brunswich,^^..  5  V.G.^U;  Swire 

38'^'  ^38.  V.  Francis,  3  App.  Cas.  106 ;  Houlds- 

*  Ranger  v.  Great  Western  Rail-  worth  v.   City  of  Glasgow  Bank,  5 

way  Co.,  5  H.  L.  C.  72 ;  Burnes  v.  App.    Cas.    317,    326  ;    cf.    British 

Pennell,  2  ib.  497;  New  Brunswick  Mutual  Banking  Co.  v.  Charnwood 

and  Canada  Railway  Co.  v.  Cony-  Forest  Railway    Co.,    18  Q.   B.   D. 

leare,  7  ib.  711  (S.  0.  4  Giff.  339 ;  714,  717. 
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which  the  plaintifi"  was  neither  party  nor  priVy,  deprive 
him  of  his  right  to  enforce  the  performance  of  a  con- 
tract ?  The  question  has  never,  it  is  believed,  been 
judicially  answered.  But  upon  the  general  equitable 
principle  that  no  person  though  innocent  can  derive 
a  benefit  from  the  fraud  of  another,  the  contract,  if 
resting  absolutely  in  fieri,  could  not  be  enforced.  If 
the  plaintiff  were  an  assign  for  value  of  the  contract, 
or  if  the  contract  were  partly  performed,  the  conclusion 
might  probably  be  different.^ 

§  729.  The  foregoing  passage  was  discussed  by 
Kekewich  J.  in  the  case  of  Union  Bank  v.  Munster.^ 
There  a  mortgagee  had  brought  an  action  for  fore- 
closure or  sale  against  the  mortgagor,  in  which  an 
order  for  sale  was  made,  of  which  the  mortgagee  had 
the  conduct.  A.,  an  agent  for  B.,  the  owner  of  the 
equity  of  redemption,  after  the  biddings  of  the  defen- 
dant had  gone  beyond  the  reserve  fund,  bid  without 
any  intention  of  really  performing  the  contract,  which 
neither  A.  nor  B.  had  the  means  to  perform.  As  the 
result  of  these  bids  the  defendant  gave  more  than  he 
would  otherwise  have  done.  The  Court,  without  de- 
ciding whether  the  fraud  of  a  stranger  will  or  will  not 
prevent  specific  performance  in  some  circumstances,  held 
that  the  conduct  of  A.  did  not.  If  the  mere  mistake 
of  the  defendant  is  a  defence  in  specific  performance,^ 
it  would  seem  that  mistake  produced  by  the  fraud  or 
misconduct  of  a  third  party  may  also  furnish  a  defence. 

§  730.  The  effect  of  fraud  on  the  contract  tainted  by  The  fraud 
it  extends  to  the  entirety  of  the  contract,  though  the  IJ^i^e 
fraud  may  only  have  arisen  or  been  practised  as  regards  contract. 
one  term  or  one  part  of  that  contract.     Hence  the  party 
guilty  of  the  fraud  cannot  enforce  the  contract  to  any 
extent,  even  though  he  may  waive  the  part  affected  by 
the  fraud. 

>  Consider    Goliett  v.    BrocJc,  20-  ^  37  q^_  d_  qi_ 

Beav.  524.  3  gee  infra,  §  758. 
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So  does         §731.  The  same  results  follow  from  misrepresenta- 

misrepre-    ,.  .i  i     • 

sentation.  tion,  even  tnough  innocent. 

In  a  case  where  there  was  a  misrepresentation  which 
the  Judge  considered  not  to  have  been  wilful,  but  to 
have  arisen  from  misunderstanding  as  to  the  surrender 
of  a  lease  on  part  of  the  property  which  was  to  be 
exchanged,  and  the  plaintiff  offered  to  take  the  land 
subject  to  the  lease,  and  thus,  as  he  contended,  to  abide 
by  the  contract,  exonerated  from  what  was  affected  by 
the  misrepresentation  ;  so  that  the  question  distinctly 
arose  whether  the  misrepresentation  avoided  the  con- 
tract in  toto  or  only  quoad  hoc ;  Plumer  M.R.  said, 
"  there  is  no  authority  anywhere,  no  case  where  the 
Court  has,  when  misrepresentation  was  the  ground  of 
a  contract,  decreed  the  specific  performance  of  it ;  and 
nothing  would  be  more  dangerous  than  to  entertain 
such  a  jurisdiction.  The  principle  on  which  perform- 
ance of  an  agreement  is  compelled,  requires  that  it 
must  be  clear  of  the  imputation  of  any  deception.  The 
conduct  of  the  person  seeking  it  must  be  free  from  all 
blame  :  misrepresentation,  even  as  to  a  small  part  only, 
prevents  him  from  applying  here  for  relief.  The  reason 
of  this  is  obvious :  if  it  be  so  obtained,  the  contract  is 
void  both  at  Law  and  in  Equity.  When  an  agreement 
has  been  obtained  by  fraud,  is  the  effect  to  alter  it 
partially,  to  cut  it  down  or  modify  it  only  ?  No  ;  it 
vitiates  it  in  toto  ;  and  the  party  who  has  been  drawn 
in  is  totally  absolved  from  obligation.  If  so,  what 
equity  has  the  other  party,  who,  by  his  misconduct  has 
lost  one  contract,  to  call  on  the  Court  for  his  benefit  to 
make  a  new  one  ?  If  the  defendant  were  willing  to 
consent  to  it,  and  to  enter  into  a  new  agreement,  it 
would  be  a  different  case ;  but  if  he  refuses,  if  he  insists 
that  he  is  absolved  from  it,  what  equity  can  there  be 
in  favour  of  the  other  ?  "  ^ 

Bawiins        §  732.  The  view  that  fraud  operates  on  the  entire 

V,  Wick- 

%g/^_  1   Viscount  Clermont  v.  Taahurgli,  1  J.  &  W.  at  pp.  119,  120. 
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cou  tract  was  adopted  and  approved  by  the  Court  of 
Appeal  in  Chancery  in  Rawlins  v.  Wichham,^  which 
was  a  suit  for  rescission  :  where  the  defendant  urged 
that  justice  would  be  done  not  by  rescinding  the 
contract,  but  by  directing  the  representation  to  be 
made  good :  but  the  contention  was  rejected  by 
Knight  Bruce  and  Turner  L.JJ.,  on  the  ground  that 
the  misrepresentation  gave  a  right  to  avoid  the  entire 
contract. 

§  733.  The  effect  of  fraud  on  the  contract  is  twofold.  The  two- 
First,  it  renders  the  contract  voidable  at  the  election  of  of  fraud. 
the  defrauded  party  :  secondly,  it  operates  as  a  personal 
bar  to  specific  performance.  These  two  effects  are  for 
many  purposes  distinguishable  :  for  example,  the  right 
to  rescind  may  be  lost,  and  the  right  to  object  to 
specific  performance  may  remain.  These  two  effects 
will  therefore  be  considered  separately. 

§  734.  The  first  effect  of  fraud  is  to  render  the  whole  Contract 
contract  voidable,  but  voidable  only.  The  contract  is  not  void! 
not  void :  it  is  not  a  nullity.  "  It  is  now  well  settled," 
said  Lord  Campbell  C.J.  in  The  Deposit  and  General 
Life  Assurance  Co.  Registered  v.  Ayscough,^  "that  a 
contract  tainted  by  fraud  is  not  void  but  only  voidable 
at  the  election  of  the  party  defrauded."  It  is  valid  till 
disafiirmed,  not  void  till  affirmed.^ 

§  735.  From  this  distinction,  many  important  con-  Conse- 
sequences  follow  :  it  follows  that  the  defrauding  party  coXadi's 
is  bound  until  the  defrauded  party  elects  to  the  contrary,  yoidfbie 
and  that  he  can  never  set  up  any  invalidity  in  the  °"'y' 
contract :  it  follows  that  the  defrauded  party  is  equally 
bound,  until  he  rescinds  :  *  it  follows  that  the  property 

'  3   De   G.  &  J.   304.     See   also  346;     Urquhart    v.   Macpherson,    3 

Kennedy  v.  Panama,  &c.  Mail  Go.,  App.  Oas.  831. 
L.  E.  2  Q.  B.  580,  587.  s  See  per  Lord   Cairns    in   Reese 

River  Silver  Mining  Co.  v.  Smith, 

2  f5  El.  &  Bl.  761.    See  also  Nicol's  L.  E.  4  H.  L.  at  p.  69. 
case,  3  De  G.  &  J.  387,  431 ;  Clarice  «  Deposit  and   General  Life  As- 

V.  Dickson,  El.  B.  &  E.  148 ;  Oakes  surance  Co.,  Registered  v.  Ayscough, 

V.   Turquand,  L.  E.  2  H.  L.   825,  6  El.  &  Bl.  761. 


364  DEFENCES   TO   THE   ACTION. 

the  subject  of  the  contract  passes  to  the   purchaser, 

whether  defrauding  or  defrauded,  until  avoidance :  it 

follows  that  all  mesne  dispositions  by  the  defrauding 

party  to   third  persons  not  parties  or  privies  to  the 

fraud   are   valid,   so   that   third   persons  may   acquire 

absolute   interests    and   rights    under   the   fraudulent 

contract ;  ^  and   lastly,  it   follows   that   the  defrauded 

party  may,  by  electing  to  be  bound  or  by  losing  his  right 

to  repudiate,  become  absolutely  bound  by  the  contract. 

How  rigM      s  736.  The  right  of  rescinding  a  contract  may,  how- 
to  rescind        "^  °  o  "^         . 

may  be     ever,  be  precluded  or  lost  by  any  one  of  the  following 

precluded.     .  .  ,.  .     .  -i  -t  /••  \     t  • 

circumstances,  viz.,  (i.)  impossibility:  (ii.)  the  vesting 
of  an  interest  under  the  contract  in  an  innocent  person 
which  renders  rescission  inequitable :  (iii.)  the  election 
of  the  defrauded  party  to  abide  by  the  contract :  or 
(iv.)  the  inability  of  the  defrauded  party  to  perform 
the  obligation  which  rests  upon  him  to  make  restitution 
on  his  part.^ 
i.  Besois-       §737.  (i.)  The  rescission  has  become  impossible  when 

sion  im-      .  ...  ,       ,  ,  .  i  •   i      •  ^^ 

possible,  its  oDject  IS  to  get  DacK  something  Which  is  actually 
destroyed,  as,  e.g.,  if  A.  sought  to  rescind  a  contract  for 
the  sale  of  a  sheep  to  B.,  which  sheep  B.  had  killed  and 
eaten.^ 

The  rescission  would  be  equally  impossible,  but  for 
a  legal  and  not  a  physical  reason,  if  B.  instead  of 
killing  the  sheep  had  sold  it :  for  the  contract  between 
A.  and  B.,  not  being  void,  vested  the  property  in  B., 
and  consequently  before  rescission  B.  could  make  a 
good  title  to  C,  and  C.  could  hold  free  from  any  right 
of  rescission  in  A.*  It  is  too  late  for  the  defrauded 
vendor  to  declare  his  election  to  rescind  when  the 
property  has  passed  from  the  fraudulent  vendee  to  a 
third  person.^ 

'  Stevenson  V.  Newnham,  13  0.  B.  ^  Potbier,   du   Contrat  de  Vente, 

285,  302.  s.  348. 

2  See  Olough  v.  London  and  North  *  Kingsford  v.  Merry,  H  Ex.  577  ; 

WesUrn  Railway  Co.,  L.  R.  7  Ex.  Load  v.  Qreen,  15  M.  &  W.  216,  219. 

26.  *   White  v.  Garden,  10  C.  B.  919. 


FRAUD.  365 

§  738.  (ii.)  The  rescission  is  inequitable  when  third  ii.  Rescis- 
persons  innocent  of  the  fraud  have  acquired  interests  equitable. 
under  the  contract,  and  such  innocent  persons  would 
consequently  be  injured  by  its  rescission.  So  in  the 
great  case  arising  out  of  Overend,  Gurney  &  Co.'s 
failure,  it  was  held  by  the  House  of  Lords  that  the 
person  who  took  shares  by  reason  of  a  fraudulent  mis- 
representation could  not  after  a  winding-uj)  order 
rescind  this  contract,  and  have  his  name  removed  from 
the  list,  because  the  creditors  of  the  company  had 
acquired  an  interest  in  the  enforcement  of  the  contract 
which,  as  they  were  innocent,  the  shareholder  could  not 
defeat  by  rescinding.^  This  reasoning,  of  course,  does 
not  apply  to  private  partnerships  :  to  allow  rescission 
against  a  company  after  winding-up  would  be  to  inter- 
fere with  the  rights  of  creditors,  whilst  to  permit  it  in 
the  case  of  a  private  partnership  leaves  all  their  rights 
intact.^ 

§  739.  (iii. )  An   election   to   abide  by  the  contract  iii.  Eieo- 
will  prevent  its  rescission.     A  person  defrauded  into  abWe  by 
making  a  contract  has  but  an  election,  and  an  election  tract°^ 
once  determined  is  determined  for  ever.^     Whether  this 
election  must  be    made  within  a  reasonable   time,   or 
whether  the  party  entitled  to  elect  may  do  so  at  any 
time,  unless  he  has  in  the  meanwhile  lost  that  right  on 
some  other  ground,  as,  e.g.,  the  acquisition  of  rights  by 
third  parties,  is  a  question  left  open  by  a  modern  case 
on  this  subject.*     It  is  certain,  however,  that  in  the 
case  of  rescission  for  fraud,  the  election  once  determined 

>  Oahes  V.  Turquand,  L.  E.  2  H.  L.  Railway   Co.,  L.  E.  7  Ex.  26,   34. 

325  ;  Mixer's  case,  4  De  G.  &  J.  575.  Consider  Gordon  t.  Street,  [1899]  2 

^  TennentY.  City  of  Glasgow  Bank,  Q.  B.  641,   649;   and   Uriited   Shoe 

4  App.  Cas.  615,  observed  upon  by  Machinery  Co.  of  Canada  v.  Brunei, 

Stirling  J.  in  Re  Roundwood  Colliery  [1909]  A.  C.  at  p.  339 ;  78  L.  J. 

Co.,  [1897]  1  Cb.  at  p.  382;  Adam  P.  C.  101. 

V.    Newhigging,   13   App.  Cas.  308,  *  Morrison  v.    Universal  Marine 

322.  Insurance  Co.,  L.  E.  8  Ex.  40,  197, 

3  Comyn,    Dig.    Election,    c.    2.  particularly  205.    See,  too,  Gordon 

Clough  V.  London  and  North  Western  v.  Street,  uhi  supra. 
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Contracts 
to  take 
shares. 


How  eleO' 
tion  may- 
be made. 


Election 
final. 


iv.  In- 
ability to 
make  re- 
stitution. 


in    favour  of    the  contract  precludes  any  subsequent 
rescission.^ 

§  740.  In  the  case  of  contracts  to  take  shares  induced 
by  a  misrepresentation  of  the  objects  of  the  company,  it 
is  now  determined  that  the  date  of  the  allotment  of  the 
shares  is  the  very  latest  date  to  which  the  reasonable 
time  for  election  extends.^ 

§  741.  The  election  to  abide  by  a  contract  may  be  by 
express  words  or  may  be  inferred  from  acts  done  with  a 
knowledge  of  the  invalidity  of  the  contract.^  The  elec- 
tion is  not  necessarily  formal  or  express. 

As  soon  as  the  fraud  is  discovered  the  right  to  elect 
arises  :  and  if  this  has  been  exercised  by  affirming  the 
contract,  the  subsequent  discovery  of  fresh  incidents  of 
the  same  fraud  will  not  give  rise  to  a  new  right  to 
rescind.* 

§  742.  (iv.)  The  person  who  seeks  rescission  and 
thereby  restitution  to  his  state  before  the  contract  must 
do  the  like  on  his  part  and  make  restitution  :  "  Resti- 
tutio in  integrum"  said  Lord  Cranworth,^  "  can  only  be 
had  where  the  party  seeking  it  is  able  to  put  those 
against  whom  it  is  asked  in  the  same  situation  in  which 
they  stood  when  the  contract  was  entered  into." 

If  by  any  act  on  his  part,  done  even  in  ignorance  of 
the  fraud,  the  defrauded  party  has  made  this  impossible, 
he  cannot  obtain  rescission  :"^  as,  e.g.,  if  A.  has  by 
fraud  been  induced  to  buy  a  sheep  of  B.  and  seeks  the 


'  Oampbell  v.  Fleming,  1  A.  &  E. 
40;  (Rough  v.  London  and  North 
Western  Railway  Co.,  L.  R.  7  Ex. 
26.  See  also  Q-ray  v.  Fowler,  L.  E. 
8  Ex.  249. 

2  Oahes  v.  Turquand,  L.  E.  2  H.  L. 
325,  and  particularly  352,  where  the 
earlier  cases  are  considered. 

3  Per  Lord  Lyndhurst  in  Attwood 
V.  Small,  6  01.  &  Pin.  432;  Mac- 
bryde  v.  Weekes,  22  Beav.  533. 
Corny n,  Dig.  Election,  c.  1.     dough 


V.  London  and  North  Western  Sail- 
way  Co.,  L.  E.  7  Ex.  26  ;  Morrison 
V.  Universal  Marine  Insurance  Co., 
L.  E.  8  Ex.  197,  203 ;  United  Shoe 
Machinery  Go.  of  Canada  y.  Brunei, 
[1909]  A.  C.  at  p.  339 ;  78  L.  J.  P.  0. 
101. 

*  Campbell  v.  Fleming,  1  A.  &  E. 
40. 

^  In  Western  Bank  of  Scotland  v. 
Addie,  L.  E.  1  H.  L.  So.  at  p.  164. 

6  S.  C.  166. 
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repayment  of  the  money  paid  to  B.,  he  must  offer  to 
restore  the  sheep,  and  if  he  has  himself  killed  the  sheep 
he  cannot  seek  such  rescission/  though  he  may  still 
maintain  his  action  against  B.  for  the  fraud  practised  on 
him.  So,  again,  no  fraud  in  bringing  about  a  marriage 
settlement  will  enable  the  defrauded  party  after  marriage 
to  rescind  it.^ 

In  the  case  of  Clarke  v.  Dickson;'  the  plaintiff  sought  ciarUe  v. 
to  rescind  a  contract  for  the  sale  of  shares  in  a  mine, 
and  the  following  facts  were  held  to  be  several  grounds 
of  objection  all  falling  under  this  principle  :  (l)  that  he 
had  held  the  shares  for  three  years,  and  that  they  were 
not  the  same  shares  at  the  beginning  of  the  time  as  at 
the  end  ;  (2)  that  he  had  received  dividends  ;  (3)  that 
he  had  concurred  in  the  conversion  of  the  concern  from 
a  partnership  on  the  cost-book  principle,  into  a  joint- 
stock  corporation  ;  and  (4)  that  at  the  time  of  the  offer 
to  restore,  the  company  was  being  wound  up  and  all 
chance  of  profit  was  gone. 

§  743.  In  a  subsequent  case  in  the  House  of  Lords  the  western 
plaintiff  complained  of  fraud  in  inducing  a  contract  on  Scotland 
his  part  to  take  shares  in  an  unincorporated  banking  ^'  ''^'^^'^^■ 
company  :  and  the  circumstances  that  the  plaintiff  had 
in  ignorance  of  the  fraud  taken  part  in  proceedings  to 
convert  this  company  into  an  incorporated  company, 
and  that  the  company  was  in  course  of  winding  up, 
were  held  to  preclude  the  plaintiff  from  rescission.    Lord 
Cranworth  thought  that  the  former  circumstance  would 
of  itself  have  been  sufficient.* 

'  See    Glarke  v.  Dickson,  El.   B.  2  Johnston  v.  Johnston,  32  W.  E. 

&  E.  148.    NicoVs  case,  3  De  G.  &  J.  1016 ;  33  W.  E.  30. 

387,  431 ;   Maturin  v.   Tredennick,  ^  El.   B.   &    E.    148.      See,    too, 

12  W.  E.  740;   Great  Luxemlourg  Sheffield   Nickel    Go.    v.    Umvin,   2 

Railway   Co.  v.  Magnay,  25  Beay.  Q.    B.    D.    214,   223;    Urquhart  v. 

586.     This  case,  so  far  as  it  deter-  Macpherson,  3  App.  Cas.  831 ;  and 

mined  that   the  plaintiffs   had  lost  consider  Maturin  v.  Tredennick,  12 

their    remedies    besides    rescission,  W.  E.  740. 

seems    bad    law.      See    Kirnber    v.  *  Western   Bank   of  Scotland   v. 

Barber,  L.  E.  8  Ch.  56.  Addie,  L.  E.  1  H.  L.  Sc.  145. 
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Adam  v. 

New- 

Ugging. 


Does  the 
receipt 
of  any 
benefit 
prevent 
rescis- 
sion? 


Instances. 


With  these  previous  cases  may  profitably  be  com- 
pared the  case  of  Adam  v.  Newbigging,  also  in  the 
House  of  Lords/  There  the  plaintiff  had  been  by  mis- 
representation induced  to  enter  into  a  partnership  with 
the  defendant,  and  the  plaintiff  was  held  not  to  be  pre- 
cluded from  rescinding  the  contract  by  reason  of  the 
concern's  having  gone  from  bad  to  worse  during  the 
time  between  the  contract  and  the  action. 

§  744.  The  receipt  of  dividends  before  discovery  of 
the  fraud  was  relied  upon  in  the  case  of  Clarke  v.  Dick- 
son,\  as  precluding  rescission  ;  and  there  are  other  autho- 
rities to  show  that,  at  Common  Law,  the.  reception  of 
any  benefit  under  a  contract  will  preclude  its  rescission 
for  default  of  performance  by  the  other  party.*  But  it 
is  submitted  that  no  such  rule  prevails  where  the  rescis- 
sion is  on  the  ground  of  fraud,  and  that  where  a  benefit 
has  been  received  and  is  capable  of  restoration  either  in 
kind  or  by  way  of  compensation,  and  the  defr-auded 
party  offers  such  restoration,  he  has  not  lost  his  right 
to  rescind. 

For  to  return  to  the  illustration  of  the  sheep  : — if, 
before  the  discovery  of  the  fraud,  A.  has  sheared  the 
sheep,  it  appears  reasonable  to  hold  that  such  change  in 
the  condition  of  the  sheep  will  not  deprive  A.  of  his 
right  to  rescind,  if  he  offer  to  restore  the  sheep  and 
account  for  the  wool. 

So,  in  Earl  Beauchamp  v.  Winn,^  the  House  of  Lords 
held  that  the  construction  of  a  warping-drain  and  the 
inclosure  of  a  common  would  not  have  prevented  the 
rescission  of  a  contract  for  the  sale  of  the  land  on 
the  ground  of  mistake :  and  in  The  Lindsay  Petroleum 
Co.  V.  Hurd^  the  Privy  Council  took  the  same  view  of 


1  13  App.  Cas.  308. 

2  El.  B.  &  E.  148. 

3  Eunt    V.    Mh,   5    East,    449; 
Blackburn  v.  Smithy  2  Ex.  783. 


«  L.  E.  6  H.  L.  223,  232. 

5  L.  E.  5  P.  C.  221.  See  also  per 
Crompton  J.  in  Deposit  and  General 
Life  Assurance  Go.,  Registered  v. 
Ayscough,  6  EI.  &  Bl.  761. 
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the  facts  that  possession  had  been  taken  under  the  con- 
tract and  a  trial  well  sunken.  In  that  case  the  Court 
below  had  offered  an  account  of  the  profit  of  the  well,  if 
any,  which  was  not  accepted. 

§  745.  In  the  rule  as  above  stated,^  the  act  precluding  Eestitu- 
restoration  is  referred  to  the  party  bound  to  restore.    Is  deredlm- 
it  essential  that  it  should  be  by  his  act,  or  is  it  enough  1°^^^^^ 
that  even  by  another's  act  the  restoration  is  impossible  ■?  °^  ^^^^^ 

•'  ^  person. 

To  return  once  more  to  the  sheep.  Can  the  defrauded 
purchaser  claim  to  rescind  though  the  sheep  have  died 
by  the  act  of  God  ?  The  point  seems  to  have  never 
been  decided.  On  the  one  side  there  are  cases  in  which 
are  found  general  statements  of  the  law  which  imply 
that  the  impossibility  of  restoration  from  whatever 
cause  is  a  bar  to  rescission.^  And  it  may  be  open  to 
question  whether  any  real  distinction  can  be  drawn 
between  the  innocent  act  of  the  defrauded  party  which 
precludes  him  from  restoration,  and  the  act  of  God,  or 
of  a  third  person,  leading  to  a  similar  result.  On  the 
other  side  is  the  language  of  Crompton  J.  in  Clarke  v. 
Dichson,^  that  "the  true  doctrine  is  that  a  party  can 
never  repudiate  a  contract  after,  by  his  own  act,  it  has 
become  out  of  his  power  to  restore  the  parties  to  their 
original  condition." 

§  746.  As  our  law  is  far  from  clear  on  this  point  it  The 
may  be  useful  to  refer  to  the  principles  of  French  Law  l^^° 
as  expounded  by  Pothier.*  According  to  him  an  action 
for  rescission  was  not  precluded  by  the  change  or 
destruction  of  the  thing  sold.  If  the  destruction  took 
place  without  the  act  of  the  plaintiff,  he  was  not  bound 
to  do  more  than  he  could.  If  the  horse  had  died,  the 
plaintiff  must  give  back  his  skin :  if  the  cow  sold  had 

1  Supra,  §  736.  App.   Cas.   831.      See,  too,  Sheffield 

2  Hunt    V.    Silk,    5    East,    449 ;  Nickel    Co.  v.    Unwin,  2  Q.   B.   D. 
Blackburn  v.  Smith,  2  Ex.  783.  214,  223. 

3  El.  B.  &  E.  155,  approved  in  *  Traite  du  Contrat  de  Vente,  ss. 
P.  C.    Urquhart  v.   Macpherson,   3  220—223. 
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died  of  a  contagious  disease,  and  been  buried,  he  need 

return  nothing.     If,  on  the  other  hand,  the  change  or 

destruction  was  due  to  the  act  of  the  plaintiflP,  he  was 

bound  to  account  to  the  defendant  for  the  value  of  the 

thing  but  did  not  lose  his  action. 

Innocent       §  747.  Tlie  right  to  rescind  does  not  arise  from  an 

sentaSon  innocent  misrepresentation,  unless  it  be  such  as  to  show 

generally  ^^^^  there  is  a  complete  difference  in  substance  between 

to^eaomd  "^^^^  '^^^  supposcd  to  be  and  what  was  taken  so  as  to 

constitute  a  failure  of  consideration.^ 
other  §  748.  It  must  not  be  assumed  that  in  every  case  in 

open         which  the  right  of  rescission  is  lost,  every  other  remedy 
rescission  in  rcspect  of  the  transaction  is  lost  also.     This  is  not 
sSfr       ^^^  ^^^^-     Thus  a  person  induced  to   take  shares  by 
fraud  may  have  lost  the  right  of  rescinding  the  con- 
tract,   but   may   yet   sue  the  deceiver   for   indemnity 
against  the  loss  resulting  from  the  contract.^     A  prin- 
cipal authorizes  an  agent  to  buy  shares  at  3/.  per  share 
on  the  agent's  representation  that  he  can  procure  them 
for  that  price  :  the  agent  has  in  fact  just  bought  them 
for  2l.  a  share  :  the  principal  having  sold  the  shares 
before  the  discovery  of  the  fraud  cannot  rescind  the 
contract,  but  may    sue    the    agent   for   the    difference 
between  31.  and  2l.  per  share.^ 
Fraud  is        §  749.  The   sccond  effect  of  fraud  on  the  contract 
ba^^to™^  is  this  :  it  "  operates,"  as  expressed  by  Lord  Lyndhurst, 
relief.       "  ag  a  personal  bar  to  the  relief."  *     This  is  an  operation 
independent   of  the    rescission   of   the    contract :     and 
though  there  can  be  no  doubt  that,  where  the  defrauded 
party  has  elected  to  be  bound  by  the  contract,  he  has 

1  Kennedy  v.  Panama,  &c.  Mail  C.  P.  D.  376 ;  and  Adam  v.  New- 
Co.,  L.  E.  2  Q.  B.  580 ;  Seddon  v.  higging,  supra,  §  743. 
North  Eastern  Salt  Co.  (no  rescission  2  pggj  y_   Qurney,  L.  R.  6  H.  L. 
of  executed  contract  for  sale  of  chattel  377. 

or  chose  in  action  on  the  ground  of  3  Kimher  v.  Barber,  L.  E.  8  Ch. 

innocent  misrepresentation),  [1905]  56. 

1  Ch.  326 ;  Torrance  v.  Bolton,  L.  E.  «  In  Harris  v.  Kemhle,  5  Bli.  N.  S. 

8  Ch.  118.     Cf.  Brett  v.  Clowser,  5  at  p.  751. 
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also  waived  the  right  to  insist  on  the  personal  bar, 
it  does  not  follow  that  he  has  also  lost  the  right  to 
set  up  that  bar  where  rescission  has  become  impossible 
from  the  interests  of  third  persons,  or  from  the  im- 
possibility of  restitution  arising  either  from  the  act 
of  God  or  of  third  persons  or  from  his  own  act  before 
knowledge  of  the  fraud.  In  all  these  cases,  it  is 
conceived  that  the  defendant  might  still  urge  the  fraud 
as  a  bar  to  specific  performance; — ^just  as  at  Common 
Law  he  might,  after  having  lost  his  right  to  rescind  in 
any  of  the  ways  last  indicated,  maintain  an  action  of 
deceit  against  the  defrauding  party/ 

An   innocent   misrepresentation    may,   as  well    as    a  innocent 
fraudulent  one,  constitute  a  personal  bar  to  relief.^  ™ntafion. 

§  750.  Where  it  appears  that  the  execution  of  a  Fraud  on 
contract  in  the  manner  insisted  on  by  the  plaintiff  ^"^^ 
will  result  in  a  fraud  upon  the  public,  the  Court  will 
not  enforce  the  performance  of  the  defendant's  part  of 
the  contract.  Thus  in  a  case  where  the  plaintiffs 
sought  to  compel  the  defendant  to  perform  an  alleged 
contract  by  him  to  edit  a  guide-book  with  a  title-page 
stating  it  to  be  the  work  of  K.  (a  well-known  editor 
of  such  books),  who,  in  fact,  had  nothing  to  do  with 
it,  it  was  held  that  the  defendant  was  justified  in 
staying  his  hand  and  breaking  off  the  delivery  of 
"  copy  "  of  his  manuscript,  on  the  ground  that  such  a 
title-page  was  calculated  to  deceive  the  public.^ 

1  Glarke  v.  Dickson,  El.  B.  &  E.  3  p^si!  v.  Marsh,  16  Ch.  D.  395. 
148. 

2  Clermont  v.  Tasburgh,  IJ.  &  W.  ^^-  ^'^^^"'^  ^-  •^'"»«''  ^^  ^'-  ^^-  ^■ 
112.  81. 
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Fraud. 

In  Walmsley  v.  GriffHh  et  al.,  10  O.A.E.  327,  the  plain- 
tiff negotiated  with  the  defendants,  Griffiths,  for  the 
purchase  of  the  land  in  question,  and  at  different  times 
obtained  from  them  writings  giving  him  the  option  to 
purchase  for  |20,000.  Defendants,  Griffiths,  set  up  that 
these  negotiations  were  had  with  plaintiff  as  their  agent 
with  the  view  of  effecting  through  him  a  sale  to  the 
Independent  Order  of  Oddfellows  at  the  same  or  a  higher 
price  for  the  defendants,  Griffiths.  After  these  options 
had  been  given  to  the  plaintiff,  he,  on  the  forenoon  of  the 
17th  of  February,  1882,  agreed  to  sell  to  the  Oddfellows 
for  |25,000,  and  afterwards,  on  the  same  day,  he  went  to 
the  defendants,  Griffiths,  and  offered  to  purchase  for  |19- 
500  in  lieu  of  the  |20,000,  previously  named.  He  was  asked 
by  the  Griffiths  whether  the  sale  to  the  Oddfellows  was 
off,  to  which  he  replied  that  it  was,  and,  in  the  same  con- 
versation, informed  the  Griffiths  that  he  could  not  sell 
the  property  for  |20,000  as  a  reason  why  he  should  get 
it  for  119,500,  for  if  sold  to  another  he,  plaintiff,  would  be 
entitled  to  commission  of  |500,  and  the  Griffiths  there- 
upon agreed  to  sell  to  plaintiff  for  |19,500.  Subsequently, 
on  the  same  day,  plaintiff  entered  into  a  contract  in 
writing  to  sell  to  the  Oddfellows  for  |25,000. 

It  was  held  that,  without  reference  to  the  question  of 
agency  to  sell,  the  evidence  shewed  that  a  sale  to  the 
Oddfellows  was  in  contemplation  of  both  parties  and  was 
the  foundation  of  the  transaction,  and  that  the  misre- 
presentation by  the  plaintiff  in  regard  to  the  sale  to  the 
Oddfellows  was  such  as  disentitled  him  to  a  decree  for 
specific  performance.  Burton  J.A.  dissented,  but  it  was 
clear  from  his  judgment  that  he  assumed  the  facts  to  be 
different  from  those  assumed  by  other  members  of  the 
Court  which  were  as  above  stated. 

In  Livingstone  v.  Acre,  15  Grant's  Ch.  610,  the  de- 
fendant, a  man  of  weak  intellect,  was  fraudulently  in- 


372b 


FRAUD. 


duced  to  execute  a  quit-claim  deed  of  a  piece  of  land  to 
which  he  was  entitled  as  heir-at-law,  but  no  considera- 
tion was  given  for  such  deed.  The  land  was  afterwards 
conveyed  to  the  plaintiff  for  valuable  consideration. 
After  the  lapse  of  more  than  fifteen  years,  the  defendant 
brought  ejectment  against  the  plaintiff  and  it  was  de- 
cided that  the  title  had  not  passed  by  the  deed  executed 
by  him.  The  plaintiff  thereupon  instituted  proceedings 
to  reform  the  deed,  or,  treating  it  as  a  contract  only,  for 
specific  performance  thereof. 

It  was  held  that,  though  the  plaintiff  had  equi- 
ties as  a  purchaser  for  value,  yet  the  defendant  had  an 
equity  to  set  aside  the  deed  that  he  had  been  deceived 
into  executing,  and  that  his  equity  being  the  elder,  and 
he  having  the  legal  title  in  his  favour,  the  Court  could 
not  interfere  to  give  the  plaintiff  relief. 

It  was  also  held  that,  although  the  defendant's  laches 
or  acquiescence  for  so  long  a  period  might  be  a  reason 
for  refusing  him  relief  were  he  in  court  as  a  plaintiff, 
still,  they  did  not  constitute  a  ground  for  granting  tlie 
plaintiff  the  relief  sought,  and  under  the  circumstances 
the  Court  dismissed  the  bill. 

Contract  Procured  by  Misleaduif/  Conduct.-. 

In  Henderson  v.  Thomson,  41  S.C.R.  445,  an  intend- 
ing purchaser,  by  disguising  his  intention  under  the  role 
of  a  disinterested  friend,  and  representing  that  he  would 
act  in  a  friendly  way  on  behalf  of  the  owner  in  securing 
a  purchaser  for  her  property,  induced  the  owner  to  ac- 
cept an  offer  for  the  purchase  of  it  which  probably 
would  not  otherwise  have  been  accepted  without  indepen- 
dent investigation.  It  was  held  that  specific  perform- 
ance of  the  agreement  for  sale  thus  procured  should  not 
be  enforced.  The  case  of  Fellowes  v.  Lord  Gwydyr,  1 
Sim.  63,  is  discussed  in  the  judgment  and  distinguished. 
Per  Duff  J. :  "I  will  only  add  a  Avord  about  Fellowes  v. 
Lord  Gwydyr.  When  that  case  comes  to  be  examined  by 
a  Court  competent  to  review  it,  it  may  be  found  that 
whatever  is  to  be  said  about  the  decision  itself,  the 
reasoning  on  which  it  Avas  based  by  Lord  Lyndhurst,  as 
well  as  by  the  Yice-Chancellor,  is  not  quite  reconcil- 
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able  with  principles  established  by  more  recent  decisions. 
In  Felloics  v.  Lord  Gicydyr,  the  parties  were  at  arms 
length  and  the  Lord  Chancellor,  moreover,  declined  to 
draw  the  inference  that  the  misleading  conduct  of  the 
vendors  had  operated  upon  the  mind  of  the  purchaser 
to  induce  him  to  make  the  purchase." 

Puffing  Distinf/iiishcd. 

A  sale  of  lands  by  auction  being  about  to  take  place, 
an  intending  purchaser,  in  conversation  ^ith  a  person 
who  had  previously  purchased  a  portion  of  the  same  pro- 
perty, Avas  told  by  him  that  he  intended  buying  additional 
portions  thereof,  and  that  he  expected  the  property 
would  fetch  about  £70  or  £80  an  acre,  and  that  he  Avas 
prepared  to  go  as  high  as  £100  per  acre  for  that  portion 
which  he  intended  to  buy.  It  was  shcAvn  that,  by  an 
arrangement  benveen  the  owner  of  the  estate  and  this  per- 
son, it  was  agreed  that  he  should  have  the  lots  desired  by 
him  at  the  same  price  that  he  had  paid  for  the  first  pur- 
chase, no  matter  at  what  price  they  were  knocked  down 
to  him,  and  they  were  accordingly  bid  off  by  him  at  a 
much  higher  figure  than  that  formerly  paid  )iy  him.  It 
was  held  that  this  was  not  puffing,  although  it  might  have 
the  effect  of  misleading  the  intending  purchaser  who 
swore  that  he  had  relied  on  the  opinion  of  this  party, 
but  as  he  did  not  swear  that  he  had  been  influenced  by  the 
example  of  this  person  or  the  information  thus  given  by 
him,  the  Court  decreed  a  specific  performance  of  the  con- 
tract for  the  purchase  of  certain  portions  of  the  estate 
bid  off  by  him  at  the  auction.  Crooks  v.  Davis,  6  Grant's 
Ch.  317. 


373 


CHAPTER   XY. 

MISTAKE. 

§  751.  There   being   at   least    two    parties    to    every  ^-g^^^g^ 

contract,    it   follows   that   mistake    may    be,    1st,    the  ti^^t  occur 

•^  m  con- 

mistake  of  the  defendant  alone  ;  or  2ndly,  the  common  tracts. 

mistake    of   both   plaintiff  and   defendant ;    or    3rdly, 

the    mistake    of    the    plaintiff    alone.      The    first    and 

second  species  will  require  discussion,   as  grounds  of 

defence    to    an    action    for    specific    performance ;    the 

second  and  third  will  both  raise  the  question  how  far 

the  plaintiff  may  enforce  performance  with  a  correction 

of  the  error.     It  will  be  necessary  to  consider  mistake 

not  only  as  a  defence  to  a  specific  performance,  but 

also  to  some  extent  as   giving  a  plaintiff  a  right  to 

rescission  or  rectification  of  the  contract. 

§  752.  Mistake   may  be  of  such  a  character  as   in  principle 

the  view  of  a  purely  Common  Law  Court  to  avoid  the  aJtice. 

contract  on  the  ground  of  want  of  consent  or  of  total 

failure  of  consideration.^     But  Equity  does  not  confine 

the  defence  of  mistake  to  these  cases.     The  principle 

upon  which  it  proceeds  is  this : — that  there  must  be  a 

contract  legally  binding,  but  that  this  is  not  enough, 

— that  to  entitle  the  plaintiff  to  more  than  his  Common 

Law  remedy,  the  contract  must  be  more  than  merely 

legal.      It   must   not   be   hard    or   unconscionable :    it 

must   be   free   from    fraud,   from   surprise,    and    from 

mistake :  for  where  there  is  mistake,  there  is  not  that 

'  Raffles  V.    Wichelhaus,  2  H.  &  0.  906;  Kennedy  v.  Panama,  &c.  Mail 
Co.,  L.  K.  2  Q.  B.  580. 
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consent  which   is   essential  to  a  contract   in  Equity : 
no7i  videntur  qui  errant  consentire.^ 
Jiistake        8  753.  In  gome  cases,  mistake  furnishes  an  absolute 

some-  ^  '  •         re      ^ 

times,       bar  to  specific  performance  :  in  other  cases  it  aiiords 

but  not  ^  ^ ,  I 

always,  a  uo  such  ground,  if  the  plaintiff  be  willmg  to  make 
perform-  a  reasonable  compensation  to  the  defendant  for  the 
^'^°®"  mistake  made  :  whether  a  given  case  falls  within  one 
or  other  of  these  categories  depends  on  all  its  cir- 
cumstances.^ 
As  to  the       §  754.  Again,  the  Statute  of  Frauds  has  not  affected 

statute  of    ,  .  .  .  .  „ 

Frauds,     tlie    Situation    oi    a    defendant    against    whom    specific 
performance  is  sought,^  and  it  therefore  leaves  it  open 
to  him  to  produce  any  evidence  for  his  purpose,  which 
is  not  to  establish  a  contract,  but  to  rebut  an  equity 
which  the  plaintiff  insists  has  arisen  out  of  a  contract. 
Parol  evi-      §  755.  The  cases  of  mistake  have,  it  is  true,  seemed 
mitted  for  to  present  rather  peculiar  difficulties  to  the  admission 
of  parol  evidence,  because  it  has  been  argued  that  to 
do   so   is  to   overrule   the   Statute  of  Frauds  and  to 
contradict   the    writing    by   parol.     Its   admission    is, 
however,  the  settled  doctrine  of  the  Court,  and  that 
not  merely  for  purposes  of  defence  to  a  specific  per- 
formance, but,  as  we  shall  hereafter  see,  for  the  purpose 
of  correcting  the  mistake.    The  question  of  its  admission 
by  way  of  defence  was  much  debated  in  the  case  of 
Mwrg_uis    the    Marquis    Townshend   v.    Stangroom,^   where   Lord 
}tendY.     Eldon  said,  "It  cannot  be  said,  that  because  the  legal 
groom.      import  of  a  written    agreement  cannot  be  varied  by 
parol    evidence,    intended    to    give    it    another   sense, 
therefore  in  Equity,  when  once  the  Court  is  in  possession 
of  the  legal  sense,  there  is  nothing  more  to  inquire 
into.     Fraud    is    a    distinct    case,    and    perhaps   more 

>  Dig.  Lib.  50,  tit.  17,  t.  116.    See  way  Co.  v.    Winter,  Cr.  &  Pli.  57, 

Wilding  v.  Sanderson,  [1897]  2  Ch.  62 ;  McKenzie  v.  Hetheth,  7  Cli.  D. 

534 ;  Scott  v.  Ooulson,  [1903]  2  Ch.  675. 

249;    72   L.   J.   Ch.  600,   affirming  ^  Per   Grant   M.R.    in    Clarice  v. 

S.  C.  [1903]  1  Ch.  453.  Grant,  14  Ves.  519. 

"  London  and  Birmingham  Bail-  *  6  Ves.  328. 
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examinable  at  Law :  but  all  the  doctrine  of  the  Court  as 
to  cases  of  unconscionable  agreements,  hard  agreements, 
agreements  entered  into  by  mistake  or  surprise,  which 
therefore  the  Court  will  not  execute,  must  be  struck 
out,  if  it  is  true,  that  because  parol  evidence  should 
not  be  admitted  at  Law,  therefore  it  shall  not  be 
admitted  in  Equity  upon  the  question,  whether,  ad- 
mitting the  agreement  to  be  such  as  at  Law  it  is  said 
to  be,  the  party  shall  have  a  specific  execution,  or  be 
left  to  that  Court,  in  which,  it  is  admitted,  parol 
evidence  cannot  be  introduced."  ^  "  No  person,"  said 
Lord  Eedesdale,  "  shall  be  charged  with  the  execution 
of  an  agreement,  who  has  not,  either  by  himself  or 
his  agent,  signed  a  written  agreement ;  but  the  statute 
does  not  say  that  if  a  written  agreement  is  signed,  the 
same  exception  shall  not  hold  to  it  that  did  before  the 
statute."  ^ 

§756.  It  follows  from  what  has  been  stated,  that  Mistake  of 
where  the  defendant  .has  been  led  into  any  mistake  or  fendant. 
error,  the  plaintiff  cannot  enforce  the  contract  with 
the  mistake.  Therefore  where,  in  a  sale  by  auction, 
the  plaintiff  had  induced  the  defendant,  who  was  the 
vendor,  to  think  that  he  should  not  bid,  and  so  put 
him  off  his  guard,  and  the  estate  was,  by  a  misappre- 
hension on  the  part  of  the  person  employed  to  make 
the  reserved  bidding,  allowed  to  be  knocked  down  to 
the  plaintiff,  the  Court,  on  the  ground  of  mistake, 
though  there  was  no  fraud,  declined  to  enforce  the 
sale.^  In  another  case  the  estate  was  sold  in  lots :  the 
particular  stated  that  the  timber  on  lots  four  and  five 
was  to  be  taken  at  a  valuation :  in  addition  to  this, 
one  of  the  conditions  of  sale  specified  that  the  pur- 
chaser  was   to   take   the    timber   (speaking    generally 

1  6  Ves.  at  p.  333.     Accordingly  3  Mason  v.  Armitage,  13  Ves.  25 ; 

Manser  v.  Bach,  6  Ha.  443. 

=  In  Clinan  v.  Cooke,  1  Sch.  &  ^^^  ^-  ^to^-^*"''™.  3  Ves.  34;  Day 

Lef.  39.  V.  Wells,  30  Beav.  220. 
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without  reference  to  any  particular  lot)  at  a  valuation  : 
Grant  M.E.  said  that  the  express  declaration  as  to 
lots  four  and  five  was  so  likely  to  mislead  a  purchaser 
as  to  the  meaning  of  the  conditions,  that  supposing 
that  the  right  construction  of  the  condition  was  that 
it  applied  to  all  the  lots,  it  would  be  inequitable  to 
enforce  specific  performance  of  the  contract/  Again, 
where  ^  on  a  sale  by  auction,  the  plan  annexed  to  the 
particulars  of  the  property  (a  house  and  grounds) 
showed  a  shrubbery  on  the  western  boundary,  and 
the  defendant,  going  to  inspect  the  property  before 
the  sale  with  the  plan  in  his  hand,  found  on  the 
western  side  a  belt  of  shrubs  with  an  iron  fence  out- 
side it  enclosing  three  ornamental  trees,  and  he  then 
bought  the  property,  believing  that  the  fence  was  the 
boundary,  but  the  real  boundary  was  a  line  of  shrubs 
within  the  shrubbery  and  did  not  enclose  the  trees, 
the  Court  of  Appeal  held  that  the  mistake  was  increased 
by  at  least  crassa  negligentia  on  the  part  of  the  vendors, 
and  accordingly  dismissed  with  costs  their  bill  for 
specific  performance. 
Where  §  757.  In  the  preceding   cases,  it  will  be  observed 

buted  to  that  the  plaintiff"  contributed  to  the  mistake  of  the  de- 
b^piam-  fen(Jant  :  and  there  is  no  doubt  that  the  circumstance 
that  the  plaintiff"  has  by  his  words  or  his  silence  or  in 
any  way  contributed  to  the  error  of  the  defendant,  even 
though  he  may  have  done  so  unintentionally,  greatly 
strengthens  the  defendant's  case.^ 
Mistake         8  758.  Even  where  the  mistake  is  purely  due  to  the 

purely  of  ,  ,  x  ./ 

defen-       defendant  himself  or  his  agent,  the  Court  will  in  some 
cases    refuse    specific    performance  :  *    indeed,    it    will 

1  Higgenson  v.  Clowes,  15  Ves.  ^  Baskcomb  v.  Beckwith,  L.  R.  8 
516.  See,  too,  per  Jessel  M.E.  in  Eq.  100;  of.  Caballero  y.  Henty, 
Jones  V.  Bimmer,  14  Oh.  D.  at  p.  L.  R.  9  Ob.  447;  Bray  v.  Briggs, 
592;  Moxey  v.  Bigwood,  4  De  Gr.  20W.  E.  062;  Wilding  y.  Sanderson, 
P.  &  J.  351 ;  and  cf.  Phelps  v.  White,  [1897]  2  Ch.  534. 

5  L.  E.  Ir.  at  p.  335.  *  See  per  Jessel  M.E.  in  Jones  v. 

2  Denny  v.  Hancock,  L.  E.  6  Ch.  1.      Bimmer,  14  Ch.  D.  at  p.  592. 
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sometimes  furnisli  active  assistance  on  the  ground  of  the 
mistake  of  the  party  himself  as  well  as  of  another,  as 
is  strongly  shown  by  a  case  in  which  a  professional  man 
was  held  entitled  as  plaintiff  to  the  rectification  of  an 
error  in  a  deed  of  his  own  drawing/  The  cases,  too,  on 
intoxication  furnish  an  analogy  to  this  doctrine  :  for 
that  circumstance  is  a  ground  of  defence,  though  it 
may  have  been  in  nowise  brought  about  by  the 
plaintiff." 

§  759.  On  this  principle,  where  a  person,  who  was  Mistakes 
employed  to  bid  for  one  of  two  distinct  estates  offered  and  of  a 
for  sale  at  the  same  time   and   place,    came  into    the  "''^^^°^- 
auction-room,  and  after  hearing  the  description  of  a  lot 
which  was  perfectly  different  from  that  for  which  h$ 
was  engaged  to  bid,  kept  bidding  in  a  hasty  and  incon- 
siderate manner  for,  and  ultimately  purchased,  this  lot, 
which  by  his  OAvn  gross  mistake,  he  thought  to  be  the 
lot  for  which  he  was  to  bid,  the  Court  refused  speci- 
fically to  carry  out  the  sale.^     And  where  a  vendor  by 
mistake    ofi"ered    to  sell   an  estate   for    1,100^.,    which 
figure  he  had  by  a  wrong  addition  reached  instead  of 
2,100^.,   the  Court  refused  the  purchaser  specific  per- 
formance and  dismissed  his  bill  without  costs.* 

§  760.  So  where  a  vendor  had  revoked  the  authority  other 
of  the  auctioneer  as  to  part  of  the  property,  and  the  *^®*'^'^'=®^- 
auctioneer   inadvertently   sold   the    whole,    the    Court 
refused  specific  performance,  though  the  purchaser  was 
justified  in  believing  that  he  purchased  all  he  claimed 
by  his  bill.'     Again,  where  a  description  of  parcels  was 


'  Ball  V.  Storie,  1   S.  &  S.  210 ;  James  L.J.  in  Taviplin  v.  James,  15 

cf.  Cox  y.  Smith,  19  L.  T.  N.  S.  517.  Ch.  D.  at  p.  221.     Such  a  mistake 

"  See  supra,  §  403.  will    not  be  a   ground   for   oi^ening 

'  Malins  v.  Freeman,  2  Ke.  25 ;  biddings,   which   can   now   only  be 

cf.  Van  Praagh  v.  Everidge,  [1902]  opened  for  fraud.     Griffiths  v.  Jones, 

2  Ch.  266  ;  reversed  in  0.  A.,  [1903]  L.  R.  15  Eq.  279. 

1  Oh.  434 ;  72  L.  J.  Ch.  260.  ^  Manser  v.   Bach,   6   Ha.   443  ; 

*   Webster  y.    Cecil,   30  Beav.  62.  followed  in  Be  Hare  and  O'More's 

As  to  the  costs  in  this  case,  see  per  Contract,  [1901]  1  Ch.  93. 
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prepared  by  the  vendor's  solicitor  from  a  previous 
description,  whicli  had  been  prepared  by  another 
solicitor  on  the  report  of  a  surveyor,  and  the  description 
turned  out  to  be  erroneous  as  to  quantity,  the  Court 
would  not  enforce  the  sale  on  the  vendor,  iinless  the 
case  were  one  for  compensation,  and  the  purchaser 
would  submit  to  it.^  Ands  where  a  vendor  sold  a 
manor,  being  at  the  time  ignorant  of  its  exact  extent, 
and  both  parties  at  the  time  of  the  contract  believed 
that  what  it  included  was  something  different  from 
what  it  really  did,  and  the  manor  proved  to  comprise 
valuable  property  that  the  vendor  did  not  know  to  be 
within  it,  the  purchaser's  bill  for  specific  performance 
was  dismissed.^ 

Howell  V.  §  761.  Where  a  defendant  was  tenant  for  life  of  an 
estate,  under  a  settlement  which  contained  a  proviso, 
that  if  he  purchased  and  settled  an  estate  in  fee  simple 
in  possession  in  some  convenient  place  or  places  of  a 
value  equal  to  or  greater  than  the  estate  comprised  in 
the  settlement,  then  his  estate  should  become  the 
property  of  the  tenant  for  life  ;  and  he,  imagining  that 
he  had,  with  the  concurrence  of  his  wife,  an  absolute 
power  of  disposition  over  the  settled  estate,  entered 
into  a  contract  for  sale  :  Plumer  V.C.  refused  to  carry 
it  into  effect  by  an  exercise  of  the  proviso  in  the 
settlement,  considering  that  such  a  performance  of  the 
contract  would  be  attended  with  great  difficulty,  and- 
that  the  defendant  had  not  contracted  for  that  purpose 
or  with  that  intention.* 

Mistake  of     §  762.  In  a  case  where  a  corporation  was  contracting 

^  Leslie  V.   Tompson,  9  Ha.  268.  601.     See,  too,  Earl  of  Durham  v. 

See    also   per  Lord    Cottenham    in  Legard,  34  Beav.  611 ;  Richards  v. 

Alva/nley  v.  Kinnaird,  2  Mac.  &  Gr.  North    London    Bailway    Co.,    20 

7;  Edsham  v.  Langleij,  1  Y.  &  0.  W.  R.  194. 
C.   C.   175;   Neap  v.  Abbott,  C.   P. 

Coop.  Rep.  (1837-8)  333.     And  cf.  a  Howell  v.  George,  1  Mad.  1.    Of. 

McKenzie  v.  Hesketh,  7  Ch.  D.  675.  Hood  v.  Oglander,  34  Beav.  at  pp. 

2  Baxendale  v.    Seale,  19    Beav.  518,  519. 
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by  an  agent,  and  he  swore  to  his  sense  and  under-  defen- 
standing  of  the  contract  he  entered  into  being  to  a  agent^ 
certain  effect  which  the  contract  did  not  justify,  and 
a  bill  was  filed  against  the  corporation,  one  ground 
upon  which  Knight  Bruce  L.J.  dismissed  an  appeal 
against  the  corporation  was  this  mistake  of  the  agent. ■■ 
It  would  open  a  wide  field  of  defence  if  every  mis- 
apprehension of  the  legal  effect  of  a  contract  furnished 
a  valid  one.  But  perhaps  the  Court  considers  with 
more  favour  as  a  defence  the  allegation  of  mistake  in 
an  agent  than  in  a  principal.^ 

§  763.  Where   there  has  been  no  misrepresentation,  Gases 

wlisrs 

and  there  is  no  ambiguity  in  the  terms  of  the  contract,  mistake 
the  defendant  cannot  be  allowed  to  evade  the  perform-  daut  no 
ance  of  it  by  the  simple  statement  that  he  has  made  ^^^^^°^- 
a  mistake.^  In  a  case  before  Lord  RomilIyM.E.,  where 
the  defendant  alleged  that  he  misunderstood  the  par- 
ticulars of  sale,  his  Lordship  observed  that  "  if  there 
appear  on  the  particulars  no  ground  for  the  mistake,  if 
no  man  with  his  senses  about  him  could  have  misap- 
prehended the  character  of  the  parcels,  then  I  do  not 
think  it  is  sufficient  for  the  purchaser  to  swear  that  he 
made  a  mistake  or  that  he  did  not  understand  what  he 
was  about."  *  And  so  where,  according  to  the  true 
construction,  the  contract  made  the  intended  lease 
determinable  at  the  option  of  either  party,  but  the 
lessee  insisted  that  he  signed  it  in  the  belief  that  it  gave 
the  option  to  him  only,  the  Court  overruled  the  defence 
based  on  the  alleged  mistake.^ 

§  764.  So   again  where  the   property  sold   (an  inn  TampUn 
and  shop)  was  described  in  the  particulars  as  consisting 

^  Wycombe  Eailway  Co.  v.  Don-  *  Swaisland  v.  Bearsley,  29  Beav. 

nington  Hospital,  L.  R.  1  Ch.  268.  430.     This  statement  of  the  law  was 

"  Per  Turner  L.J.  in  Morrison  v.  cited    and    approved   by   Baggallay 

Barrow,  1  De  G.  F.  &  J.  638.  L.J.  in  Tamplin  v.  James,  15  Cb.  D. 

^  Fer  Baggallay  L.J.  in  Tam,pUn  at  p.  218. 

V.  James,  15    Ch.    D.    at  p.  217 ;  «  Powell  v.  Smith,  L.  E.  14  Bq. 

Morley  v.  Olavering,  29  Beiv.  84.  85. 
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of  Nos.  454  and  455  on  the  title  map,  containing  by 
admeasurement  20  perches  more  or  less,  and  in  the 
occupation  of  Mrs.  K.  and  Mr.  S., — all  which  state- 
ments were  correct, — and  correct  plans  of  the  property 
were  exhibited  at  the  auction ;  and  the  purchaser 
deposed  that  he  did  not  see  the  plans,  but  had  known 
the  property  from  his  boyhood,  and  bought  it  in  the 
belief  that  it  included  two  plots  of  garden  ground 
which  had  for  many  years  been  occupied  with  the 
gardens  behind  the  inn  and  shop  respectively ;  it  was 
held  by  Baggallay  L.J.  (sitting  for  Malins  V.C.)  and 
by  the  Court  of  Appeal  that  the  purchaser  was  not 
entitled  to  be  released  from  his  bargain.^  "  If,"  said 
James  L.J.,  "a  man  will  not  take  reasonable  care  to 
ascertain  what  he  is  buying,  he  must  take  the  con- 
sequences. ...  It  is  not  enough  for  a  purchaser  to 
swear  '  I  thought  the  farm  sold  contained  twelve  fields 
which  I  knew,  and  I  find  it  does  not  include  them  all.' 
or  'I  thought  it  contained  100  acres  and  it  only  con- 
tains 80.'  It  would  open  the  door  to  fraud  if  such  a 
defence  was  to  be  allowed.  Perhaps  some  of  the  cases 
on  this  subject  go  too  far,  but  for  the  most  part  the 
cases  where  a  defendant  has  escaped  on  the  ground  of 
a  mistake  not  contributed  to  by  the  plaintifi",  have  been 
cases  where  a  hardship  amounting  to  injustice  would 
have  been  inflicted  upon  him  by  holding  him  to  his 
bargain,  and  it  was  unreasonable  to  hold  him  to  it."  ^ 

§  765.  Indeed,  it  seems  on  general  principles  clear 
that  one  party  to  a  contract  can  never  defend  himself 
against  it  by  setting  up  a  misunderstanding  on  his  part 
as  to  the  real  meaning  and  effect  of  the  contract,  or 
any  of  the  terms  in  which  it  is  expressed.  To  permit 
such  a  defence  would  be  to  open  the  door  to  perjury 
and   to  destroy  the  security  of   contracts.^     Whether 

1  TampUn  v.   James,  15   Oh.  D.  ^  Consider    the     observations     of 

215.  Eekewich    J.    in     Van    Fraagh   v. 

"  15  Ch.  D.  at  p.  221.  Everidge,  71  L.  J.  Ch.  598  ;  [1902] 


MISTAKE.  381 

the  objection  to  such  evidence  is  derived  from  the 
doctrine  that  every  person  who  becomes  a  party  to  a 
contract,  contracts  to  be  bound  in  case  of  dispute  by 
the  interpretation  which  a  Court  would  put  on  the 
language  used,  or  from  any  other  doctrine,  the  objec- 
tion seems  to  be  certainly  valid. ^ 

§  766.  So    the    mistake    purely    of  one    party    to    a  Mistake  of 
contract  not  induced  by  the  other  will  often  fail  as  a  °^yomid 
ground  for  rescinding  the  contract  by  the  party  making  ^?^  ^escis- 
the    mistake.      So    where    the    defendants    sold   to    the 
plaintiffs  100  chests  of  tea  ex  Star  of  the  East,  and  the 
sale  was  made  by  a  sample  produced  by  the  defendants 
as  from  that  ship,  when  in  fact  it   had  nothing  to  do 
with  that  cargo,  and  the  defendants  gave  notice   that 
they  would  on  that  account  treat  the  contract  as  void, 
the  Court  of  Queen's  Bench  determined  that  there  was 
no  equity  in  the  defendants  simply  to  rescind  the  con- 
tract.^ 

§  767.  Again,    the    mistake    of   the    defendant   may  Mistake  of 
be    a  reason  for  putting    the    plaintiff  to  his  election  a'^^oun/ 
either  to  have  his  action  dismissed,  or  to  take  perform-  tion.^^'^ 
ance    of    the    contract    as    it    was    understood    by   the 
defendant.^ 

§  768.  We  may  now  proceed  to  consider  the  effect  Parol 
of   a  parol    variation    set  up    by  the    defendant   as    a  let  up^by 
ground   for    refusing    the    specific    performance    of    a  ^^nT 
written  contract  alleged  by  the  plaintiff.     It  depends 
on  the  particular  circumstances   of  each  case  whether 
the  variation  "  is  to  defeat  the  plaintiff's  title  to  have 
a    specific    performance,    or    whether    the    Court    will 

2  Ch.  266,  at  pp.  272,  273  ;  and  the  Cas.   108;  Hart  v.  Hart,  18  Cb.  D. 

case  of  Ooddard  v.  Jeffreys,  30  "W.  670.    Cf.  Hickman  v.  Berens,  [1895] 

E.  269,  270,  there   (at  p.  271)  re-  2  Oh.  638,  645,  and  consider  Wilding 

ferred    to.      The    decision    in    Van  v.  Sanderson,  [1897]  2  Ch.  534. 
Praagh  v.  Everidge  was  reversed  in 

C.  A.,  [1903]  1  Ch.  434;  72  L.  J.  '  ^""^^  ^-  Li^t^edale,  8  EL  &  Bl. 

Ch.  260.  ^^^• 

1  See  Stewart  v.  Kennedy,  15  App.  ^  Preston  v.  Luck,  27  Ch.  D.  497. 
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perform  the  contract,  taking  care  that  the  subject-matter 
of  this  parol  agreement  or  understanding  is  also  carried 
into  eiFect,  so  that  all  parties  may  have  the  benefit  of 
what  they  contracted  for."  ^ 

enr-'^T  §  '^^^'  ^^"^  Where  the  parol  variation  set  up  by 
the  defendant  shows  that  after  the  parties  to  the  con- 
tract had  mutually  agreed  with  one  another,  an  error 
occurred  in  the  reduction  of  the  contract  into  writing, 
and  it  appears  that  the  written  contract  varied  accord- 
ing to  the  defendant's  contention  represents  the  true 
contract  between  the  parties,  the  Court  will,  it  seems, 
enforce  specific  performance  of  the  contract  so  varied. 

Instances.  §  770.  Thus,  where  a  bill  was  brought  for  the 
specific  performance  of  a  contract  to  grant  a  lease  at  a 
rent  of  9^.  per  annum,  and  the  defendant  insisted  that 
it  ought  to  have  been  a  term  of  the  contract  that  the 
plaintiff  should  pay  all  taxes  :  Lord  Hardwicke  granted 
specific  performance,  and  directed  that  the  terms  of 
the  verbal  contract  should  be  carried  into  effect  by 
the  covenants  to  be  inserted  in  the  lease. ^  Again, 
where  a  bill  prayed  the  execution  of  a  contract  for 
the  sale  of  an  estate,  and  the  defendant  resisted,  and 
proved  parol  declarations  by  the  auctioneer  as  to  a 
right  of  common,  and  that  previously  to  the  sale  the 
particular  had  been  altered  as  to  a  certain  right  of 
common ;  the  plaintiff  proposed  that  his  bill  should  be 
dismissed,  but  Lord  Eldon  pursued  the  course  which 
the  defendant  insisted  on,  which  was  specifically  per- 
forming the  contract  as  contended  for  by  the  defen- 
dant, thus  saving  the  expense  of  a  cross-bill  by  him.^ 

"•  J^^e'^e      §  771.  (ii.)  But  where  the  mistake   or   parol  varia- 

dismissed.  tion  set  up  by  the  defendant  does  not  show  a  mere 
mistake  in  the  reduction  of  the  contract  into  writing, 

1  Per  Lord  Cottenham  in  London  p.  72. 

and   Birmingham  Railway    Co.   v.  ''  Joynes  v.  Statham,  3  Atk.  388. 

Winter,  Or.  &  Pli.  at  p.  62 ;  Smith  ^  Fife  v.    Clayton,  13   Ves.  546. 

V.    Wheatcroft,  9   Oh.  D.   223.     Of.  See  also   Gwynn  v.  Lethhridge,  14 

Morgan  v.  Griffith,  L.  R.  6  Ex.  at  Ves.  585. 
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but  that  one  party  understood  one  thing  and  the  other 
another,  there  is  no  such  contract  as  the  Court  will 
enforce,  and  the  plaintiff's  action  is  consequently 
dismissed. 

Therefore,  where  the  Court  thought  that  the  plaintiff 
and  defendant  had  both  been  mistaken  in  a  contract 
which  contained  certain  ambiguous  conditions  as  to 
the  payment  for  timber,  the  bill  was  dismissed.'- 

§  772.  The  same  result  follows  where,  from  any  Enforce- 
other  circumstance,  the  enforcement  of  the  parol  varia-  variation 
tion  set  up  by  the  defendant  would  be  unfair  on  either  ^'^*^'''' 
party.  Accordingly,  where  the  plaintiff  set  up  a  con- 
tract which  the  defendant  successfully  resisted  by  parol 
evidence  of  a  subsequent  contract,  and  the  plaintiff 
insisted  on  a  performance  of  the  contract  so  set  up ; 
Strange  M.E.  refused  to  grant  it,  on  the  grounds  that 
it  would  be  a  surprise  on  the  defendant  to  insist,  under 
the  prayer  for  general  relief,  on  the  performance  of  a 
contract  which  was  not  put  in  issue  by  the  record,  and 
that  the  plaintiff  had  really  caused  the  litigation  by  his 
refusal  to  adopt  the  real  contract.^  Again,  where  the 
defendant  proved  a  parol  variation,  and  a  great  lapse  of 
time  had  occurred,  and  compensation  in  respect  of  the 
term  in  dispute  must  have  been  allowed,  if  the  contract 
had  been  enforced,  for  the  period  whilst  the  doubt 
about  the  terms  of  the  contract  had  been  subsisting, 
the  plaintiff's  bill  was  dismissed,  but  without  costs.  ^ 

So  in  Linsday  v.  Lynch,*'  where  the  plaintiff  had 
refused   throughout   to  adopt  the  contract   which  the 


1  Glowes  V.  Eigginson,  1  V.  &  B.  Grant   M.E.   in   Price  v.   Dyer,  17 

524.     See  the  judgment  in  this  case  Ves.  364.    See  also  Smith  v.  Wheat- 

observed  on  by  Lord  St.  Leonards,  croff,  9  Oh.  D.  223. 

Vend.  133,  and  by  Stuart   V.C.  in  3  Qarrard  y.  Grmling,  2  Sw.  244- 
Dear  v.  Verify,  17  W.  E.  at  p.  568. 

See,  too,  Butterworth  v.  Walker,  13  *  2  Sch.  &  Lef.  1,  10—11.     See 

W.  E.  168.  Jeffery  v.  Stephens,  6  Jur.  N.  S.  947 ; 

'  Legal  v.  Miller,  2  Ves.  Sen.  299.  8  W.  E.  427  ;  Smith  v.  Wheatcroft, 

See  the  statement  of  this  case  by  9  Oh.  D.  233. 
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defendant  admitted,  the  bill  was  dismissed,  but  without 
prejudice  to  another  bill. 
i-«^¥f"      §  773.  (iii.)  Where,  as  is   often  the  case,  the  Court 

tifi  put  to  ^        '  '  ' 

his  eieo-  does  not  decide  that  the  parol  variation  falls  clearly 
under  either  of  the  previous  cases,  but  merely  that  the 
defendant  contracted  under  mistake,  it  puts  the  plaintiff 
to  his  election  either  to  have  his  action  dismissed,  or  to 
have  the  contract  executed  with  the  parol  variation.^ 

Higginson      s  774.  Thus,  in  Hiqqinson  v.  Clowes?'  where  the  con- 

V.  Clowes.      .  "^.  '  iyj  > 

ditions  of  sale  were  likely  to  have  misled  the  defendant, 
and  the  defendant  contended  for  a  different  construc- 
tion from  that  of  the  plaintiff,  Grrant  M.R.  offered  the 
plaintiff  either  to  have  his  bill  dismissed,  or  to  have 
the  contract  executed  on  the  defendant's  construction. 
The  counsel  for  the  defendant  contended  that  it  was 
not  competent  to  the  plaintiff  to  have  his  bill  dismissed, 
but  that  the  defendant,  without  filing  a  cross-bill,  might 
have  a  specific  performance  of  the  contract.  Grant  M.R., 
however,  held  that  that  right  existed  where  the  defen- 
dant's construction  was  adopted  by  the  Court,  but  that 
where,  as  in  the  case  before  him,  the  Court  did  not 
decide  that  the  defendant's  construction  was  right,  but 
only  that  he  had  contracted  under  a  mistake  created 
by  the  plaintiff,  the  bill  was  merely  dismissed.  In  a 
subsequent  suit  ^  on  the  same  contract,  where  the  parties 
were  inverted,  Plumer  V.C,  holding  that  there  had 
been  a  mistake  on  both  sides,  refused  specific  per- 
formance on  the  construction  of  the  defendant  in  the 
first  suit. 
Rams-  §  775.  In  Ramsbottom  v.  Gosden,^  where  the  written 

Gosden.'   Contract  confined  a  reference  of  expenses  to  those  of 
conveyance,   but  the   defendant   proved    by  the   parol 

1  See,  in  addition  to  the  cases  cited  *  1  V.  &  B.  165.  Quexy,  why 
infra,  Browne  v.  Marquis  of  Sligo,  was  not  specific  performance  en- 
10  Ir.  Ch.  B.  1.                                         forced    on   the    defendant's   conten- 

2  -^g  Yes  516.  ^^°^'  ^^  ^^^  ®"°'"  '''■PP^''^'"^   to   have 

been  merely  in  the  reduction  of  the 

3  1  V.  &  B.  52i.  contract  into  writing  ? 
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evidence  of  the  attorney  that  it  was  the  intention  of 
both  parties  that  the  plaintiff,  who  was  the  purchaser, 
should  also  pay  the  expenses  of  making  out  the  defen- 
dant's title.  Grant  M.R.  put  the  plaintiff  to  his  election, 
either  to  have  the  contract  performed  in  the  way 
contended  for  by  the  defendant,  or  to  have  his  bill 
dismissed.  And  in  a  subsequent  case,  where  the  de- 
fendant proved  a  parol  variation,  the  same  Judge  again 
left  the  plaintiff  either  to  have  a  specific  performance 
with  this  variation,  or  to  have  his  bill  dismissed.'^ 

§  776.  In  a  case  where  parol  evidence  was  admitted  Lord 
on  behalf  of  the  defendants  to  show  that  a  contract  by  Marquis 
several  persons  to  enter  into  bonds  in  1,500^.  ought  to%^.^^^*' 
have  been  for  one  joint  bond  in  that  amount  by  all ; 
Plumer  V.C.   left  it  to   the  plaintiff  to   have  his  bill 
dismissed,  or  to  take  a  decree  for  the  joint  bond,  or 
to    take    an    issue    on    which    the    witnesses    could    be 
examined.^ 

§  777.  In  Clarke  v.  Moore, ^  where  a  landlord  sought  ciarUe  v. 
specific  performance  of  a  contract  for  a  lease,  and  the  °°'^' 
defendant  set  up  a  parol  contract  to  abate  the  rent,  to 
which  the  plaintiff  at  the  bar  submitted,  the  lease  was 
directed  with  the  abatement  and  each  party  was  left 
to  bear  his  own  costs :  and  in  another  case,  where  it 
appeared  that,  in  addition  to  the  written  contract,  there 
had  been  an  understanding  between  the  agent  of  the 
plaintiff  and  the  defendant  as  to  payment  for  timber 
and  certain  expenses,  the  plaintiff  consenting  to  adopt 
the  terms  as  part  of  his  contract,  specific  performance 
was  granted.* 

§  778.  Where  there  is  a  stipulation  which  one  of  the  other 

I  n      ,  ,  ,  instances 

contracting  parties  may  reasonably  have  understood  to  of  varia- 
tion. 

1  Glarhe  v.  Grant,  14  Ves.  519.  *  London  and  Birmingham  Bail- 
As  to  this  case,  see  Dear  v.  Verity,  way  Co.  v.  Winter,  Cr.  &  Ph.  57 ; 
17  W.  E.  at  p.  569.  cf.  Barnard  v.  Cave,  26  Beav.  253 ; 

2  Lord  Gordon  v.  Marquis  ofHert-  Donald  v.  8cott,  10  Ir.  Ch.  R.  496. 
ford,  2  Mad.  106.  Distinguish  Smelling  v.  Thomas,  L.  B. 

3  1  Jon.  &  L.  723.  17  Eq.  303. 

F.  2    0 
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be  implied  in  the  contract,  and  did  so  understand, — as, 
for  instance,  the  insertion  of  a  usual  clause  in  a  lease, 
— specific  performance  will  not  be  enforced  against  such 
party    except   with    such    condition    included.^      And 
where   a   plaintiff  sought   relief  on    the  ground  of  a 
covenant  for  renewal,  which  had  for  one  hundred  and 
fifty  years  been  acted  on  in  a  manner  different  from 
its  terms, — namely,  by  continually  increasing  the  fine, 
and  not  the  rent :  the  Court  held  that  the  covenant 
could   not  be  carried   into  execution  according  to  its 
original   terms,  but   might   be  on  the  plaintiff's  sub- 
mitting to  a  conscientious  modification  of  it,  to  meet 
the  circumstances  of  the   case.^     In  this  instance  ac- 
quiescence, and  not  mistake,  was  the  ground  of  the 
variation. 
Variation,      §  779.  The  parol  variation  may  be  alleged  by  the 
jx^^^      plaintiff  for  the  purpose  of  offering  the  defendant  his 
election ;  ^  or  it  may  be  set  up  by  the  defendant  by 
way  of  defence.     If,  in  the  absence  of  its  being  thus 
alleged,  it  comes  out  on  the  evidence,  the  Court  will 
inquire  into  it  before  disposing  of  the  case.*     The  Court 
will  do  the  same  where  the  variation  is  alleged  by  the 
defendant,  and  so  far  proved  as  to  raise  a  suspicion  of 
its  existence,  and  yet  not  to  satisfy  the  Court.^ 
EYidenee.      §  780.  From  the  great  danger  which  would  otherwise 
arise,  the  Court  will  not  allow  a  person  to  escape  from 
a  written  contract  on  slight  parol  evidence  of  mistake 
on  his  own   part.      So    in  one    case   Lord    Hatherley 
(then  V.C.)  said  that  the  oath  of  the  defendant  that 
he  had  inserted  in  his  letter  a  term  which  he  in  fact 
omitted,  and  the  oath  of  his  agent  that  he  had  received 
instructions  to  the   like  effect,  in  letting   the   house, 

1  BickeUs  v.  Bell,  1  De  G.  &  Sm.  «  Barken  v.  Whitby,  T.  &  E.  366 ; 
335.  Consider  Ghappell  y.  Gregory,  London  and  Birmingham  Railway 
34  Beav.  250.  Co.  v.    Winter,   Cr.  &   Ph.  57 ;   cf. 

2  Davis  V.  Hone,  2  Soh.  &  Lef.  Selsham  v.  Langley,  1  Y.  &  C.  C.  0. 
341.  175. 

3  Robinson  v.  Bage,  3  Buss.  114.  «   yg^^  y_  Oorpe,  3  My.  &  K.  269. 
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would  not  have  sufficed ;  but  the  defendant  having  in 
his  letter  referred  to  the  offer  as  having  been  previously 
made  to  another  party,  and  that  party  swearing  that 
in  the  offer  as  made  to  him  the  term  omitted  in  the 
subsequent  offer  was  contained,  the  Court  held  that 
sufficient  evidence  of  mistake  on  the  defendant's  part 
had  been  given,  and  allowed  the  defence/ 

§  781.  The  common  error  or  mistake  of  both  parties  Common 
as  to  the  subject-matter  of  the  contract  is,  on  the  prin- 
ciples already  stated,  a  clear  ground  for  resisting  specific 
performance  :  so  where  the  plaintiff  being  entitled  to 
estates  during  the  life  of  A.  entered  into  a  contract  with 
regard  to  the  timber  on  the  estates  with  the  remainder- 
man ;  and  it  subsequently  appeared  that  A.  was  at  the 
time  dead,  though  this  circumstance  was  unknown  to 
both  parties;  Lord  Romilly  M.E.,  and  afterwards  the 
Lord  Justices,  refused  specific  performance  and  dis- 
missed the  bill  with  costs.^ 

§  782.  Further,  where  both  parties  to  a  contract  are  Mistake 
at  the  time  of  the  contract  in  mistake  or  error  as  to  parties  a 
the  matters  in  respect  of  which  they  are  contracting,  rescission! 
this  not  only  will  furnish  a  ground  for  resisting  specific 
performance,  but  also  may  enable  the  Court  to  rescind 
the  contract.^ 

1   Wood  V.  Scarth,  2  K.  &  J.  33.  a    completed    contract,    give    relief 

^  Cochrane   v.    Willis,   34    Beav.  against  a   common   mistake   in   the 

359 ;  L.  B.  1  Ch.  58.    Of.  per  Turner  same  way  as  it  would  against  fraud. 

L.J.  in  Murrell  v.  Goodyear,  1  De  And  this  was  done  in  Scott  v.  Coid- 

Q.  P.   &  J.   at   p.  449.      See,  too,  son,  [1903]   1  Ch.  453,  affirmed  in 

Watson  V.  Marston,  4  De  Gr.  M.  &  Gr.  0.  A.,  [1903]  2  Ch.  249  ;  72  L.  J. 

230,   where,   however,   Turner    L.J.  Ch.  600,  where  a  contract  for  sale  of 

said  (at  p.  238),  "Specific  perform-  a  life-policy,  entered  into   by   both 

ance  is  not  to   be  withheld   merely  parties  in  the  belief  that  the  assured 

upon  a  vague   idea  as   to  the  true  was  alive   whereas  be  in   fact  was 

effect   of    the   contract  not    having  dead,  was  set  aside,  at  the  suit  of  the 

been  known."  vendors,  after  it  bad  been  completed 

^  See  Torrance  v.  Bolton,  L.  E.  14  by  assigoment.     In  this  connection, 

Bq.   124;   8  Ch.  118.     In  Jones  v.  consider     Thompson    v.     Hickman, 

■Clifford,  3  Ch.  D.  at  p.  793,  Hall  [1907]  1  Ch.  550,  561,  where  Ne- 

V.C.  intimated  the  opinion  that  the  ville  J.  said  that  Davies  v.   M'itton 

€ourt  would,  even  in  the  case  of  (2  Dr.   &  War.   225)  and  Maij  v-' 
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Caiveriey  §  783.  Thus,  in  CalverUy  V.  Williams,^  Calverley 
Hams.  brought  his  bill  against  Williams  for  a  conveyance  of 
seven  acres  of  copyhold  land,  part  of  an  estate  sold  by 
auction  and  purchased  by  the  plaintiff  as  being  compre- 
hended in  the  advertisement  of  the  sale,  and  described 
as  in  the  possession  of  Groombridge.  The  defendant 
resisted  this  claim,  on  the  ground  that  he  did  not  intend 
to  include  those  seven  acres,  or  know  that  they  were 
in  the  possession  of  Groombridge.  Lord  Thurlow,  in 
giving  judgment,  said,  "  No  doubt,  if  one  party  thought 
he  had  purchased  bona  fide,  and  the  other  party  thought 
he  had  not  sold,  there  is  a  ground  to  set  aside  the  con- 
tract, that  neither  party  may  be  damaged ;  because  it 
is  impossible  to  say  one  shall  be  forced  to  give  that 
price  for  part  only  which  he  intended  to  give  for  the 
whole  or  that  the  other  shall  be  obliged  to  sell  the 
whole  for  what  he  intended  to  be  the  price  of  part 
only." 
Instances       §  784.  Again,  where  both  vendor  and  purchaser  of 

of  grant  ^  .       „       .  .     , 

and  re-  an  alleged  estate  m  lee  m  remainder  on  an  estate  tail 
were  ignorant  that  at  the  time  the  tenant  in  tail  had 
suffered  a  recovery,  so  that  in  fact  no  Estate  in  remainder 
existed,  the  Court  rescinded  the  contract.^ 

And  where  A.  proposed  certain  terms  of  assurance 
to  the  agent  in  London  of  a  Scotch  insurance  office, 
and  by  mistake  wrote  down  other  terms  in  his  proposal. 


Plait  ([1900]  1  Ch.  616)  appeared  See,  too,  Leuty  v.  Hillas,  2  De  G.  & 

to  him  to  be  decisions  to  the  effect  J.  110 ;   and   distinguish  Bebenham 

that  the  Court  would  not,  upon  the  v.  Sawhridge,  [1901]  2  Ch.  98,  109, 

ground  of  mutual  mistake,  rectify  a  where  the  relief  of  rescission  on  the 

conveyance  which  had  been  executed  ground  of  common  mistake  was  asked 

in  conformity  with  a  previous  agree-  for,  but  not  granted. 

ment  in  writing  come  to  between  the  i   i     -tr        t         m  r>  x     j 

,    „    ,  T^  J     r,n,^^,-l  1     ^^^-    Jiin.    210;    per    Lord 

parties;   and  5.a?e  yKyie,  [1907^  ^^^^^^   .^  ^^_  ^3 

1  Ch.  564,  where  vendors,  who  had  ^es.  427.     See,  too,  Davis  v.  Shep- 

not  been  guilty  of  any  laches,  were  iJT-Dim.^irv     r.-  t 

, ,        ..,-,.  , -^     , .         .  "■era,  L.  E.  1  Ch.  410 ;  Price  v.  Ley, 


fusal  of 
rescission 


4  Giff.  235,  affirmed  11  W.  K.  475. 


held  entitled  to   rectification  of  an 
error  in  the  conveyance  which  was 
■  the  result   of   a   common   mistake.  ^  Hitchcock  v.  Oiddings,  4  Pri.  135. 
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to  which  proposal  the  Scotch  office  assented,  the  Court 
at  the  instance  of  A.  (refusing  to  reform  the  contract) 
rescinded  it,  and  directed  the  repayment  of  the  pre- 
miums paid.^ 

But  where  there  was  a  common  mistake  as  to  the 
total  acreage  of  some  land,  thirty-six  acres  of  which 
the  vendor  contracted  to  sell,  it  was  held  that,  the 
mistake  being  one  which  did  not  really  touch  the 
substance  of  the  contract,  the  vendor  was  not  entitled 
to  rescission.^ 

§  785.  Again,  mistake  of  the  plaintiff  produced   by  Mistake 
the    innocent  misrepresentation  of  the    defendant,^  orby°dr°^ 
by  the  defendant's  not  doing  his  duty  in  respect  of  thel^g^^^^^ 
contract,  may  be  ground  for  rescission.    In  a  case  where  ^'esoission. 
the  vendor  described  the  garden  of  a  house  as  inclosed 
by  a  rustic  wall  with  a  tradesman's  side  entrance :  and 
knew  but  did  not  disclose  that  the  wall  was  no  part  of 
the  property  sold,  and  that  the   tradesman's   entrance 
was  used  only  by  sufferance,  the  Court  rescinded  the 
contract.* 

§  786.  In  a  case  brought  before  the  House  of  Lords  Cooper  v. 
on  appeal  from  Ireland,  the  appellant  believing  him- 
self to  be  a  stranger  to  a  fishery  agreed  to  take  a 
lease  of  it :  the  respondents  believing  themselves  to  be 
entitled  to  the  property  agreed  to  grant  the  lease :  it 
turned  out  that  the  appellant  was  entitled  to  the  pro- 
perty and  not  the  respondents,  and  the  House  declared 
that  the  contract  was  entered  into  by  the  parties  to  it 
under  mistake  and  in  ignorance  of  the  actually  existing 
rights  and  interests  of  the  parties  in  the  fishery,  and 
that  the  contract  was  not  binding  in  Equity  upon  the 
appellant  and  respondents,  but  ought  to  be  set  aside 
subject  to  certain  terms  which  the  special  circumstances 

1  Fowler  v.  Scottish  Equitable  Life  3  Adam  v.  Newbigging,  13  App. 
Insurance  Society,  28  L.  J.  Ch.  225  ;       Cas.  308 ;  34  Ch.  D.  583.    Cf.  Wilding 

'^  Y'  ■^^  °'  r        .      ^,         '>'■  Sanderson,  [1897]  2  Cli.  534,  550. 

2  North  V.  Percival,  [1898]  2  Ch.  '  l         j 

at  pp.  131,  132.  *  Brewer  v.  Brown,  28  Ch.  D.  309. 


390 


DEFENCES  TO  THE  ACTION. 


Mistake  a 
ground  for 
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tion. 


Lord 

Thurlow 
in  Cal- 
verUy  v. 
Williams. 


Henkle  v. 

Boyal 

Exchange 

Assurance 

Co. 


of  the  case  and  the  principles  of  good  conscience  were 
held  to  impose.^ 

§  787.  But  where  neither  party  to  the  contract  is 
in  error  as  to  the  matters  in  respect  of  which  they  are 
contracting,  and  there  is  an  actually  concluded  con- 
tract, but  there  is  an  error  common  to  both  the  parties 
in  the  reduction  of  the  contract  into  writing,  there  the 
Court  interferes  for  the  purpose  of  reforming  the  con- 
tract, and  not  of  rescinding  it.^  For  by  so  doing  neither 
party  will  be  damaged :  whereas  by  enforcing  it  as  it 
stood,  one  party  would  be  necessarily  injured ;  and  by 
rescinding  it,  both  would  be  deprived  of  the  benefit  of 
the  contract. 

§  788.  Accordingly  in  a  case  already  stated,  where 
the  question  was  whether  a  certain  seven  acres  were  or 
were  not  included  in  the  contract,  Lord  Thurlow,  after 
stating  that  if  the  parties  to  the  contract  had  mistaken 
each  other  in  this  respect,  it  must  be  rescinded,  said : 
"  Upon  the  other  hand,  if  both  understood  the  whole 
was  to  be  conveyed,  it  must  be  conveyed.  But  again, 
if  neither  understood  so, — if  the  buyer  did  not  imagine 
he  was  buying,  any  more  than  the  seller  imagined  he 
was  selling,  this  part, — then  this  pretence  to  have  the 
whole  conveyed  is  as  contrary  to  good  faith  upon  his 
side,  as  the  refusal  to  sell  would  be  in  the  other  case."  ^ 

§  789.  The  jurisdiction  of  the  Court  in  this  respect 
was  clearly  asserted  by  Lord  Hardwicke  in  the  case  of 
Henkle  v.  Royal  Exchange  Assurance  Co.,*'  which  was  a 
bill  seeking,  after  the  loss,  so  to  rectify  a  policy,  on  the 
ground  of  common  mistake,  as  to  turn  the  loss  on  the 
insurer,  which  but  for  such  variation  must  have  been 


»  Oooper  V.  Phibbs,  17  Ir.  Oh.  R. 
73;  L.  B.  2  H.  L.  149;  infra,%?,02. 
See  also  Bingham  v.  Bingham,,  1 
Ves.  Sen.  126;  Raffles  v.  Wichel- 
haus,  2  H.  &  0.  906 ;  Earl  Beau- 
champ  V.  Winn,  L.  B.  6  H.  L.  223. 

2  Mwrray  v.  Parker,  19  Beav.  305. 


Of.  Thompson  v.  Hickman  (rectifica- 
tion), [1907]  1  Ch.  550,  561;  and 
Beale  v.  Kyte,  ibid.  564. 


^  Oalverley  v. 
Jun.  210. 

*  1  Ves.  Sen.  317 


Williams,  1   Ves. 
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borne  by  the  insured.  "  No  doubt,"  said  his  Lordship, 
"but  this  Court  has  jurisdiction  to  relieve  in  respect  of 
a  plain  mistake  in  contracts  in  writing,  as  well  as  against 
frauds  in  contracts  ;  so  that  if  reduced  into  writing  con- 
trary to  intent  of  the  parties,  on  proper  proof  that  would 
be  rectified  :  "  but  for  want  of  such  proper  proof  the  bill 
was  dismissed. 

§  790.  In  another  case,  before  the  same  Judge,  the  Baker  v. 
captain  of  an  East  India  ship,  by  articles  of  agreement, 
bargained  and  sold  all  his  china  ware  and  merchandize, 
brought  home  in  his  last  voyage,  to  the  defendant :  the 
articles  of  agreement  were  drawn  ujj,  from  minutes 
made  by  the  parties,  by  an  attorney,  who,  misunder- 
standing the  transaction,  drew  up  the  articles  in  an 
erroneous  and  absurd  manner  :  the  captain,  who  was 
the  party  aggrieved  by  the  error,  brought  his  bill  for 
an  account  of  what  was  due  on  the  contract,  and  in- 
sisted on  its  rectification  :  he  was  allowed  to  give  parol 
evidence  of  the  error  and  of  the  usage  of  trade  to  show 
the  nature  of  the  real  transaction  and  the  consequent 
mistake  in  the  articles.^ 

§  791.  It  follows  from  the  nature  of  the  jurisdiction  Eectmca- 
that  there  can  be  no  rectification  where  there  is  not  a  quires  a 
prior  actual  contract  by  which  to  rectify  the  written  tract. """^^ 
document :  so  that,  for  instance,   a  policy   cannot  be 
rectified^  by  the  slip,  because  the  slip  constituted  no 
contract,  and  there  was  no  contract  till  the  policy  was 
signed  and  the  premium  paid.^ 

§792.  It   equally  follows   that   the  mistake  of  one  Mistake  of 
party  to  a  contract  can  never  be  a  ground  for  com-  ^ot  a^"^  ^ 
pulsory  rectification,  so  as   to   impose   on   the  second  f^^pui-""^^ 
party  the  erroneous  conception  of  the  first.*     The  error  1° "^^jp^"*^' 

1  Baher  v.  Paine,  1  Ves.  Sen.  456 ;  «  Sells  v.  Sells,  1  Dr.  &  Sm.  42  ; 

6  Ves.  336,  n.  jtjoo^g  y.  igrd  Kensington,  2  K.  &  J. 


2  See  Morocco  Land,  &c.  Trading      ^gg.    y;,^^^,,„  y_    Whitmore,  1  J. 
j5q_  3g3_  of  Eomney,  30  Beav.  431. 
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Ween    ^^  *^®  plaintiff  alone  may,  however,  where  (but,  it  is 
annul-      conceived,  only  where)  there  has  been  fraud  or  conduct 

ment  and  •       i  j-         i 

reotifioa-  equivalent  to  fraud  on  the  part  of  the  defendant,^  be  a 
ground  for  putting  the  defendant  to  elect  between 
having  the  transaction  annulled  altogether  or  submit- 
ting to  the  rectification  of  the  deed  in  accordance  with 
the  plaintiff's  intention.^ 
fvldenoe  §  '^^^'  ^^^'^l  evidence  is  admitted  to  show  the  corn- 
admitted  mon  mistake  of  both  parties  in  reducing  the  contract 

for  recti-     .  ..  >■  .„.. 

fication.  mto  Writing,  and  as  the  ground  for  rectifying  it.  "  I 
think  it  impossible,"  said  Lord  Thurlow,  "  to  refuse, 
as  incompetent,  parol  evidence  which  goes  to  prove 
that  the  words  taken  down  in  writing  were  contrary 
to  the  concurrent  intention  of  all  parties."  ^ 

But  must  §  794.  But  in  order  thus  to  procure  the  rectification 
of  a  contract,  the  proof  must  be  clear,  irrefragable, 
and  the  "  strongest  possible."  *  As  the  point  to  be 
proved  is  that  the  concurrent  intention  of  all  the 
parties  to  the  contract  was  different  from  that  expressed 
by  the  written  contract,  the  Court  will  attentively 
regard  the  admission  or  denial  of  the  defendant  as  one 
of  those  parties.^     It  need  scarcely  be  added  that  the 

1  May  V.  Piatt,  [IflOO]  1  Ch.  at  v.  Stangroom,  6  Ves.  333 ;  Vouillon 
p.  623.  V.  States,  25  L.  J.  Oh.  875 ;  27  L.  T. 

2  Garrard  v.  Frankel,  30  Beav.  268 ;  Fallon  v.  Robins,  16  Ir.  Ch.  E. 
445;  Harris  v.  Pepperell,  L.  E.  5  422.  Lord  Thurlow's  language  in 
Eq.  1 ;  Paget  v.  Marshall,  28  Ch.  D.  IlenJclev.  Royal  Exchange  Assurance 
255.  See,  too.  Bloomer  v.  Spittle,  Co.  was  criticized  by  Lord  Chelms- 
L.  E.  13  Eq.  427,  questioned  in  Beale  ford  L.C.  in  Fowler  v.  Fowler,  4 
V.  Eyte,  [1907]  1  Ch.  564.     In  his  De  (x.  &  J.  at  p.  264. 

judgment    in    Harris  v.   Pepperell,  '•>  6  Ves.  384 ;  Mortimer  v.  Shor- 

Lord  Eomilly  M.E.  pointed  out  the  hall,  2   Dr.  &  War.  363,  374.    In 

distinction  between  the  decisions  in  Pitcairn  v.    Oghourne,  2  Ves.  Sen. 

Garrard  v.  Frankel  and  in  Earl  of  375,    379,    the    evidence   was    con- 

Bradfwd  v.   Earl  of  Romney,  30  sidered    sufficient    to   overcome    the 

Beav.  431.  defendant's  denial.     See,   too,   Gar- 

3  In  Lady  Shelbourne  v.  Lord  In-  rard  v.  Frankel,  30  Beav.  445  ; 
cliiquin,  I  Bro.  C.  C.  341.  Harris  v.  Pepperell,  L.  E.  5  Eq.  1 ; 

^  Henkle  v.  Royal  Exchange  As-  and  Bloomer  v.  Spittle,  L.  E.  13  Eq. 
surance  Co.,  1  Ves.  Sen.  317;  per  422,  questioned  in  Beale  v.  Kyte, 
Lord  Bldon  in  Marquis  Tovmshend      [1907]  1  Ch.  564. 
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Court  will  only  act  on  parol  evidence  when  satisfied 
that  there  is  no  existing  writing  which  contains  the 
original  instructions  or  contract/ 

§  795.  Where  there  is  a  writing  by  which  an  executed  Latent 
deed  is  to  be  rectified,  and  in  that  writing  there  is  a  guity. 
term  in  respect  of  which  there  is  a  latent  ambiguity, 
parol  evidence  may  be  admitted  to  explain  it,  and  thus 
assist  in  the  rectification  of  the  deed.^ 

§  796.  Mistakes   are  usually  divided   into  mistakes  Division 
of  fact  ^    and  of   law.     The  former  kind  have  always  takes. 
been  held  to  give  occasion  to  the  jurisdiction  of  Equity 
in  mistake. 

§  797.  As  regards  mistakes  of  law,  the  maxim  usually  Mistakes 
referred  to  was  Ignorantia  legis  non  excusat :  and  the 
older  authorities  seem  to  show  that  Courts  of  Equity 
would  neither  set  aside  contracts  for  mistake  in  law,^ 
nor  allow  such  mistake  to  be  set  up  as  ground  for 
resisting  specific  performance  of  contracts  iu  other 
respects  free  from  objection.^ 

§  798.  This   view  of   the  law  was   thus   stated   by  The  law 

stated 

Lord  Chelmsford  in  addressing  the  House  of  Lords  iu  by  Lord 
1858  :  * — "  Mistake  is  undoubtedly  one  of  the  grounds  ford. 
for  equitable  interference  and  relief :  but  then  it  must 
be  mistake  not  in   matters  of  law,  but  a  mistake    of 
facts.     The  construction  of  a  contract  is  clearly  matter 
of  law ;  and  if  a  party  acts  upon  a  mistaken  view  of 

1  Lac/cersteen    v.    Lackersteen,  30      Ex.  232,  23S  ;   Oocherell  v;  Cholmley, 

L.  J.  Ch.  5 ;  6  Jur.  N.  S.  1111.  1  K-  &  My.  418. 

'  Murray  v.  Parker,  19  Beav.  305.  '  f  ""^'»  ^-  ^^"'^2''  ^  Atk.   587; 

per  Lord  Alvanley  M.R.  in  QMons 
3  It  may  be  observed  that  mistake^    ^_  ^^^^^_  ^   ^^^_  g^g.    ^^^^^^^^  ^_ 

of  fact  is  not  the  less  a  ground  for      Stockley,  1  V.  &  B.  23,   30 ;  Mild- 

rellef  because  the   person  who   has      may   v.  Eungerford,   2    Yarn.  243. 

made  the   mistake    had   the   means      See  also  Bilhie  v.  Lumley,  2  East, 

'of  knowledge.     WUlmott  v.  Barler,      f^  '  ^'"'"""^  ^.Lediard2  My  &  K. 

^  '      251 ;  Price  v.  Dyer,  17  Ves.  356. 

15  Ch.  D.  97,  106;  S.  C.  17  Ch.  D.  „  ^,^^„^^  ^^^^^  We^t^sf^i Bailway 

772.  of  Ireland  v.  Jo/);j^^6   H.  L.  C 

*  Marshall  v.  Oollett,  1  Y.  &  C.      810,  811 
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his  rights  under  a  contract,  he  is  no  more  entitled  to 
relief  in  Equity  than  he  would  be  at  Law." ' 
Misrepre-       §  799.  With  the  authorities  referred  to  in  the  two 
of  law.      last  preceding  sections  may  be  compared  those  others, 
which  show  that  a  misrepresentation  of  law,  at  least  if 
innocently  made,  does  not  bind  and  create  any  civil 
liability.^ 
Court  §  800.  Recent   decisions,  however,  have   lessened  if 

reiievr^  not  destroyed  the  importance  of  the  distinction  between 
m£tekes  mistakes  of  fact  and  of  law.  In  Stone  v.  Godfrey  ^ 
of  law.  Turner  L.J.  said  that  he  felt  no  doubt  that  the  Court 
had  power  to  relieve  against  mistakes  in  law  as  well  as 
mistakes  in  fact. 
Anchor  §  801.  Acting  on  this  view,   Lord  Hatherley  (when 

case.         Vice-Chancellor)  remitted  to  his  original  rights  against 
Company  A.  a  creditor  of  that  company  who  had  given 
up  that  right  in  consideration  of  the  substituted  secu- 
rity of  Company  B.,  which  purchased  the  business  of 
the  first  Company  A.,  when  that  purchase  was  held  void 
as  ultra  vires} 
Cocyperv.       §  802.  The  point  came   twice  before  the  House   of 
Lords   in  the  years  1867   and    1873.     In     Cooper   v. 
Phibbs,^  where  the  appellant,  believing  himself  to  be  a 
stranger  to  his  own  land  agreed  to  take  a  lease  of  it, 
and    was   relieved   from  his   mistake,    his    belief    was 
founded   on  an  erroneous  impression   of  the   effect  of 
Lord        certain  documents  of  title  :  and  Lord  Westbury  said  : 
on%wo-^  "It  is  said  Ignorantia  juris  haud  excusat ;  but  in  that 
l^lThaud  maxim  the  word  jus  is  used  in  the  sense  of  denoting 
excusat.     general  law,    the    ordinary   law  of  the    country.     But 
when  the  word  ji'ms  is  used  in  the  sense  of  denoting  a 
private  right,  that  maxim  has  no  application.     Private 

1  See  Powell  v.  Smith,  L.  R.  14  =5  De  G.  M.  &  G.  76 ;  Daniell  v. 

j;q_  85_  Sinclair,  6  App.  Cas.  181,  190. 

„    ,  ,  „         T,     ,  T     -r,    .,  -r,  ^  -^^   Saxon  Life  Assurance  Co., 

=  BasMall  v.  Ford,  L.  E.  2  Eq.      ^„^^„^  ^^^^^  2  3.&}I.  408. 

750;  Beattie  v.  Lord  Ehury,  L.  E.  5  (1867)  L.   R.  2  H.  L.  149;  17 

7  Ch.  777;  L.  E.  7  H.  L.  102.  Ir.  Ch.  E.  73  ;  supra,  §  786. 
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right  of  ownership  is  matter  of  fact  :  it  may  be  the 
result  also  of  matter  of  law  :  but  if  parties  contract 
under  a  mutual  mistake  and  misapprehension  as  to 
their  relative  and  respective  rights,  the  result  is,  that 
that  agreement  is  liable  to  be  set  aside  as  having  pro- 
ceeded upon  a  common  mistake."  ^ 

§  803.   Again,    in   Earl  Beaucliamp  v.  Winn,    Lord  Lord 
Chelmsford   in    addressing    the   House  said    "  that  the  ford^^ 
ignorance  imputable  to  the  party  was  of  a  matter  of  f^,^^. 
law  arising  upon  the  doubtful  construction  of  a  grant.  w^^J  ^' 
This    is  very  different  from    the  ignorance  of  a  well- 
known  rule  of  law.     And  there  are  many  cases  to  be 
found  in  which  Equity,  upon  a   mere  mistake   of  the 
law,  without  the  admixture  of  other  circumstances,  has 
given  relief  to  a  party  who  has  dealt  with  his  property 
under  the  influence  of  such  mistake."  ^ 

§  804.  It  seems  to  follow  that,  at  least  as  a  defence  Result  of 
to  specific  performance,  common  error  of  law  of  both  ritieT 
parties,  or  even  the  sole  error  of  the  defendant,  when 
resulting  in  mistake  important  to  both  parties  to  the 
contract  as  to  some  of  the  matters  dealt  with  by  the 
contract,  would  be  sufficient.  But  it  is  submitted  that 
neither  the  common  error  of  both  parties  nor  the  sole 
error  of  the  defendant  as  to  the  operation  and  effect 
of  the  contract  can  be  a  ground  for  resisting  specific 
performance.^ 

§  805.  Again,  as  in  cases  of  hardship  the  turniog  Speouia- 
of  events  in  a  way  different  from  what  the  parties  facts. 
anticipated  will  not  furnish  a  ground  of  defence  ;  so  in 
regard  to  mistake,  if  persons  choose  to  speculate  upon 
facts,  and  the  view  on  which  they  acted  proves  to  be 
a  mistaken  one,  that  circumstance  will  furnish  no  de- 
fence on  which  the  Court  will  act.* 

1  Cooper  V.  Phihbs,  L.  R.  2  H.  L.  3  gge  supra,  §  763. 

at  p.   170.  _     „  ^  ^  rr  ■ 

"-  (1873)  L.  R.  6  H.  L.  at  p.  234.  ^^®  ^*    Common  Law,   Harris 

Cf.  Heald  v.  Walls,  18  W.  R.  398.  v.  Loyd,  5  M.  &  W.  432. 
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Mistake        §  806.  Where    there   is   a   mistake   of  both  parties, 

the  es-      but  not  about  the  very  subject  of  the  contract,  it  will 

theToQ-    ^^^   ^®  ^  ground  for  rectifying  the  contract.     There- 

traot.       fQj.g  -^ijgrg  jjQt;}^  parties  were  under  a  mistake  as  to  the 

duration  of  a  leasehold  interest,  so  that  the  price  was 

considerably   less    than    if  the    actual    extent    of    the 

interest  had  been  known,  and  the  vendors  filed  a  bill 

asking  for  a  reassignment  of  the  extra  term  which  the 

purchasers  took  under  the  assignment.  Knight  Bruce 

V.C.  held  that  the  lease  was  the  substance  sold  and 

not   a  term    of  the    supposed  duration,  and  that   the 

vendors  ought  to  have  known  what  was  the  condition 

of  the  property  they  proposed  to  sell,  and  accordingly 

dismissed  the  bill.^ 

The  §  807.  In  like  manner  the  Roman  jurists  held  that 

Roman  . 

law.         mistake  as  to  the  substance  of  the  thing  avoided  the 

contract :  but  if  there  be  only    a    difference    in    some 

quality  or  accident,  though  the  misapprehension  may 

have  been  the  actuating  motive,  yet  the  contract  remains 

binding.^ 

Where  the      §  808.  The    Court,    on    a   clear    principle,    will    not 

piSposliy  interfere   for   the    rectification    of   a   written    contract 

frfm  the    where  it  was  by  the  intention  of  the  parties  to  it  that 

contract,    the  Writing  did  not  comprise  all  the  terms  of  the  actual 

contract ;  for  what  is  done    on    purpose   is    evidently 

not  done  by  mistake.     Therefore  where  there  was  a 

contract  for  an  annuity,  and  the  parties  to  it  designedly 

omitted  a  proviso  for   redemption,   thinking  it  would 

render  the  transaction  usurious,   the  Court  refused  to 

rectify  the  deed.'     The  parties   "  desired  the    Court," 

said  Lord  Eldon,*  "  not  to  do  what  they  intended,  for 

1   Okill  V.   Whittaker,  1  De  G.  &  2   Bro.  C.  C.    219  ;  Hare  v.   Shear- 

Sm.  83,  affii-med  2  Ph.  338.  ^^^^^  3  5,^.  q.  q.  168  ;  S.  C.  1  Vee. 

'  Kennedy  v.  Panama  &c.   Mail  j       „.^ 
Co.,  L.  R.  2  Q.  B.  580,  and  autho-        ™' 
rities  there  cited.  *  ^'^  Marquis  TownshendY.  Sfan- 

3  Lord  Irnham  v.  Child,  1  Bro.  groom,   6   Ves.   332  ;     Williams  v. 

C.  0.  92 ;  Lord  Portmore  v.  Morris,  Jones,  36  W.  R.  573. 
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the  insertion  of  that  proviso  was  directly  contrary  to 
their  intention,  but  they  desired  to  be  put  in  the  same 
situation  as  if  they  had  been  better  informed,  and 
consequently  had  a  contrary  intention."  ^ 

§  809.  Where  the  parol  variation  which  the  plaintiff  Subse- 
or  defendant  seeks  to  set  up  is  a  subsequent  contract  parol 
in  parol  between  the  parties  to  a  written  contract,  the  °°^''^^°*- 
case  in  nowise  comes  within  the  doctrine  of  mistake, 
and  the  parol  variation  is  inadmissible  under  the  Statute 
of  Frauds,  except  in  cases  where  the  refusal  to  perform 
it  might  amount  to  fraud. ^ 

§  810.  Therefore  where  A. ,  by  writing,  agreed  with  instances. 
B.  to  grant  him  a  lease,  to  commence  on  the  21st  of 
April,  B.  being  merely  the  agent  of  C.  ;  and  subse- 
quently A.  and  C.  agreed  by  parol  that  the  lease  should 
commence  from  the  24th  of  June  instead  of  the  21st 
of  April,  and  be  made  to  C.  instead  of  to  B.,  and  C. 
and  B.  sought  a  specific  performance  of  the  written 
contract  as  varied  by  the  subsequent  parol  one,  a  plea 
of  the  Statute  of  Frauds  was  necessarily  allowed.^  And 
where  there  was  a  contract  in  writing,  and  the  defen- 
dant set  up  a  subsequent  parol  contract,  by  which  the 
parties  mutually  abandoned  the  terms  of  the  written 
contract  and  then  agreed  upon  new  terms  ;  Grant  M.E. 
held  that  these  new  terms  were  merely  meant  to 
modify  or  add  to  the  terms  of  the  original  contract ; 
that  therefore  the  parol  contract  could  not  be  set  up 
as  a  waiver  of  the  first,  and  that  the  subsequent  terms 
not  having  been  in  any  way  acted  on,  the  second  con- 
tract formed  no  defence  to  the  first,  the  execution  of 
which  he  accordingly  directed.*  Again,  where  the 
written  contract  was  silent  as  to  restrictive  covenants, 
but  there  was  some  evidence  of  a  subsequent  contract 

1  See  also   Pitcairn  v.   Ogbourne,  Dyer,  17  Ves.  364. 
2  Ves.  Sen.  375 ;  cf.  Cripps  v.  Jee,         '  Jordan  v.  Sawkins,  3  Bro.  C.  C. 

4  Bro.  C.  C.  472.  388 ;  S.  C.  1  Ves.  Jun.  402. 

^  See  per  Grant  M.R.  in  Price  v.  *  Price  v.  Dyer,  17  Ves.  356. 
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to  take  the  lease  subject  to  a  certain  restrictive  cove- 
nant as  to  trade,  the  Statute  of  Frauds  was  held  to  be 
a  bar  to  the  performance  which  the  plaintiff  sought  of 
this  subsequent  parol  contract.^ 
Specific         §  811.  The  question  how  far  a  plaintiff  can  enforce 
anoe,  with  Specific  performance  of  a  contract  with  a  parol  varia- 
tfoV of^    tion,  or  in  other  words,  with  a  rectification  of  a  mis- 
mistake.    ^^ke,  was  on  the  authorities  before  the  Judicature  Act, 
1873,  not  perfectly  clear:  but  the  weight  of  authority 
appeared   to   be   in   favour  of  the  proposition    that   a 
plaintiff  could  not  sue  for  the  specific  performance  of 
a  contract  with  a  parol  variation.     This  is  now  altered 
by  the  last-mentioned  statute.^ 

Before  proceeding  to  consider  the  cases  on  this  point 
we  may  briefly  advert  to  principles. 
Mistake  of      §  812.  With  regard   to    a    mistake   of   the  plaintiff 
aion^*^^    alone,  it  is  at  once  obvious  that  to  allow  him  to  correct 
this  mistake,  and  enforce  the  contract  so  corrected  on 
the  other  party  to  it,  would  be  a  great  injustice. 
Mistake         §  813.   With  regard,  however,  to  a  mistake  of  both 
parties,     parties  to  a  contract  in  the  reduction  of  the  contract 
into   writing,  there   can  be    no    objection  in  point   of 
justice   to    the  plaintiff  asking   to  have  that   mistake 
corrected,  and  to  have  the  real  contract   carried  into 
execution. 
Mistakein      §  814.  It  may  be  said  that  a  plaintiff  seeking  to 
to  Statute  correct   and   enforce   a    contract   which   is    within    the 
o    rauds.  g^^tutc  of  Frauds  is  suing  in  contravention  of  that  Act. 
But  the  objection  seems  untenable.     For  every  action 
to  correct  by  parol  evidence  a  written  contract,  whether 
executed  or  executory,  is  in  some  sense  a  suing  on  the 
contract  :  yet  the   jurisdiction  of   Equity  in    cases   of 
mistake   in  written  contracts   is   clear.     Mistake,  like 

1  SnelUng  v.  Thomas,  L.  R.  17  following  is  to  be  fouad  in  the  first 
Eq.  303.  S'ld  second    editions    of  this   work. 

The     Judicature     Act,    1873,    has 

^  &ee  infra,  §  818.  A  fuller  dis-  seemed  to  justify  a  briefer  treat- 
cussion  of  this  question  than  that      ment  of  it. 
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fraud/  must  be  deemed  an  exception  to  the  statute  in 
Equity. 

§  815.  There  was,  however,  a  series  of  cases   which  cases  of 
seemed  to  establish  the  proposition,  that  in  the  Court  of^g-Q^oj 
of  Chancery  a  plaintiff  could  not  be  allowed  to  sue  for  ^^^^^J^^ 
the    specific   performance   of   a  contract  with    a   parol  plaintiff. 
variation.     The  principal  cases  in  this  series  were  Eioh 
V.  Jaclison,  before  Lord  Rosslyn  ;  ^    Woollam  v.  liearn, 
before  Sir  W.   Grant ;  ^    Clinan  v.    Coohe,  before   Lord 
Eedesdale ;  *  Squire  v.  Campbell,    before    Lord    Cotten- 
ham  ;  ^  Manser  v.  Back,  before  Wigram  V.C.  ;  ^  Attorney- 
General  V.  Sitwell,''  before  Alderson  B.  ;  and  Davies  v. 
Fitton^  before  Lord  St.  Leonards.' 

§  816.  This  current  of  authorities,  however  strong,  cases  for 
can  yet  scarcely  be  considered  uniform  in  favour    of^j^^^^J"" 
the  position  that  the  plaintiff  could  never  avail  himself  j^^l^^'g"® 
of  a  parol  variation.     There  are  dicta  of  Lord  Hard-  pMntiS. 
wicke's  in  the  cases  of  Walker  v.  Walker  "  and  Joynes  v. 
Statham "   which,  notwithstanding   the  remarks   upon 
them  of  Lord  Redesdale  ^^  and  of  Grant  M.R.,^^  imply, 
it    is   submitted,    a   somewhat    different   view    of   the 
question  of  that  already  stated.     In  like  manner,  it  is 
believed  that  arguments  against  the  course  of  authority 

1  See  supra,  §  567.  «  3  Dr.  &  W.  225.     As   to  this 

'  4  Bro.  C.  0.  514 ;  6  Ves.  334,  n.  case,  see  per  Neville  J.  in  Thompson 

3  7  Ves.  211 ;  6  B.  K.  113  ;  S.  0.  v.  Hickman,  [1907]  1  Oh.  550,  561. 
2  W.  &  T.  Lead.  Cases  ia  Equity  '  See  also  Eigginson  v.  Clowes,  15 
(7th  ed.)  513,  and  cases  there  col-  Ves.  516,  523 ;  Winch  v.  Winchester, 
leoted.  In  Thompson  v.  Hickman,  1  V.  &  B.  375,  378;  Nurse  v.  Lord 
[1907]  1  Ch.  550,  Neville  J.  said  Seymour,  13  Beav.  254 ;  London  and 
(at  p.  561),  "  The  doctrine  of  Birmingham  Railway  Go.  v.  Winter, 
Woollam  V.  Hearn  appears  to  me  Or.  &  Ph.  57,  61 ;  Emmett  v.  Dew- 
to  have  no  beaiing  upon  a  case  of  hurst,  3  Mao.  &  G.  587;  and  the 
rectification.  Specific  performance  observations  of  Farwell  J.  in  May 
comes  under  a  head  of  equitable  v.  Piatt,  [1900]  1  Ch.  at  p.  622. 
jurisdiction  quite  distinct  from  recti-  "  2  Atk.  98 ;  S.  C.  6  Ves.  335,  n. 
ficatioD."  11  3  Atk.  388. 

^  1  Sch.  &  Lef.  22,  38.  12  i^   QUnan  v.  Cooke,  1  Sch.  & 

«  My.  &  Cr.  480.  Lef.  38. 

0  6  Ha.  447.  is  In  Woollam  v.  Hearn,  7  Ves. 

'  1  T.  &  C.  Ex.  559.  at  pp.  219,  220. 
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above  stated  may  be  drawn  from  the  cases  of 
Pemher  v.  Mathers,^  before  Lord  Thurlow ;  Marquis 
Townsend.  v.  Stangroom^  before  Lord  Eldon  ;  Clifford 
V.  Turrell,^  before  Knight  Bruce  V.C.  ;  and  Martin  v. 
Py croft,*'  before  the  Lords  Justices  in  Chancery.^ 

§  817.  The     great    American    jurists,     Mr.     Justice 
Story   and    Chancellor   Kent,    were    likewise    clear    in 
their  opinion  that  a  Court  of  Equity  ought,  if  neces- 
sary, at  one  and  the  same  time,  to  reform  and  enforce 
a  contract.* 
Efieot  of        §  818.  This  vexed  question  has,  it  is  believed,  been 
oature  '    finally  solved  by  the  Judicature  Act,  1873,  s.  24,  sub- 
^°24'(7}.^'  s.  7.     That  statute  requires  the  High  Court  in  any  cause 
to  grant  all  such  remedies  whatsoever  as  any  of  the 
parties  thereto  may  appear  to  be  entitled  to  in  respect 
of  any  and  every  legal  and  equitable  claim  properly 
brought  forward    by  them  respectively  in    such  cause, 
so  that  so  far  as  possible   all  matters  in   controversy 
between    the    said   parties   respectively    may   be    com- 
pletely and  finally  determined  and  all  multiplicity  of 
legal    proceedings    concerning    any    of    such    matters 
avoided.     Under   this  provision    the   High    Court   has 
entertained  an  action  for  the  reformation  of  a  contract 
and  for  the  specific  performance  of  such  reformed  con- 
tract, in  a  case  in  which  the  Statute  of  Frauds  did  not 
create  a  bar.' 
Cases  of        §  819.  It  may  be  added,  that  there  are  cases  some- 
tionand    what    resembling   specific   performance,    where   in    the 
same  suit.  Same  suit  the  plaintiflf  has  had  an  instrument  rectified 

1  1  Bi-o.  C.  C.  52.  e  i  gtory,  Eq.  Jiir.  §  161 ;  Keissel- 

2  6  Ves.  328.  track  v.  Livingstone,  4  Johns.  Ch. 

3  1  Y.  &  C.  C.  C.  138  ;  of.  Frith      Rep.  148. 

V.  Frith,  [1906]  A.  C.  254,  258.  '  Olley  v.  Fisher,  34  Ch.  D.  367; 

4  2  De  G.  M.  &  G.  785.  followed  by  Kay  J.  in  Shrewsbury 

5  See  also  per  Sir  AV.  Grant  in  and  Talbot  Cab,  &c.  Co.  v.  Shaw,  89 
Clarke  v.  Grant,  14  Ves.  524;  Ear-  L.  T.  Jour.  274.  See,  however,  May 
risony.  Gardner,  2Mad.  198;  Sobin-  v.  PlaU,  [1900]  1  Ch.  at  pp.621, 
son  V.  Fage,  3  Russ.  114.  622. 
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and  then  obtained  consequential  relief :  as  where  a 
bond  and  deposit  of  deeds  wore  given  to  secure  an 
advance,  and  the  bond  by  mistake  appeared  to  be 
usurious ;  the  plaintiff  proved  the  mistake,  had  the 
bond  rectified,  and  was  held  entitled  to  the  conse- 
quential relief  to  which  an  ordinary  obligee  and 
equitable  mortgagee  is  entitled/  In  another  case  a 
client  entered  into  a  contract  with  his  solicitor  for  the 
payment  of  a  fixed  sum  of  money  in  lieu  of  costs,  and 
the  contract  contained  mistakes  as  to  the  name  and 
rights  of  the  client,  which,  if  construed  strictly,  would 
have  excluded  the  solicitor  from  all  rights  under  the 
contract.  In  consequence  of  these  mistakes,  the 
solicitor  by  his  bill  alleged  that  he  had  no  remedy  at 
Law,  and  accordingly  prayed  that  the  contract  might 
be  rectified,  and  an  order  made  for  payment  of  the 
sum  of  money  under  the  contract,  as  if  at  the  time  of 
its  execution  it  had  expressed  the  intention  of  the 
parties  :  the  Court  made  a  decree  directing  the  payment 
of  the  money.^ 

§  820.  It  may  here  be  added  that  a  misdescription  Misde- 
in  the  contract  may  be  attributable  to  (i.)  the  plaintiff"  in  con- 
alone  or  (ii.)  the  defendant  alone,  or  (iii.)  both 
parties  ;  and  in  either  of  the  former  cases  it  may  be 
either  fraudulent  or  innocent.  If  it  be  fraudulent,  the 
party  guilty  of  the  fraud  of  course  cannot  avail  him- 
self of  it  in  any  way  :  if  it  be  innocent,  then  (i.)  if  it 
be  attributable  to  the  plaintiff  alone  and  induce  mis- 
take, it  falls  under  the  head  of  mistake  induced  by  the 
plaintiff";^  (ii.)  if  it  be  attributable  to  the  defendant 
alone,  it  comes  under  the  head  of  mistake  purely  due 
to  the  defendant  ;*  and  lastly  (iii.)  if  it  be  attributable 
to  both  parties,  it  falls  under  the  head  of  common  error 
or  mistake.^ 

1  Eodghinson  v.   Wyatt,   9  Beav.  3  Supra,  §§  756,  812. 
566.  4  Supra,  §§  758  et  seq. 

2  Stedman  v.  CoUett,  17  Beav.  608.  ^  Supra,  §§  781,  813. 

F.  2d 
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j\lisfal-e. 

In  Needier  v.  Campbell,  17  Grant's  Ch.  592,  the  lessee 
of  a  timber  limit  offered  to  take  |400  for  it  and  letters 
passed  which  amounted  to  a  contract  at  laAV  to  sell  at 
that  price.  The  offer,  hoAvever,  had  been  made  in  con- 
templation of  a  reservation  and  condition  which  had 
been  spoken  of  at  an  interview  between  the  parties  but 
which  Avere  not  mentioned  in  the  letters.  It  was  held 
that  the  purchaser  was  not  entitled  in  equity  to  a  specific 
performance  without  the  reservation  and  condition. 
Mowat  V.-C.  assumed  that  the  letters  set  forth  in  the  bill 
were  sufficient  evidence  of  a  legal  contract,  "but  it  is  not 
of  every  legal  contract  that  Courts  of  Equity  grant  speci- 
fic performance  and  it  is  a  general  rule  that  if  a  written 
agreement  happens  to  omit  a  term  which  one  of  the 
parties  understood  to  form  part  of  the  bargain,  or  hap- 
pens not  to  be  in  some  other  material  respect  what  he  in- 
tended to  agree  to  and  understood  that  he  was  agreeing 
to.  Courts  of  Equity  Avill  not  enforce  the  written  contract 
against  him,  as  they  hold  it  to  be  against  conscience  for 
the  other  partj'  to  take  ach^antage  of  the  omission  or  mis- 
take. It  is  also  the  rule  that  parol  evidence  is  admissible 
to  sheAV  the  omi-ssion  or  mistake  by  Avay  of  defence  to  a 
bill  for  specific  performance. 

The  OAvner  of  the  Avest  half  of  a  lot  of  land,  supposing 
himself  to  be  the  owner  of  the  east  half,  entered  into  a 
contract  with  the  defendant  for  the  exchange  of  lands 
owned  by  the  defendant  for  the  said  east  half  and  tlie  east 
half  AA^as  conveyed  accordingly.  The  plaintiff  then  filed 
a  bill  to  compel  the  defendant  to  accept  a  conveyance  of 
the  Avest  half  of  the  lot  and  to  specifically  perform  the 
contract  entered  into  between  them  by  conveying  the 
lands  agreed  to  be  given  for  the  east  half,  alleging  mis- 
take in  the  insertion  of  "east"  instead  of  "west."  It 
appeared  that  the  tAvo  halves  Avere  of  about  equal  value, 
and  that  the  defendant  had  no  personal  knowledge  of 
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either,  but  as  the  contract  was  for  the  east  half,  and  the 
mistake  was  that  of  the  plaintiff  alone,  the  Court  held 
that  the  west  half  could  not  be  substituted  for  the  east 
half  and  refused  the  relief  asked.  It  is  obvious  that  if 
in  such  a  case  the  contract  had  been  reformed  as  desired 
by  the  plaintiff,  the  Court  would  have  been  imposing 
upon  the  defendant  a  contract  which  he  had  never  made. 
Cottingham  v.  Bonlton,  6  Grant's  Ch.  186. 

In  McDonell  v.  McDoncll,  21  Grant's  Ch.  342,  it 
was  held  that  specific  performance  of  the  agreement 
between  the  plaintiff  and  defendant  could  not  be  enforced 
because  of  the  bona  fide  understanding  on  the  part  of  one 
of  the  parties  as  to  the  provisions  of  the  agreement. 
Blake  V.-C.  said,  referring  to  this  class  of  cases,  that  the 
difficulty  was  not  to  apply  the  law  pertinent  to  them 
but  to  ascertain  whether,  as  a  matter  of  fact,  a  misappre- 
hension did  exist  in  the  mind  of  the  defendant  under 
which  he  entered  into  an  agreement  which  would  not 
otherwise  have  been  concluded  by  him.  "I  feel  that  the 
utmost  caution  must  be  exercised  in  distinguishing  be- 
tween the  case  where  an  actual  misunderstanding  or 
misapprehension  did  exist,  and  one  where  the  defendant, 
simply  ruing  his  bargain,  seeks  to  prevent  the  decree  for 
the  performance  of  the  contract  being  pronounced 
against  him.  In  the  former  case  it  is  against  conscience 
to  aid  the  plaintiff  and  the  Court  remains  neutral.  In  tlie 
latter,  this  Court  holds  the  contract  as  binding  on  the 
parties  as  does  a  Court  of  law.  Lord  Justice  Knight 
Bruce  shortly  puts  the  principle  on  which  the  Court  acts 
in  these  cases.  'It  is  sworn  by  the  vendor's  agent  that 
this  was  his  sense  and  understanding.  It  may  appear 
singular  and  may  be  the  subject  of  observation,  but  it  is 
sworn  to,  and  this  is  a  case  of  specific  performance.  It 
would  be  contrary  to  the  rules  of  this  Court  to  enforce 
specific  performance  against  a  defendant  so  swearing, 
and  in  fact  so  proving.'  " 

Unilateral  Mistake. 

In  Miller  v.  Dahl,  9  Man.  444,  the  head-note  reads: 
"Specific  performance  of  an  agreement  will  not  be  re- 
fused on  the  ground  of  a  mistake  of  one  of  the  parties  to 


CANADIAN   NOTES.  402c 

it,  where  the  mistake  was  not  known  to  the  other  party, 
and  there  was  nothing  in-  the  language  or  conduct  of  the 
other  party  which  led  or  contributed  to  the  mistake,  un- 
less hardship  amounting  to  injustice  would  be  inflicted 
upon  the  party  by  holding  him  to  his  bargain  and  it 
would  be  unreasonable  to  hold  him  to  it,  or  give  the  other 
party  an  unconscionable  advantage."  The  language  of 
James  L.J.  in  TampUn  v.  James,  15  CD.  215,  is  quoted 
with  approval.  "Perhaps  some  of  the  cases  on  this  sub- 
ject go  too  far,  but,  for  the  most  part,  the  cases  where  a 
defendant  has  escaped  on  the  ground  of  a  mistake  not 
contributed  to  by  the  plaintiff  have  been  cases  where  a 
hardship  amounting  to  injustice  would  have  been  in- 
flicted upon  him  by  holding  him  to  his  bargain,  and  it 
was  unreasonable  to  hold  him  to  it." 

The  same  principle  is  aflftrmed  by  Newlands  J.  in 
Milestone  v.  City  of  Moose  Jaw,  1  Sask  L.R.  440.  On  the 
other  hand,  in  Eoibs  v.  E.  &  N.  By.  Co.,  6  B.C.  228, 
Drake  J.  said  with  reference  to  the  facts  in  that  case: 
"The  defendants  say  that  Mr.  Trutch  made  a  mistake 
if  he  did  not  in  fact  inform  the  plaintiff  that  the  minerals 
did  not  pass,  and  acted  contrary  to  his  express  instruc- 
tions, and  that  they  were  under  the  impression  that  such 
instructions  had  been  carried  out.  This  is  not  a  case 
of  mutual  mistake,  but  of  an  alleged  mistake  of  the  ven- 
dor's. The  purchaser  in  no  way  induced  or  contributed 
to  the  error.  He  was  paying  a  slightly  higher  price  for 
land  than  was  charged  by  the  Provincial  Government 
which  reserves  only  mines  royal  and  coal.  The  Court 
exercises  a  jurisdiction  to  relieve  when  a  mistake  is 
proved  even  in  cases  where  it  is  only  on  one  side.  The 
principle  referred  in  the  argument  as  laid  down  in 
Story's  Equity,  Vol  1,  13th  ed.,  147,  is  that  a  person  can- 
not have  relief  unless  the  party  benefited  by  the  mistake 
is  disentitled  in  equity  and  good  conscience  from  retain- 
ing the  advantage  he  acquired.  This  broad  statement  has 
not  been  acted  on  in  its  entirety.  In  Wycomhe  Ry.  Go.  v. 
Donnington  Hospital,  L.R.  1  Oh.  273,  Knight  Bruce  L.J. 
says :  "It  would  be  contrary  to  the  rules  of  this  Court  to 
enforce  specific  performance  against  a  defendant  swear- 
ing and  proving  that  his  sense  and  understanding  of  the 
agreement  in  question  was  different  from  that  of  the 
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purchaser"  .  ,  .  "The  general  result  of  the  cases 
is  that  the  Court  has  jurisdiction  in  any  case  of  mistake 
which  has  been  proved  to  exercise  their  jurisdiction  and 
grant  equitable  relief." 

In  Sea  v.  McLean  &  Anderson,  1  B.C.,  part  II.,  67, 
where  the  defendants  were  trustees  selling  under  a  power 
contained  in  a  will  they  offered  for  sale  the  lot  of  land 
supposed  to  contain  about  sixty  acres  more  or  less.  It 
was  bought  at  |36  per  acre  and  the  survey  made  after- 
wards shewed  that  it  contained  117  acres.  It  was  held 
that  the  ignorance  of  the  defendant,  the  vendors,  as  to 
the  exact  acreage  of  the  lot  was  not  such  a  mistake  as 
entitled  them  to  relief. 

In  Hobbs  v.  The  Esquimau  &  Nanaimo  Ry.  Co.,  29 
S.C.E.  450,  the  company  executed  an  agreement  to  sell 
certain  lands  to  Hobbs,  the  plaintiff,  who  entered  into 
possession,  made  improvements  and  paid  the  purchase 
money  whereupon  a  deed  was  delivered  to  him  which  he 
refused  to  accept,  as  it  reserved  the  minerals  on  the  land, 
while  the  agreement  was  for  an  unconditional  sale.  In 
an  action  by  the  plaintiff  for  specific  performance  of  the 
agreement,  the  Company  contended  that  in  its  convey- 
ances the  word  "land"  Avas  always  used  as  meaning  land 
minus  the  minerals.  It  Avas  held,  reversing  the  judgment 
of  the  Supreme  Court  of  British  Columbia,  6  B.C.  288, 
Taschereau  J.  dissenting,  that  the  contract  for  sale 
being  expressed  in  unambiguous  language,  and  plaintiff 
having  had  no  notice  of  any  reservation,  it  could  not  be 
rescinded  on  the  ground  of  mistake,  and  he  was  entitled 
to  a  decree  for  specific  performance.  Per  King  J. : 
"Here  the  parties  were  ad  idem  as  to  the  terms  of  the 
contract.  It  was  expressed  in  perfectly  unambiguous 
language  in  the  offer  of  the  plaintiff  and  in  the  accept- 
ance of  the  defendants,  and  the  alleged  difference  is  in 
the  wholly  esoteric  meaning  which  one  of  them  gives  to 
the  plain  words." 

The  reasoning  of  Lord  McNaughton  in  Stewart  v. 
Kennedy,  15  Ap.  C.  105,  and  of  James  L.J.  in  Tamplin  v. 
James,  15  Ch.  Div.  215,  is  followed,  and  the  learned 
Judge  concluded  that  the  alleged  mistake  was  an  un- 
reasonable and  careless  one,  and,  in  view  of  the  fact  that 
the  plaintiff  went  into  possession  under  the  contract,  he 
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did  not  think  it  could  be  said  to  be  unconscionable  or 
highly  unreasonable  to  enforce  the  specific  performance 
of  the  contract,  these  being  the  only  circumstances,  under 
the  authorities  cited,  in  which  such  a  unilateral  mis- 
take would  afford  ground  for  relief. 


to'^ 


Caveat  Emptor. 

Upon  an  agreement  for  the  sale  of  real  estate,  which 
had  been  previously  laid  out  into  building  lots,  the  pur- 
chaser's agent  signed  a  memorandum  to  the  following 
effect :  "The  purchase  from  the  bank  is  to  cover  the  en- 
tire property  of  the  Calcutt  estate  within  the  original 
boundaries  except  that  sold  off,  with  appurtenances  and 
privileges,  so  that  the  purchaser  may  make  arrangements 
with  the  purchasers  of  lots  to  close  the  streets  laid  out  if 
desirable."  The  purchaser  refused  to  complete  the  pur- 
chase on  the  ground  that,  without  the  power  of  shutting 
up  one  of  the  streets,  the  object  for  which  he  had  effected 
the  purchase  would  be  entirely  frustrated,  which  object 
he  had  communicated  to  the  agent  of  the  vendors  at  the 
time  of  negotiating  the  purchase.  It  was  held,  notwith- 
standing, that  the  purchaser  was  bound  to  complete  the 
contract.  "The  case  of  James  v.  Freeland,  5  Grant  302, 
in  this  Court,  appears  to  be  analogous  in  its  circum- 
stances and  in  principle.  In  that  case,  as  in  this,  the 
purchaser,  while  declaring  to  the  vendor  the  purpose 
and  object  of  his  purchase,  took  upon  himself  to  judge 
of  the  fitness  of  the  property  purchased  to  answer  the 
end  for  which  he  designed  it.  Here  the  purchaser  knew, 
as  well  as  the  vendor,  the  circumstance  of  the  sale  of  the 
lots;  he  does  not  pretend  that  anything  was  concealed 
from  him  or  that  he  purchased  in  ignorance  of  any 
material  fact.  I  do  not  think  that  he  shews  any  sufficient 
reason  why  specific  performance  should  be  refused.'' 
The  Commercial  Bank  v.  McGonnell,  7  Grant's  Oh.  323. 

Compare  the  following  case  and  see  also  cases  at  page 
430a  et  seq. 

The  defendant  agreed  for  the  purchase  of  a  factory, 
situated  near  a  small  stream,  intending  to  carry  on  in 
the  building  the  trade  of  soap  and  candle  manufacturer. 
After  the  contract  had  been  entered  into,  the  defendant 
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discovered  that  he  would  not  have  a  right  to  throw  the 
refuse  of  his  factory  into  the  stream,  and  without  the 
privilege  of  so  using  the  stream,  the  property  would  be 
useless  for  the  purpose  he  had  intended  to  apply  it  to  and 
of  which  the  vendors  were  aware  at  the  time  of  entering 
into  the  contract.  It  was  held,  notwithstanding,  that  the 
vendee  was  bound  to  complete  the  contract,  although  the 
vendors  had  not  pointed  out  this  fact  at  the  time  of  the 
sale.  Esten  V.-C.  in  his  judgment  shewed  that  the  cases 
are  in  conflict  as  to  the  granting  of  specific  performance 
in  such  circumstances. 

This  case  was  decided  in  1855,  and  since  that  date 
many  cases  have  been  decided  which  will  be  found  in  the 
author's  text.    James  v.  Freeland,  5  Grant's  Ch.  302. 

Parol  Term  set  up  by  Defendant. 

In  Jones  v.  Dale  16  O.E.  717,  the  plaintiff  agreed  in 
writing  to  sell  the  defendant  certain  lands  for  |3,500 
of  which  the  defendant  should  pay  |500  on  the  date  of 
the  agreement,  to  be  represented,  however,  by  two  horses 
and  two  organs  which  he  was  to  deliver  to  the  plaintiff. 
The  defendant  sold  the  organs  and  parted  with  one  of 
the  horses.  On  the  plaintiff  subsequently  bringing 
action  for  specific  performance,  the  Court  ordered  the 
defendant  to  pay  |500  in  lieu  of  the  horses  and  organs. 
There  was  also  a  term  in  the  agreement  which  was  in- 
tentionally omitted  from  the  writing,  but  as  to  the  tenor 
of  which  both  parties  agreed,  viz.,  that  the  defendant 
was  to  retire  from  the  sewing  machine  business  if  the 
plaintiff  used  the  store  for  sewing  machines  and  organs. 
If  he  sold  the  store,  defendant  could  go  on  and  sell  sew- 
ing machines.  The  contention  of  the  defendant  was  that 
this  should  be  embodied  in  the  judgment  for  specific 
performance.  The  plaintiff  objected  to  that  course 
although  admitting  that  he  was  bound  by  this  part  of  the 
agreement. 

It  was  held  that  the  omitted  portion  of  the  agreement 
should  be  inserted  in  the  judgment  as  claimed,  on  the 
principle  that  he  who  comes  into  equity  must  do  equity. 
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CHAPTER  XVI. 

INCAPACITY  OP  THE  COURT  TO  PERFORM  PART  OP 
THE  CONTRACT. 

§  821.  The  Court  will  not,  as  a  general  rule,  compel  Subject 
specific  performance  of  a  contract,  unless  it  can  execute  chapter. 
the  whole  contract ;  ^  or,  as  Lord  Eomilly  M.R.  expressed 
it,  "  This  Court  cannot  specifically  perform  the  contract 
piecemeal,  but  it  must  be  performed  in  its  entirety  if 
performed  at  all."  ^  It  often  therefore  becomes  import- 
ant to  inquire  whether  a  contract  is  entire  or  divisible, 
or,  in  other  words,  what  is  the  whole  contract  which 
must  be  executed ;  and  it  is  proposed  in  the  present 
chapter,  first,  to  inquire  what  contracts  are  divisible  ; 
secondly,  to  illustrate  the  general  doctrine  of  the  Court 
above  stated ;  and,  thirdly,  to  consider  the  exceptions 
or  apparent  exceptions  to  the  rule. 

§  822.  It  is  obvious  that  the  decision  of  the  question  Contract 
whether  a  contract  is  entire  or  divisible,  must  depend  or  not. 
on  the  particular  nature  of  each  contract,  and  the  terms 
in  which  it  is  concluded  :  but  some  general  rules  may 
be  gathered  from  the  cases. 

1  It  has  feeen  suggested  by  a  ^  Merchants'  Trading  Co.  v.  Ban- 
learned  critic  (in  19  Law  Quarterly  ner,  L.  R.  12  Eq.  at  p.  23 ;  cf.  per 
Review,  [1903]  at  p.  341),  that  the  Turner  L.J.  in  Kernot  v.  Potter,  3 
rule  might  be  more  comprehensively  De  Gr.  F.  &  J.  at  p.  450.  Distin- 
stated  as  follows :  "  The  Court  will  guish  James  Jones  &  Sons  v. 
not  specifically  enforce  part  of  a  con-  Tanherville  {Earl),  [1909]  2  Oh.  440; 
tract  except  where  that  part  can  be  78  L.  J.  Ch.  674,  a  case  of  a  con- 
separately  enforced  without  any  pos-  tract  for  the  sale  of  timber  to  be 
sible  injustice  to  the  defendant."  cut  and  removed  by  the  purchaser. 
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^oue'iot  ^  ^^^"  -^  contract  for  the  sale  of  property  in  one 
lot  will  generally  be  considered  indivisible.  Thus,  in 
a  case  where  two  undivided  seventh  shares  of  land  were 
sold  in  one  lot,  the  Court  refused  to  enforce  specific, 
performance  where  a  good  title  could  be  made  to  one- 
seventh  only  :  ^  and  the  purchaser  of  the  entirety  will, 
of  course,  not  be  compelled  to  take  six  undivided 
seventh  parts  of  the  estate.^  And  so  in  a  case  where 
two  persons  were  owners  of  an  estate  in  undivided 
moieties,  and  the  plaintiff  sought  to  enforce  an  alleged 
contract  by  them  to  lease  the  coals  under  it,  but  could 
not  prove  any  such  contract  against  one  of  the  owners, 
one  ground  on  which  the  bill  was  dismissed  against  the 
other  owner  also  was  that  he  had  never  contracted  to 
lease  one  share  alone.  If  he  had  held  himself  out  and 
contracted  as  the  owner  of  the  whole,  the  case  would 
have  been  different.^  But,  in  the  absence  of  misre- 
presentation or  misconduct,  the  general  rule  is  that, 
where  a  person  is  jointly  interested  in  an  estate  with 
another  person,  and  purports  to  deal  with  the  entirety, 
specific  performance  will  not  be  granted  against  him 
as  to  his  share/ 

Ship  and  §  824.  But  where  properties  are  of  two  descriptions, 
— as,  for  example,  a  ship  and  the  freight, — the  fact 
that  they  are  both  included  in  one  instrument,  and 
dealt  with  for  one  entire  sum,  does  not  seem  conclu- 
sively to  render  the  contract  indivisible.^ 

pistinot         s  825.  After  some  vacillation  in  the  older  cases,*  it 

lots.  ''  ' 

has  been  decided  at  Common  Law,  that  where  property 
is  sold  in  distinct  lots,  there  is  a  separate  contract  for 

^  Roffey  V.  Shatcross,  2  Bro.  C.  0.  ^  Lumley  v.   Bavenscroft,  [1895] 

118,  n. ;  S.  C.  s.  n.  Roffey  v.  Sholl-      1  Q.  B.  at  p.  685. 
cross,  4  Madd.  227.  '  Mestaer  v.    Gillespie,   11    Ves. 

2  Dolby  V.  Pullen,  3  Sim.  29.  ^^^'  ^^^• 

''  See  the  cases  reviewed  by  Lord 

3  Price  V.  Griffith,  1  De  G.  M.  &  Brougham  in  Casarnaj'or  v.  Strode, 
G.  80,  85.  See  the  observations  of  2  My.  &  K.  724.  Ohamlers  v. 
Farwell  J.  upon  this  case  in  Hexter  Griffiths,  1  Esp.  150,  seems  to  be 
V.  Pearce,  [1900]  1  Ch.  at  p.  345.  overruled. 
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each  lot/  each  buyer  having  a  complete  right  of  action 
after  he  is  declared  the  purchaser  of  each  lot.^  And  in 
Equity  the  same  is  primd  facie  the  case,  so  that,  in  the 
absence  of  special  circumstances,  a  vendor  is  entitled 
to  compel  the  purchaser  of  two  lots  to  complete  his 
purchase  of  the  one,  though  he  may  fail  in  making  out 
a  title  to  the  other.^  But  where  from  the  nature  of  the 
contract,  or  the  property  that  is  the  subject  of  it,  or 
upon  matters  known  to  both  parties,  one  of  them  can 
prove  that  the  one  transaction  was  dependent  on  the 
other,  the  two  form  one  contract,  although  there  may 
be  no  express  statement  to  that  effect.*  And  the  parties 
by  their  subsequent  dealing  may  convert  two  or  more 
distinct  contracts  into  an  entire  one,  as  by  entering  into 
one  contract  for  the  sale  of  the  several  subject-matters 
at  one  aggregate  price/  Thus,  where  A.  purchased  by 
auction  three  lots  of  100  shares  each,  and  after  the  sale 
received  the  shares,  paid  the  price,  and  received  a  bill 
of  parcels  describing  the  transaction  as  a  sale  of  300 
shares  :  it  was  held,  that  as  each  lot  was  knocked  down 
there  was  a  distinct  contract  for  the  sale  of  100  shares, 
but  that  the  subsequent  dealings  showed  that  the 
parties  treated  the  transaction  as  one  entire  sale  of 
300  shares.* 

§  826.  The  mere  fact  of  different  prices  being  fixed  Different 
for  different  parts  of  the  subject-matter  of  the  contract,  ^"°'^^' 
will  not  necessarily  make  it  divisible  :  so  where  a  person 
went  into  a  shop  and  bought  various  goods  at  distinct 
prices  for  each,  the  contract  was  still  held  to  be  single.' 

1  Javies  V.    Shore,  1  Si  ark.  426 ;  722  ;  Poole  v.  Shergold,  2  Bro.  0.  C. 

JRoots  V.  Lord  Dormer,  4:  B.  &  Ad.  118;    S.    C.    1    Cox,   273;  and,   at 

77;  per  Coleridge  J.  in   Seafon  v.  Common  Law,   Gibson  v.  Spurrier, 

Booth,  4  A.  &  E.  536.  Peake  Add.  C.  49. 


°  Bt/kes  V.  Blake,  4  Bing.  N.  C. 
463. 


2  Emmeraon  v.   Heelis,  2   Taunt. 
38,  45. 

s  Lewin  v.   Quest,    1   Russ.   325. 
See  also   Buokrmsfer  v.  Ilarrop,   7  "  Franhlyn  v.  Lamond,  4  C.  B. 

Ves.  341 ;  S.  0.  13  Ves.  456.  637. 

^  Casamajorv.  Strode,  2  My.  &•  K.  ^  Baldey  v.  Parker,  2  B.  &  C.  37. 
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And  where  one  price  was  fixed  for  the  land,  and  another 

(a  valuation  price) '^  for  the   timber,   and   the  vendor 

could  not  show  a  title  to  all  the  timber  by  reason  of  the 

copyhold  tenure  of  parts  of  the  estate,  -which  were  not 

distinguishable  from  the  freehold ;  the  Court  held  that 

that  was  only  one  contract,  that  consequently  the  vendor 

was  only  bound  to  make  out  the  title  according  to  the 

contract,  and  that  the  title  to  the  land  was  the  title  to 

the  timber; — and,  as  the  conditions  of  sale  provided 

for  the  copyhold  tenure  as  to  the  lands,  the  contract 

was  enforced  as  a  whole  .^ 

Cross  §  827.  In  a  case  in  which,  by  the  same  contract,  A. 

of  sale,      contracted  to  sell  an  estate  to  B.,  and  B.  contracted  to 

sell  another  estate  to  A.,  the  contracts  in  respect  of  the 

two  estates  were  held  to  be  independent  of  one  another  ;  ^ 

whilst  in  a  case  of  cross  contracts  for  the  sale  of  goods, 

the  Court  of  Exchequer  held  the  contracts  dependent.* 

stipuia-         §  828.  Where   the    contract    itself    contains    a    pro- 

pieoemeai  vision   for    its    piecemeal    execution,    the    contract    is 

execution.  ^j.ga,ted  as  divisible.     So  in  a  building  contract,  where 

the    landowner    agreed    to    grant    separate    leases    of 

separate  plots  as  and  when  the  buildings  on  each  plot 

reached  a  certain  stage,  it  was  held  that  the  contract 

might  be  performed  in  separate  parts,  and  that  it  was 

no  answer  to  the  builder  or  his  assign  who  sued  for  its 

performance  as  regards  one  plot  to  show  that  it  was 

not  performed  by  the  builder  as  regards  other  plots.  ° 

Gontem-        §  829.  In   like   manner,  where   there   are   two   con- 

oontracts.  tcmporaneous  contracts  which  the  parties  intended  to 

be  separated,   the  Court  will  treat  them  as  separate, 

and  will  not  allow  an  objection  to  the  one  contract  to 

bar  the  performance  of  the  other.^ 

1  Cf.  Richardson  v.  Smith,  L.  E.  *  Atkinson  v.  Smith,  14  M.  &  W. 
5  Oh.  648,  and  supra,  §  366.  695. 

2  Grosse  v.  Lawrence,  9  Ha.  462 ;  ^  Wilkinson  v.  Clements,  L.  R.  8 
Orosse  v.  Keene,  9  Ha.  469.  Ch.  96. 

3  Oroome  v.  Lediard,  2  My.  &  K.  "  Odessa  Tramways  Go.  v.  Mendel, 
51.  8  Oh.  D.  235. 
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§  830.  It  is,  as  we  have  already  seen,  a  principle  Court  win 
of  the  Court,  that  it  will  not  compel  specific  perform-  form  part. 
ance  of  executory  contracts  unless  it  can  at  the  time 
execute  the  whole  contract  on  both  sides.  On  this 
principle,  where  there  was  a  contract  between  two 
neighbouring  landholders  to  change  the  course  of  a 
stream,  and  one  of  the  terms  of  the  contract  was  that, 
if  any  damage  should  accrue  to  the  lands  of  the 
defendant  from  a  dam  which  was  agreed  to  be  erected, 
the  plaintiff  would  give  an  equivalent  in  land  to  the 
defendant,  the  quantity  of  land  to  be  ascertained  by 
arbitrators ;  this  being  a  thing  which  the  Court  could 
not  do  in  prsesenti,  and  the  Court  holding  that  the 
parties  entering  into  a  covenant  to  do  it  would  not  be 
a  specific  performance  of  the  contract,  the  bill  was 
dismissed,  as  the  whole  contract  could  not  be  carried 
into  effect.^  And  where  the  owner  of  a  patented 
invention  entered  into  a  contract  with  certain  persons, 
who  with  himself  were  to  form  a  company,  to  the  pro- 
motion of  which  he  was  to  give  his  services  for  two 
years,  and  he  was  to  do  his  best  to  improve  the  inven- 
tion for  the  benefit  of  the  company,  and  on  the  refusal 
of  these  persons  to  go  forward  with  the  company,  the 
patentee  filed  a  bill  for  the  specific  performance  of  the 
contract :  the  Court  held,  on  demurrer,  that  as  it  would 
have  been  impossible  to  enforce  against  the  plaintiff 
the  stipulations  on  his  part,  he  could  not  sue  for  per- 
formance ;  and  further,  that  the  Court  could  not  carry 
the  contract  into  effect  by  directing  the  parties  to 
execute  a  deed,  for  the  contract  was  to  do  certain  acts, 
and  not  to  execute  covenants  to  do  them.^ 

§  831.  So,  again,  where  a  contract  was  entered  into  Mer- 
by  a  shipbuilder  to  alter  a  ship,  and  it  was  agreed  that  Trading 
in  default  of  performance  by  him  the  owners  might  Banner. 
enter  and  make  the  alterations  :  default  was  made  by 

^  Oervais  v.  Edwards,  2  Dr.  &  ^  Stacker  v.  Wedderburn,3K.&J. 

War.  80.  393. 
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the  shipbuilder,  whereupon  the  owners  filed  a  bill  to 
enforce  their  right  to  enter  and  make  the  alterations  : 
but  on  demurrer  the  bill  was  dismissed/ 
Con-  §  832.  So   wherever   that  which  the   plaintiff  is  to 

tion  a       give  as  the  consideration  moving  from  him  is  something 
*  to  be  done  at  a  future  time,  and  which  the  Court  cannbt 
enforce,  specific  performance  of  the   contract   will   be 
refused.'' 
other  §  833.  The  principle  that  the  Court  will  not  partially 

tions  of  enforce  contracts  is  illustrated  by  many  other  cases, 
cipie.'^^'^  Thus,  where  there  was  a  partnership  contract  for  an 
absolute  term  of  years,  leaving  undefined  the  amount  of 
capital  and  the  manner  in  which  it  was  to  be  provided, 
this  being  a  contract  which  in  its  entirety  the  Court 
could  not  enforce,  the  Court  refused  to  enforce  it  in 
part,  by  refusing  the  representatives  of  a  deceased 
partner  a  decree  for  the  dissolution  of  the  partnership 
and  the  sale  of  the  partnership  property.^  In  another 
case  the  Court  refused  to  separate  the  parts  of  an  award 
which  were  capable  of  specific  performance  from  those 
which  were  not.*  And  again,  where  the  contract  was 
that  the  landlord  of  a  residential  flat  should  employ  a 
porter,  who  should  do  certain  specified  work  for  the 
benefit  of  the  tenant,  that  was  held  to  be  one  indivisible 
contract,  and  the  Court  declined  to  interfere  by  injunc- 
tion to  compel  performance  of  part  of  it.° 
Ogden  v.  §  834.  It  is,  as  will  have  been  already  gathered,  im- 
material  whether  the  things  which  the  Court  cannot 
specifically  enforce  are  to  be  done  by  the  plaintiff  or  by 
the  defendant.  So  where  the  defendant  agreed  to  grant 
a  lease  of  a  coal  wharf  to  the  plaintiff,  and  the  plaintiff" 
agreed  to  employ  the  defendant  as  manager,  it  was  held 

1  Merchants'  Trading  Co.  v.  Ban-  *  Nickels  v.  EancocJc,  7  De  Gr.  M. 
ner,  L.  E.  12  Eq.  18.  &  G.  300.     See  also   Vansittart  v. 

2  Fer  Wigram  V.C.  in  Waring  v.  Vansittart,  4  K.  &  J.  62,  affirmed  2 
Manchester,  Sheffield,  and  Lincoln-  De  Gr.  &  J.  249. 

shire  Railway  Co.,  7  Ha.  492.  ^  Byan  v.  Mutual    Tontine,   &c. 

3  Downs  V.  Collins,  6  Ha.  418.  Association,  [1893]  1  Ch.  116. 
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that  the  two  parts  of  the  agreement  were  inseparably 
connected,  and  specific  perforrnance  of  the  part  relative 
to  the  lease  was  refused.' 

§  835.  Where  the  contract  stipulates  for  future  acts,  where 
but  is  silent  as  to  any  deed  to  be  executed  to  secure  o^e'^d"'' 
their  performance,  the  Court,  as  we  have  seen,  will  not  ^°l^j.^^_ 
consider  the  execution  of  such  a  deed  any  performance 
of  the  stipulation.  Other  cases  have  arisen,  where  the 
contract  contemplates  some  deed  or  obligation.  Where 
there  was  a  contract  to  execute  works  of  such  a  nature 
that  the  Court  could  not  superintend  their  performance, 
and  in  the  contract  was  a  stipulation  that  the  contrac- 
tors should  give  a  bond  to  secure  the  performance  of 
the  contract  :  the  Court,  refusing  to  decree  performance 
of  the  works,  refused  also  to  decree  the  execution  of  the 
bond,  as  that  would  have  been  a  piecemeal  performance 
of  the  contract,  and  the  stipulations  as  to  the  works 
were  the  substance  of  the  contract,  and  that  as  to  the 
bond  only  incident  to  them.^ 

§  836.  But  where  the  contract  is  to  do  a  thing,  and  where 

"^  '-'  execution 

to  execute  a  deed  for  that  purpose,  and  this  deed  covers,  of  deed 

,     ,         „  ,  1     1        i>  ordered. 

SO  to  say,  the  whole  oi  the  contract,  or  tae  whole  oi  so 
much  of  the  contract  as  is  incapable  of  immediate  per- 
formance, the  Court  will,  it  seems,  enforce  the  contract 
by  the  execution  of  the  deed,  though  the  acts  to  be 
done  be  future  and  to  be  done  from  time  to  time.^  The 
real  contract  here  which  the  Court  enforces  is  a  contract 
to  execute  the  deed. 

§  837.  In   Wilson  v.    The    West  Hartlepool  Harbour  wuson 

V.  West 

and  Railway  Co.,^  the  company  agreed  to  sell  to  the  HarWejjooZ 
plaintiff"  a  plot  of  land  near  their  line,  and  the  contract  and  Ban- 
contained   terms   as   to   the  company  laying  down  a  ^"^ 

1  Ogden  v.  Fossick,  4  De  G.  F.  &      G.  M.  &  G.  880. 

J.  426;  a.jicL  see  Frith  V.  Frith,  IWOQ]  ^  Granville  v.  Belts,  18  L.  J.  Ch. 

A.  C.  254,  261.  32. 

2  South    Wales    Railway    Co.   v.  «  34  Beav.  187 ;  2  De  G.  J.  &  S. 
Wythes,  1  K.  &  J.  186 ;  S.  C.  5  De  475. 
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branch  railway,  and  as  to  the  plaintiff  using  preferen- 
tially the  defendants'  line  of  railway.  Lord  Romilly  M.  R. 
granted  specific  performance,  and  his  decree  was  affirmed 
by  the  judgment  of  Turner  L.J.,  who  held  that  the 
parties  must  have  intended  that  the  user  of  the  railway 
which  was  necessarily  prospective  should  be  secured  by 
covenant.  Knight  Bruce  L.J.  dissented.  The  view  of 
Turner  L.J.  appears  consonant  to  the  ordinary  course  of 
business  and  in  furtherance  of  justice. 
The  priu-       s  338_   ^he    cases    on    marriage    contracts    strongly 

oiple  ap-     _     -^  °  °  •' 

plied  to     illustrate  the  principle  that  the  entire  contract  must  be 

contracts.  Carried  into  effect.  With  regard  to  these,  it  has  been 
urged  that  as  the  Court  interferes  in  behalf  o£  those 
who  are  purchasers,  or  considered  as  such  by  the  Court, 
but  declines  to  aid  volunteers,  so  when  the  Court  speci- 
fically executes  a  settlement,  its  interference  should  be 
confined  to  limitations  in  favour  of  purchasers,  and  not 
extended  to  volunteers.  The  Court,  however,  has  applied 
the  principle,  that  the  whole  or  no  part  of  the  contract 
shall  be  executed,  to  marriage  contracts  as  well  as  to 
other  contracts.  "  There  is  no  instance,"  said  Lord 
Hardwicke,^  "  of  decreeing  a  partial  performance  of 
articles,— the  Court  must  decree  all  or  none  ;  and  where 
some  parts  have  appeared  very  unreasonable,  the  Courts 
have  said  we  will  not  do  that,  and  therefore  as  we  must 
decree  all  or  none,  the  bill  has  been  dismissed."  In  a 
case  where  a  husband  sued  the  heir  of  his  wife,  who  was 
the  settlor,  on  a  covenant  to  settle  lands,  the  specific 
performance  was  not  restricted  to  his  estate,  but  carried 
to  a  limitation  to  a  niece  of  the  wife,  who  was  of  course 
a  collateral.^ 

Exoep-  §  839.  The  cases  of  exception,  or  rather  of  apparent 
exception,  to  the  prmciple  m  question  may  now  be 
considered. 

i. Separate      §  840.  (i.)  It  is  hardly  needful  to  repeat  that  the 

execution 

contem-  i  Iq  goring  v.  Nash,  3  Atk.  190. 

plated.  2  Davenport  v.  Bislwpp,  2  Y.  &  C.  C.  C.  451 ;  S.  C.  1  Ph.  698. 
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principle  will  not  apply  to  contracts  which,  though  they 
may  be  entire  and  single  in  themselves,  contemplate  a 
separate  and  piecemeal  performance  of  separate  parts. 
There,  in  the  absence  of  other  objection,  the  Court  will 
carry  into  effect  the  intention  of  the  parties.^ 

§  84fl.  (ii.)  The  principle  in  question  is  strictly  ap- u.  where 
plicable  to  executory  contracts.'^  It  does  not  apply  in  tract  is 
terms  to  executed  contracts.  In  Rigby  v.  Great  Western  '^^^"^  ®  ' 
Railway  Co?  the  company  had  demised  the  Swindon 
refreshment  rooms  to  the  plaintiffs  for  99  years  :  the 
lease  contained  various  covenants,  one  of  which  the 
plaintiffs  sought  to  enforce  by  injunction  :  an  objection 
was  made  that  the  lease  contained  other  covenants 
which  the  Court  could  not  enforce :  and  Wigratn  V.C. 
made  these  observations  :  *  "  I  cannot  go  the  length  of 
the  defendants'  proposition  that  the  plaintiffs  are  not  to 
be  23rotected  by  injunction,  only  because  there  are  other 
covenants  to  be  performed  by  them  which  may  be  pos- 
sibly broken  hereafter.  It  would  be  more  correct  to 
say  that  where  the  mutual  rights  of  the  parties  rest  in 
covenant,  each  party  is  primci  facie  entitled  to  enforce 
his  right  in  Equity  or  at  Law,  according  to  the  nature 
of  the  covenant  which  may  be  broken.  I  cannot  doubt 
but  that  this  Court  would,  at  the  suit  of  a  landlord, 
restrain  a  tenant  for  years,  under  a  husbandry  lease, 
from  ploughing  up  ancient  pasture,  where  he  had  bound 
himself  by  covenant  not  to  do  so  ;  and  it  would  be  no 
answer  to  such  a  bill  for  the  tenant  to  say,  that  the 
landlord  was  under  covenant  to  find  him  rough  timber 
for  repairs,  which  covenant  might  possibly  be  broken  by 
the  landlord  before  the  expiration  of  the  lease.  That  is 
a  very  different  case  from  that  of  Gervais  v.  Edwards.^ 
On  the  other  hand,  I  am  not  prepared  to  go  the  length 

1  Wilkinson  v.  Clements,  L.  R.  8  s  15  l_  j_  qij_  266 ;  S.  C.  on  ap- 
Ch.  96.     See,  too,  Odessa  Tramways      peal,  2  Ph.  44. 

Co.  V.  Mendel,  8  Ch.  D.  at  p.  244.  *  15  L.  J.  Ch.  at  p.  271. 

2  See  siip-a,  §§  38,  39.  «  2  Dr.  &  War.  80. 
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of  the  plaintiffs'  argument.     It  would  not  be  difficult  to 
suppose  a  case  in  which  great  injustice  might  be  done  by 
compelling  a  party  specifically  to  perform  a  particular 
covenant." 
Woiver-         §  842.  A  similar  view  was  enunciated  and  acted  upon 
dTsaU^  by  Lord   Selborne  in   the  case   of    Wolverhampton   d 
Tl^and  Walsall  Railway    Co.    v.   London   d   North    Western 
Baihoaij    Railway  Co.,^  where  the  plaintiffs  sought  an  injunction 
^°-  on  the  ground  of  the  stipulations  contained  in  a  con- 

tract between  the  companies  sanctioned  by  Act  of 
Parliament.  It  was  argued,  that  the  contract  contained 
terms,  such  as  those  providing  for  the  proper  develop- 
ment of  local  traffic,  which  the  Court  could  not  perform  : 
but  the  argument  was  repelled  by  the  Lord  Chancellor, 
on  the  ground  of  the  distinction  between  injunction  as 
a  right  flowing  from  an  executed  contract  and  the 
specific  performance  of  executory  contracts. 

DifEerence      c  843.  A.  familiar  illustration  of  this  difference  be- 
between         "^ 

executory  tween  executorv  and  executed  contracts  occurs  in  the 

and  exe- 
cuted con- case     of    partnership     articles.       The    Court    will    not, 

illustrated  generally  speaking,  enforce  a  contract  to  enter  into  a 

nerehFp'^    partnership  whilst  it  remains  executory  :  ^  but  never- 

articies.     thclcss,  when  the  partnership  has  been  constituted,  the 

Court  will  by  injunction  enforce  the  performance  of 

particular    terms,   though    it   may   be    incompetent   to 

enforce  all  the  terms :  ^  this  is  the  common  course  of 

practice  in  the  Court. 

And  from       s  84,4,_  Another  familiar  illustration  arises  on  leases. 

leases.  -^ 

The  Court  will  restrain  the  breach  of  a  covenant  in  a 

lease,  though  it  may  contain  other  covenants  which  the 

Court  could  not  possibly  perform. 

oncon-'^^      §845.  (iii.)  The  principle  in  question  is  not  to  be 

tracts  not  extended  to  all  cases  of  legal  or  even  equitable  relief 

by  way  of  °  ^ 

specific     on  contracts,  though  the  contracts  may  be  executory. 
ance.        The  fact  that  future  acts  may  have  to  be  done  under 

1  L.  E.  16  Bq.  433.  112.     See  infra,  §1540. 

2  Scott  V.  Bayment,  L.  E.  7  Bq.  3  Kemble  v.  Kean,  6  Sim.  333. 
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a  contract  is  no  bar  to  relief  grounded  on  a  right  perfect 
in  itself,  and  resulting  from  past  transactions  also  under 
the  contract. 

§  846.  Thus,  where  in  a  contract  for  the  execution  instances. 
of  railway  works  the  contractors,  previously  to  their 
completion,  filed  a  bill  against  the  railway  company, 
alleging  fraud  in  the  engineer  in  withholding  certificates 
of  work  done,  and  asking  amongst  other  things  for  an 
account  of  work  done  :  it  was  held  on  demurrer,  that 
though  the  works  were  not  complete,  and  though  the 
Court  might  not  be  able  specifically  to  perform  such  a 
contract,  the  plaintiffs  had  a  right,  perfect  in  itself,  of 
which  they  had  been  deprived  by  the  alleged  acts  of 
the  defendants,  and  that  they  were  therefore  entitled 
to  some  relief  in  Equity.^  And  so,  it  seems  that  if  by 
a  pr.rtnership  contract  it  were  stipulated  that  accounts 
should  be  made  up  half-yearly,  and  that  one  partner 
should  have  a  salary  proportionate  to  the  profits  to  be 
so  ascertained,  he  might  from  time  to  time  iastitute 
actions  to  have  the  accounts  so  taken  according  to  the 
contract,  though  its  other  terms  might  not  be  the  subject 
of  an  action  for  specific  performance.^ 

§  847.  To  this  principle  we  may  probably  refer  the  Lytton  v. 
case  of   Lytton  v.    The  Great  Northern  Railway  Co., ^  Northern 
where,  there  being  a  contract  by  the  company  to  make  ^o*  '"'^^ 
and  maintain  a  siding  so  long  as  it  should  be  of  con- 
venience, the  clause  as  to  maintaining  it  was  held  no 
objection  to  a  bill  for  the  specific  performance  of  the 
contract  to  make  it,  the  question   of  repairs   being  a 
matter  for  inquiry  when  a  breach  of  that  part  of  the 
contract  should  occur. 

§  848.  (iv.)  In  the  next  place,  it  must  be  observed  iv.  Con- 
that  where  the  contract  can  be  completely  performed  be  oom- 
at  the  time,  though  there  may  be  future  acts  dependent  ^  ®  ®  ^ 

^   Waring  v.  Manchester,  Sheffield,  ^  p^,  "VVigram  V.G.  in  the   last- 

and  Lincolnshire  Sailway  Go.,  7  Ha.      cited  case,  7  Ha.  at  p.  496. 
482.  3  2  K.  &  J.  394. 
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per-         on   it,  the   Court  will   be  able  to  grant  specific   per- 
thougii'     formance :    as,    e.g.,    a    contract    for    the    immediate 
future^"^^  sale  of  timber  to  be  cut  down  at  a  future  time,  or  at 
*°*^-        intervals,  and  the  purchase-money  for  it  to  be  paid  by 
instalments.^      The   cases    already   stated,    where    the 
Court  will   direct  the  execution  of  a  covenant  to  do 
future  acts,  illustrate  the  same  principle.^ 
V.  Where      §  849.  (v.)  It  sccms  Very  questionable  whether  the 
nofbT^    principle   that   the  Court  will  not  perform  part  of  a 
th'^^°^'h^^  contract  if  it  cannot  perform  all,  ever  applied  to  cases 
defen-       where  the  impossibility  of  carrying  a  part  into  execu- 
defauit.     tion  was  due  to  the  default  of  the  defendant  who  set 
up  this  defence.     To   permit   it   to   prevail  would   be 
counter  to  the  maxim  that  no  man  shall  take  advantage 
of  his  own  wrong.     In  the  case  of  the  defendant  only 
possessing  a  part  of  the  interest  which  he  has  stipulated 
to  sell,  the  defect  as  to  the  other  part  is,  as  we  have 
seen,  no  bar  to  specific  performance  at  the  suit  of  the 
purchaser.^     In  one  case  there  was  a  contract  between 
three  railway  companies  having  reference  to  a  purchase 
and   an   amalgamation :    for    the   purchase   no   further 
parliamentary  powers  were  needed,  but  for  the  amalgama- 
tion they  were,  and  as  regards  one  of  the  companies, 
they  could  not  be  obtained  because  a  majority  of  its 
shareholders  were  adverse  to  the  scheme  :    in  a    suit 
relating  to  the  purchase  the  last-mentioned  company 
set  up  as  a  defence  the  impossibility  of  carrying  into 
efiiect  the  contract  as  to  the  amalgamation ;  but  Lord 
Cottenham    overruled     the     demurrer,    and     doubted 
whether    the    defendant    company    could   say   to   the 
plaintifi"s,  that   they  should  not   have    the    benefit    of 
such   part   of  the    contract    as    the    defendants   could 
perform,  because  they  could   not   without  an  Act  of 

1  Per  Lord  St.  Leonards  in  Qer-  440 ;  78  L.  J.  Cli.  674. 

vais  V.  Edwards,  2  Dr.  &  War.  at  2  ggg  supra,  §§  835,  836. 

p.  83.      Of.  James  Jones  &  Sons  v.  ^  Supra,   §  473 ;    and   see  infra, 

Tanherville    (Earl),    [1909]    2   Ch.  §  1257  et  seq. 
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Parliament  perform  the  whole,  and  they  declined 
applying  to  Parliament  to  give  them  the  necessary 
powers/ 

§  850.  But  whatever  difficulties  may  have  previously  Lord 
existed  on  this  point,  seem  to  have  been  removed  by  Act. 
Lord  Cairns'  Act  (21  &  22  Vict.  c.  27),'  and  it  may,  it 
is  conceived,  be  laid  down,  that  whatever  the  thing 
which  the  Court  cannot  enforce  is  a  condition  inserted 
for  the  plaintiff's  benefit  in  respect  of  which  the 
defendant  is  in  default,  and  where  the  Court  would, 
before  the  passing  of  the  Act,  have  had  jurisdiction  to 
enforce  the  contract  on  the  plaintiff's  waiver  of  the 
condition  for  his  benefit,  there  the  Court  can  now 
grant  specific  performance  of  the  contract  so  far  as  it 
is  enforceable  specifically,  and  direct  the  defendant  to 
pay  damages  (whether  substantial  or  nominal)  ^  for  his 
non-performance  of  the  condition  which  the  Court 
cannot  specifically  enforce.  Thus,  in  Soaines  v.  Edge,^  Soames 
the  plaintiff  had  agreed  to  grant  a  lease  to  the  defen-  ^' 
dant  so  soon  as  he  should  have  built  a  new  house  on 
the  land :  and  the  defendant  agreed  to  accept  the 
lease  when  required  and  to  build  the  new  house  :  the 
plaintiff  filed  his  bill  praying  specific  performance  of 
the  contract  to  build  and  take  the  lease,  also  for 
damages,  either  in  addition  to  or  substitution  for  such 
relief :  on  demurrer  the  defendant  urged  that  the 
Court  could  not  execute  the  contract  to  build,  that  the 
lease  was  dependent  on  the  house  being  built,  that 
the  plaintiff  had  not  waived  the  condition,  and  conse- 
quently that  Lord  Cairns'  Act  did  not  apply  :  this 
argument  was  repelled  by  Lord  Hatherley  (then  a 
Vice-Chancellor),    who    overruled    the    demurrer    and 

1  Great  Western  Bailway  Co.  v.  (by  the  Statute  Law  Revision  Act, 
Birmingham  and  Oxford  Junction  1883),  but  without  affecting  the 
Bailway  Co.,  2  Ph.  597,  605.  See  jurisdiction  conferred  by  it.  Bayers 
also  Norris  v.  Jackson,  1   J.  &  H.  v.  CoUyer,  28  Ch.  D.  103,  107. 

319,  and  particularly  328.  ^  Bayers  v.  Gollyer,  28  Ch.  D.  103. 

2  This  statute  has  been  repealed  ■*  Johns.  669. 
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held,  that  on  the  plaintiff's  waiver  of  the  condition  ^ 
he  should  have  had  jurisdiction  before  the  Act,  and 
that  therefore  since  the  Act  he  could  give  relief  as  to 
part  by  way  of  specific  performance,  and  as  to  the 
rest  by  way  of  damages. 
lYomsv.       8  851.  The  limits   of  this   principle   are  well   illus- 

Jackson.  ,  ^  '■  . 

trated  by  a  case  or  JSorns  v.  Jackson,    which  shortly 
followed  the  case  just  referred  to.     In  that  case  Cook, 
through  whom  the  defendant  claimed,  in   1850  agreed 
with   the  plaintiff  to  grant  him  a  lease  of  a  certain 
house  and  farm,  and  on  or  before  the   11th   October, 
1852,  to  put  the  house  into  sufficient  repair  and  to  erect 
suitable  coach-houses,  &c.  as  Norris  and   Cook  should 
jointly  agree  upon,  to  the  intent  that  the  house  and 
premises  should  be  made  fit  for  the  occupation  of  Norris 
and  his  family :  and  Norris  agreed  that  upon  due  per- 
formance by  Cook  of  the  foregoing  stipulations  he  would 
accept  the  lease.     These  repairs  were  never  done  :  but 
there  was  no  allegation  in  the  bill  that  Cook  had  evaded 
giving   his   consent    to    any    arrangements:    and    the 
plaintift'  did  not  waive  but  insisted  on  his  right    to 
have   such   repairs    done,  as    the    Court   should   think 
proper  to  fit  the  house  for  the  occupation  of  himself 
and  his  family.     The  Court  held  that  this  was  beyond 
its  powers  :  that  there  was  no  contract  which  could  be 
performed  with   respect   to  repairs,  nor  any  contract 
binding  the  plaintiff  to  take  a  lease  till  the  repairs  had 
been   done.     The   bill  was  consequently  dismissed  on 
demurrer. 
-pi.  Where      §  852.   (vi.)  It  was  formerly  laid  down  that  where 
tract  has   the  positive  part  of  an  executory  contract  could  not  be 
and^'rai    Performed  by  the  Court,  it  would  not  enforce  the  nega- 
tive stipu-  |;ive   bv  iniunction :    so    that,   for  example,   where  an 

lations.  ■'         •'  •         1  1         1     • 

actor  had  agreed  to  act  at  a  certain  theatre,  that  being 

1  As  to   waiver  by  one   party  to      §  987. 
a  contract  of  stipulations    inserted  ^  1  J.  &  H.  319.     See,  too,  3  Giff. 

solely    for    his    benefit,    see    infra,      396. 
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a  contract  which  the  Court  could  not  enforce,  it  refused 
to  restrain  him  by  injunction  from  acting  elsewhere  :  ^ 
and  where  there  was  a  contract  for  hiring  and  exclusive 
service  during  seven  years,  and  for  partnership  at  the 
end  of  that  time  on  such  terms  as  should  be  mutually 
agreed  on ;  the  contract  being  one  which  the  Court 
could  not  perform  as  a  whole,  it  refused  to  enforce  by 
injunction  the  covenant  for  exclusive  service.^  Again, 
where  the  defendants  had  agreed  to  furnish  the  plain- 
tiffs with  the  drawings  for  maps  which  the  plaintiffs 
were  exclusively  to  sell;  the  Court,  being  unable  to 
compel  the  defendants  to  furnish  these  drawings,  re- 
fused an  injunction  to  restrain  the  defendants  from 
themselves  selling  the  maps.^ 

§  853.  This  question  was  very  much  discussed  in  LumUy  v. 
the  case  of  Luviley  v.  Wagner,^  where,  there  being  an 
executory  contract  in  part  positive  and  in  part  negative, 
and  the  positive  part  being  such  as  the  Court  was 
unable  to  enforce  specifically,  it  yet  interfered  in 
respect  of  the  negative  part  by  means  of  injunction. 
In  that  case,  the  defendant  entered  into  a  contract  with 
the  plaintiff  to  sing  at  his  theatre,  and  not  to  sing  at 
any  other  ;  and  Lord  St.  Leonards  granted  an  injunc- 
tion restraining  the  defendant  from  singing  at  any 
other  theatre  than  the  plaintiff's,  though  the  specific 
performance  of  the  positive  part  would  have  been 
certainly  beyond  the  Court's  power.  The  principle 
was  acted  on  in  some  earlier  cases,^  and  has  been 
applied  in  several  later  ones." 

1  Kemhh  v.  Kean,  6  Sim.  333.  ^  Bktrichseii  v.    Oabhurii,   2  Ph. 

2  Kimierleyy.Jennings,(iSiim.S4iO.  52;  Great  Northern  Railway  Go.  v. 

3  Baldin  v.  Society  for  Diffusing  Manchester,  Sheffield,  and  Lincoln- 
Useful  Knowledge,  9  Sim.  393 ;  shire  Bailway  Co.,  5  De  0.  &  Sm. 
ClarJce  v.  Price,  2  J.  Wile.  157.  138.     See  also  Bills  v.  OroU,  1  De 

*  1  De  G.  M.  &  G.  604.    See,  too,  Q.  M.  &  G.  627,  n. ;  S.  0.  2  Ph.  60 

Catt  V.    Tourle,  L.   R.  4  Oh.   654  (explained  in   Catt  v.  Tourle,  L.  R. 

(where  the  Court  considered  that  the  4  Oh.  654) ;  Daggett  v.  Ryman,  16 

covenant  in  question,  though  in  terms  W.  R.  302. 
positive,  was  in  substance  negative).  "  E.g.,   Bonnell    v.    Bennett,   22 

F.  2    E 
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Negative       §  854.  It  has  been  thought  to  follow  from  the  laneuage 
tion  im-    of  some  parts  of  the  judgment  in  Lumley  v.  Wagner  ^ 
that  the  principle  of  that  case  is  not  confined  to  cases 
where  the  negative  stipulation  is  express,  but  applies 
also  to  others  where  the  negation  is  implied.     Accord- 
ingly, in  one  case  where  an  actor  had  entered  into  a 
contract  to  perform  on  certain  nights  at  Sadler's  Wells 
Theatre,  but  without  any  stipulation  that  he  would  not 
perform  elsewhere,  Lord  Hatherley  (then  Wood  V.C.) 
restrained  him  from  acting  at  any  other  place  than  the 
plaintiff's  theatre  on  the  nights  on  which  he  had  agreed 
to    act    there.^      In    Fechter    v.    Montgomery^    Lord 
Romilly  M.R.,  though  refusing  an  injunction  on  other 
grounds,  does  not  seem  to  have  doubted  the  jurisdiction 
in  alike  case  :  and  ia  Montague  v.  Flochton,^  Malins  V.C. 
granted  an  injunction  on  a  similar  contract  by  an  actor 
after  a  full  discussion  and  consideration  of  the  authori- 
ties.    This  case,  however,  appears  to  have  been  decided 
under  a  misapprehension  of  Lord  St.  Leonards'  judg- 
ment in  Lumley  v.  Wagner,^  and  has  been  disapproved 
of  in  the  Court  of  Appeal.^ 
Negative       §  855.  Another  class  of  cases  in  which  the  Courts 
charter-™  have  implied  a  negative   are  suits  on  charter-parties. 
'^^^  ^'       Be  Mattos  v.    Gibson '  was   the  first  case  where  this 
question   arose.      There   the    defendant   Curry,    being 
about  to  purchase  a  ship  contracted  by  charter-party 
with  the  plaintiff'  to  carry  for  him  a  cargo  of  coals  from 
Newcastle  to  Suez.     Curry  then  bought  the  ship  and 

Ch.  D.  835 ;   Orimston  v.   Cuning-  Journ.  706 ;  and  distinguish  Orim- 

ham,  [1894]  1  Q.  B.  125;   William  ston  v.  Cuningham,  [1894]  1  Q.  B. 

Bdbinson  &  Co.  v.  Heuer,  [1898]  2  at  pp.  130,  131. 

Ch.  451.  «  L.  E.  16  Eq.  189. 

1  1   De   G.  M.   &   G.  604.     Cf.  «  1  De  G.  M.  &  G.  604. 
Manchester  Ship  Canal  Co.  v.  Man-  "  In    Whitwood   Chemical    Co.  v. 
Chester  Racecourse  Co.,  [1901]  2  Ch.  Hardman,  [1891]  2  Ch.  at  pp.  427, 
at  p.  51.  430. 

2  Webster  v.  Dillon,  3  Jur.  N.  S.  '  4  De  G.  &  J.  276,  where  the 
432 ;  5  W.  R.  867.  case  can  be  traced  through  its  stages 

3  33  Beav.  22.     See,  too,  Leavitt  up  to  the  appeal  from  the  hearing  of 
V.    Williams  (Jessel  M.R.),  24  Sol.  the  cause. 
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mortgaged  it  to  Gibson  with  notice  of  the  charter-party. 
The  bill  was  filed  to  restrain  Gibson  from  interfering 
with  the  voyage  contracted  for :  Curry  was  afterwards 
added  as  a  defendant  and  the  plaintiff  moved  for  an 
injunction  before  Lord   Hatherley  (then  Wood  V.C.), 
who  refused  the  motion  on  the  ground  that  the  case 
was  not  within  the  principle  of  Lumley  v.  Wagner,"" 
and  that  the  whole  matter  sounded  in  damages.     The 
Lords  Justices  on  appeal  granted  an  injunction,  Knight 
Bruce  L.J.  holding  it  to  be  the  duty  and  within  the 
power  of  the  Court  to  prevent  the  commission  or  con- 
tinuance of  the  breach  of  such  a  contract,  when,  its 
subject  being  valuable,  as  for  instance  a  trading  ship 
or    some    costly    machine,    the    original    owner    and 
possessor,  or  a  person  claiming  under  him  with  notice, 
having  the  physical  control  of  the  chattel,  is  diverting 
it  from  the  agreed  object,  that  object  being  of  import- 
ance to  the  others.     Turner  L.J.  put  his  judgment  upon 
the  fitness  of  retaining  matters  as  they  were  until  at 
the  hearing  the  important  questions  in  the. suit  should 
be  decided.    The  cause  then  came  before  Lord  Hatherley 
(then  Wood  V.C.)   at  the   hearing,  who  after   a   full 
argument   dismissed   the   bill :    and   his    decision   was 
brought  by  appeal  before  Lord  Chelmsford,  who  held 
that  a  vessel  under  charter  "  ought  to  be  regarded  as 
a  chattel  of  peculiar  value  to  the  charterer,  and  that 
although  a  Court  of  Equity  cannot  compel  a  specific 
performance  of  the  contract  which  it  contains,  yet  that 
it   will   restrain   the   employment  of   the  vessel  in   a 
different  manner,  whether  such  employment  is  expressly 
or  impliedly  forbidden,  according  to  the  principle  so 
fully  expressed  in   the   case   of  Lumley  v.    Wagner." 
But  he  affirmed  the  dismissal  of  the  bill  on  the  ground 
that   neither   of    the   defendants   had    done   anything 
actively  to  hinder  the  voyage. 

§  856.  The  case  of  Sevin  v.  Deslandes,'  before  Lord  l^fJ^^J^^^_ 

1  1  De  G.  M.  &  G.  604.  ■  30  L.  J.  Ch.  457 ;  9  W.  E.  218. 
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Romilly  M.R.,  followed  De  Mattos  v.  Gibson,"-  and 
there  an  injunction  was  granted,  both,  on  interlocutory 
motion  and  at  the  hearing,  to  restrain  the  defendant 
from  doing  any  act  inconsistent  with  the  charter-party, 
which  did  not  contain  any  express  negative  clauses. 
Linuts  of       R  857.  It  is  not  easv  to  see  the  limits  to  which  the 

the  doc-  "^     _  ... 

trine.  doctriue  of  an  implied  negative  might  be  carried :  for 
as  A.  and  not-A.  include  the  whole  world,  it  follows 
that  a  contract  to  sell  to  A.  or  to  sing  at  A.  must  imply 
a  negation  of  a  sale  to  not-A.  or  a  singing  at  not-A. : 
and  if  injunction  is  to  be  granted  where  specific  per- 
formance might  be  impossible,  the  logical  conclusion 
of  the  doctrine  would  be  a  great  and  rather  formidable 
enlargement  of  the  jurisdiction  of  Equity.^  Such  an 
enlargement  of  the  doctrine  would  be  contrary  to  a 
dictum  of  Lord  Cottenham,  couched  in  the  form  of  a 
question  in  Heathcote  v.  The  North  Staffordshire  Railway 
Co.,^  where  he  asked,  "If  A.  contract  with  B.  to  deliver 
goods  at  a  certain  time  and  place,  will  Equity  interfere 
to  prevent  A.  from  doing  anything  which  may  or  can 
prevent  him  from  so  delivering  the  goods  ?  " 
Lord  §  858.    In    De   Mattos   v.    Gibson,  Lord    Hatherley 

ley's  view,  (then  V.C.)  thought  that  the  implication  of  a  negative 
stipulation  was  to  be  confined  to  cases  in  which  "  the 
breach  of  a  positive  agreement  involves  specific  damage 
beyond  that  of  the  mere  non-performance  of  the  agree- 
ment itself" — the  special  damage  (in  Miss  Wagner's 
case)  resulting  from  her  singing  elsewhere  at  a  rival 
theatre,  ultra  the  non-performance  of  her  contract  to 
sing  at  the  plaintifi''s  theatre  :  and  in  another  case,  the 
same  learned  Judge  observed  that  the  instances  in 
which  the  Court  had  found  it  possible  to  infer  the 
negation  were  very  few  and_special.* 

See,  too,  Le  Blanch  v.  Granger,  35  [1891]  2  Oh.  at  p.  426. 

Beav.  187.  3  2  Mac.  &  G.  at  p.  112. 

1  4  De  G.  &  J.  276.  <  Peto  v.  Brighton,  Uckfield,  and 

2  See  fer  Lindley  L.J.  in    Whit-  Tunhridge  Wells  Railvjay  Co.,  1  H. 
wood    Chemical    Co.   v.    Eardman,  &  M.  468,  486. 
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§  859.  In  Fothergill  v.  Rowland  ^  Jessel  M.E.   had  Vessel 
before  him  a  bill,  based  on  a  contract  for  the  sale  of  all  Fothe^^iii 
the  coal  from  a  particular  colliery  for  a  certain  period,  Jmd.^' 
which  prayed    for    an    injunction    against   selling    the 
colliery,  except    subject   to    the  contract,  and    against 
disposing  of  the  coal  except  for  the  purpose  of  the  per- 
formance of  the  contract.     His  Lordship  observed  that 
he  could  not  find  or  seize  any  distinct  line  dividing 
the  two  classes  of  cases,  that  is,  the  class  in  which  the 
Court    not   being    able   to    grant   specific   performance 
grants    an  injunction,  and  the  class  in  which   it  does 
not  grant  the  injunction  :  and  he  therefore,  following 
the  dictum  of  Lord  Cottenham,  allowed  a  demurrer. 

§  860.  The  doctrine  in  Lwnley  v.  Wagner  ^  has  been  The  doo- 
criticised  by  Lord  Selborne  ;  and  after  his  observations  LumUy  v. 
it  is  doubtful  whether  the  mere  presence  of  a  negative  not  to^e 
stipulation  can  be  relied  on,  if  the  contract  is  not  such  '^^^^'^'^'^'i- 
in  its  nature  as  to  be  the  proper  subject  of  equitable 
jurisdiction.     "  It  was  sought  in  that  case,"  said  his 
Lordship,^   "  to  enlarge    the  jurisdiction  on    a    highly 
artificial  and  technical  ground,  and  to  extend  it  to  an 
ordinary    case    of   hiring    and    service,    which    is    not 
properly  a  case  of  specific  performance  :   the  technical 
distinction  being  made,  that  if  you  find  the  word  '  not ' 
in  an  agreement — -'  I  will  not  do  a  thing  '—as  well  as 
the  words   '  I  will,'   even  although  the    negative   term 
might  have  been  implied  from   the   positive,   yet  the 
Court,  refusing  to  act  on  an  implication  of  the  nega- 
tive, will  act  on  the  expression  of  it.     I  can  only  say, 
that  I  should  think  it  was  safer  and  the  better  rule,  if 
it  should  eventually  be  adopted  by  this  Court,  to  look 
in  all  such  cases  to  the  substance  and  not  to  the  form. 
If  the  substance  of  the  agreement  is  such  that  it  would 

1  L.  R.  17  Eq.  132.    Distinguisli  ^  1  De  G.  M.  &  G.  604. 

Jones  V.  North,  L.  R.  19  Eq.  426 ;  ^  In  Wolverhampton  and  Walsall 

and    see    Keith,   Prowse   &    Go.   v.  Railway  Co.  v.  London  and  North 

National  Telephone  Co.,  [1894]  2  Ch.  Western  Railway  Co.,  L.  B.  16  Eq. 

147,  at  p.  153 ;  42  W.  B.  380.  440. 
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be  violated  by  doing  the  thing  sought  to  be  prevented, 

then  the  question  will  arise,  whether  this  is  the  Court 

to  come  to  for  a  remedy.     If  it  is,  I  cannot  think  that 

ought  to  depend  on  the  use  of  a  negative  rather  than 

an  affirmative   form   of  expression.     If,  on  the   other 

hand,  the   substance   of  the  thing   is   such,   that  the 

remedy  ought  to  be  sought  elsewhere,  then  I  do  not 

think  that  the  forum  ought  to  be  changed  by  the  use 

of  a  negative  rather  than  an  affirmative." 

Brett  V.         The  view  thus  plainly  expressed  by  Lord   Selborne 

India  Ac  ^^^   ^^^^   indicated   in    an    earlier   case    before    Lord 

Shipping  Hatherley,  when  Vice-Chancellor.     The   object  of  the 

bill  in  that  case  was  to  enforce  the  specific  performance 

of  a  contract  to  employ  the  plaintiff  as  broker,  which 

contained  a  stipulation  that  the  plaintiff's  name  should 

appear  in  all  advertisements  of  the  company.     To  it  the 

defendants    demurred,   and    the    only   point  on   which 

the  Judge  entertained  any  serious  question  was  whether 

the  stipulation  as  to  advertisements  did  not  bring  the 

case  within  the  principle  of  Lumley  v.  Wagner  :  ^  but  he 

determined  that  it  did  not,  and  that,  as  the  defendants 

did  not  employ  the  plaintiff'  as  broker,  the  Court  could 

not  restrain  their  issue  of  advertisements  omitting  his 

name.^ 

Lumley y.      §  861.   In    a   casc    already    cited  ^  (in  which   a  com- 

v^nc7-     pg^j^y'g  rnanager  had  agreed  to  "  give  the  whole  of  his 

noUo'b'e   ^^^^  *°    *^^    Company's   business,"    and,    there    being 

extended,  jjq   negative   stipulation,    an    injunction    was    refused) 

Lindley  L.J.  said  he  looked  upon  Lumley  v.  Wagner^ 

"as   an    anomaly   which   it   would    be    dangerous    to 

extend."     In  accordance  with  this  view,  Kekewich  J., 

1  1  De  G.  M.  &  Gr.  604.  decision  in  tMs  case  -was  considered 

2  Brett  V.  East  India  and  London      and  applied  in  Mutual  Beserve  Fund 
Shipping  Co.,  Limited,  2  H.  &  M.      ^f^  Association  v.  New  York  Life 

Assurance  Co.,  0.  A.  75  L.  T.  528. 
■  See  further  Beperno  v.  Earmiston, 

3  Whitwood  Chemical  Co.  v.  Hard-      3]^  gol.  Jo.  154. 

man,  [1891]  2  Ch.  at  p.  429.    The         *  1  De  G.  M.  &  G.  604. 
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in  Davis  v.  Foreman,^  declined  to  enforce  by  injunction 
a  stipulation,  contained  in  a  contract  of  service,  which, 
though  negative  in  form,  wag  positive  in  substance. 
And  again,  where  a  negative  stipulation  in  such  a  con- 
tract was  of  ao  wide  and  general  a  character  as  to  be 
unreasonable,  Romer  J.  refused  to  enforce  it.^ 

§  862.  The  position  of  that  branch  of  the  law  on  conoiu- 
which  Luniley  v.  Wagner  *  is  the  leading  authority  can  theauth(> 
hardly  be  said  to  be  very  satisfactory.  It  may,  it  is  ^^^^'^^' 
conceived,  be  concluded  that  the  principle  of  this  case 
will  not  be  extended  :  that  negative  stipulations  will 
not  be  implied  except  in  the  cases  where  the  Courts 
have  already  done  so :  and  that  even  the  presence  of 
an  express  negative  stipulation  will  not  be  found  a 
sufficient  ground  for  jurisdiction  unless  the  contract  is 
of  a  kind  of  which  specific  performance  can  be  granted. 
In  other  words,  it  is  probable  that  the  Court  will  here- 
after, except  so  far  as  it  may  be  bound  by  existing 
authorities,  consider  whether  the  contract  in  respect  of 
which  the  injunction  is  sought  is  or  is  not  of  a  kind  fit 
for  specific  performance  :  that,  if  it  be,  the  Court  will 
tend  to  restrain  acts  inconsistent  with  it,  whether  there 
be  negative  words  or  not :  that  if  it  be  not  of  a  kind  fit 
for  specific  performance,  no  injunction  will  be  granted, 
even  though  negative  words  may  be  present.* 

§  863.  In  cases  where  the  contract  on  which  an  in-  Unen- 
j  unction  is   sought  contains  stipulations,  some  of  which  terms  aii 
the    Court  can,  and  others  which   it   cannot    enforce,  °S'a  sWe. 

1  [1894]  3   Oh.    654,  658.      This  1  Oh.  671.    Cf.  Harris  v.  Boots  Cash 

decision  was  followed  by  Eve  J.  in  Chemists  (Southern),   [1904]   2  Oh. 

Kirchner  &  Go.  v.   Qruban,  [1909]  376,  383  (covenant  to  perform  and 

1  Oh.  413,  where  the  Court  refused  ohserve  the  negative  covenants  in  a 

to  grant  an  injunction  which  would  in  lease).     Distinguish  William  Bohin- 

effect  specifically  enforce  a  contract  of  son  &    Co.  v.  Heuer,  [1898]  2  Ch. 

service.    Compare  Metropolitan  Elec-  411,  where  a  definite   negative  and 

trie  Supply  Co.  v.  Oinder,  49  W.  R.  severable  agreement  was  enforced  by 

508;  84  L. T. 818  (contract  affirmative  means  of  an  injunction, 
in  form  but  negative  in  substance).  ^  1  De  G.  M.  &  0.  604. 

^  Ehrman  v.  Bartholomew,  [1898]  ^  Donnell  v.  Bennett,22  Ch.  D.  835 
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and  the  latter  are  wholly  on  the  plaintiff's  part,  no 
difficulty  arises  ;   because,  though  the   Court   may   be 
unable  to  enforce  them  directly,  it  does  so  indirectly,  inas- 
much as  the  moment  the  plaintiff  fails  in  performing  his 
part  of  the  contract,  the  injunction  would  be  dissolved/ 
vii.  Where      §  864.  (vii.)  Where  an   arrangement    come    to   be- 
range-       twceu  two   persons   is    intended    to   be  of  a  complex 
partly'^     character,  partly  legal  and  partly  honorary,  the  Court 
onorary.  ^^^j^  |£  ^]^gj,g  |jg  ^^  other  impediment,  specifically  per- 
form the  legal  contract,  leaving  the  honorary  part  of 
the    arrangement   to    rest,    as    was    intended,    on    the 
honour  of  the  parties.     So  that,  where  this  latter  part 
is  malum  prohibitum  and  not  malwn  in  se,  it  will  not 
obstruct  the  Court  in  its  execution  of  the  other  part  of 
the  arrangement  which  amounted  to  contract.^ 
viiLWhere      §  865.  (viii.)  Where  the  contract   is  in  any  matter 
tract  is      alternative,  so  that  the  parts  of  it  are  mutually  exclu- 
tive™*     sive  one  of  the  other,  and  the  plaintiff  has   a  right  to 
ask  for  the  performance  of  one  part,  the  Court  may 
treat  this  as  independent  of  the  other  :  thus,  in  a  con- 
tract to   grant  a  lease  with  an  option  to  the  lessee  to 
purchase,    this  option  was  held  so  far  independent  of 
the  contract  for  a  lease,  that  a  default  on  the  part  of 
the  plaintiff  in  insuring,  which  would  have  prevented 
his  suing  for  a  lease,  did  not  prevent  his  suing  on  the 
option  to  purchase.^ 
ix.  Where     §  866.  (ix.)  In  One  case  Lord  Eomilly  M.R.  appears 
whioh\he  to  have  expressed  the  opinion,  that  where  a  part  of  the 
coiSdnot  contract  which  the  Court  could  not  perform  has  been 
h"^°beL   ^'^^"^lly  performed  before  suit,  the  incapacity  of  the 
per-         Court  as  to  this  part  would  furnish  no  defence  as  to  the 
other  part.      But  the  doctrine  appears  to   have  been 
rejected  by  the  Court  of  Appeal.* 

1  Stacker  v.  We-dderburn,  3  K.  &  ^  Q^g^^  y.  Low,  22  Beav.  625. 

J.  393,  405.  *  -%'«  V.   Hope,   22   Beav.   351 ; 

S.  C.  8  De  G.  M.  &  G.  731,  746. 

2  Garolan  v.  Brabazon,  3  Jon.  &      gee  also  Walrond  v.  Walrond,  John. 
L.  200,  213.  18,  and  §  938,  infra. 


CANADIAN  NOTES. 

The  following  case  touches  the  questions  arising  out 
of  the  much  debated  case  of  Lumley  v.  Wagner,  the  prin- 
ciples with  respect  to  which  can  hardly  be  considered  as 
yet  settled. 

In  Bentley  v.  Bentley,  12  Man.  436,  the  question 
arose  as  to  the  implication  of  negative  covenants  from 
an  affirmative  covenant  and  Bain  J.  laid  down  the  prin- 
ciple thus  stated  in  the  head-note:  "Where  there  is  an 
affirmative  covenant  in  an  agreement,  and  the  parties 
have  themselves  settled  and  set  out  in  the  contract  what 
the  defendant  is  not  to  do,  no  further  negative  covenant 
will  be  implied  from  the  affirmative  one" ;  but,  even  if  it, 
that  is  the  affirmative  covenant,  stood  alone,  "the  terms 
of  the  contract  between  the  parties  are  such  that  I  do  not 
think  it  could  be  held  that  it  necessarily  implies  any 
specific  negative  agreement  on  the  part  of  the  defendant, 
and  unless  an  affirmative  covenant  implies  a  negative 
one  so  clearly  and  definitely  that,  to  use  the  expression 
of  Lindley  M.R.,  you  can  put  your  finger  upon  it,  the 
Court  will  refuse  to  interfere  by  injunction." 
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CHAPTER  XVII. 

DEFECT   IK   THE   SUBJECT-MATTER   OF    THE    CONTRACT. 

§  867.  Another  ground  on  which  the  specific  per-  Nature 
formance  of  a  contract  may  be  resisted  is  the  existence  defence. 
of  some  essential  defect  in  the  subject-matter  of  it,  or 
some  variation  from  the  description  contained  in  the 
contract.  This  is,  of  course,  not  a  question  of  title ; 
the  acceptance  of  the  title  will  not  prevent  the  de- 
fendant from  setting  up  the  defence  that  the  title 
relates  to  a  different  subject-matter  from  that  which 
he  contracted  for.^  The  cases  in  which  this  variation 
arises  between  the  thing  and  some  representation  made 
in  respect  of  it  are  considered  under  the  head  of  Mis- 
representation ;  ^  the  cases  in  which  no  such  repre- 
sentation has  been  made  it  is  now  proposed  briefly  to 
consider. 

§  868.  The  material  distinction  to  be  considered  is  Defects 
between  defects  which  are  patent  and  visible  to  every  latent. 
one  and  those  which  are  latent  ,•  for  just  as  at  Common 
Law  a  warranty,  however  general,  is  not  taken  to 
include  defects  apparent  at  the  time  of  the  bargain, 
as  no  one  could  have  been  deceived  by  them ;  so,  whilst 
latent  defects  are  a  ground  for  refusing  specific  per- 
formance, patent  defects  are  not.^ 

§  869.  Accordingly,  where  a  man  bought  a  meadow  patent 
with  a  road  round  it  and  a  way  across  it  which  were 

1  Bentley  v.  Craven,  17  Beav.  204.      supra,  §   688  ;    of.  Pothicr,   Tr.   du 

2  Supra,  §  650.  Contrat  de  Vente,  Part  II.  chap.  1, 

3  Dyer  v.  Eargrave,  10  Ves.  505 ;      sect.  3,  §  1. 
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not  noticed  in  the  description,  Lord  Eosslyn  never- 
theless enforced  specific  perfoimance  with  costs  :  ^  and 
the  circumstance  that  an  estate,  described  as  inclosed 
in  a  ring-fence,  was  not  so  inclosed,  was  held  by  Grant 
M.R.  no  defence  to  a  suit  for  performance.^ 
fmt^^'  §  ^'^^'  ^^^  where  the  objection  taken  by  the  pur- 
SutcUffe.  chaser,  who  was  defendant,  was  the  existence  of  certain 
water  easements,  and  it  was  proved  that  the  defendant 
had  long  lived  in  the  neighbourhiood,  was  well  acquainted 
with  the  property,  had  in  passing  the  road  constantly 
seen  some  of  the  wells  on  the  lower  land  supplied 
from  the  upper  land,  which  was  the  subject  of  the 
contract,  and  had  on  the  morning  of  the  sale  been  upon 
the  land  ;  Knight  Bruce  V.C.  expressed  his  opinion, 
but  without  giving  the  reasons,  that  no  such  degree  of 
knowledge  or  notice  had  been  proved  as  to  preclude 
the  purchaser  from  taking  the  objection.^  In  this  case, 
it  may  be  observed,  the  objection  to  the  upper  lands 
was  the  existence  of  certain  rights  granted  with  the 
lower  lands  to  enter  the  upper  lands,  fetch  water  from 
a  spring,  and  to  ciit  and  cleanse  gutters  for  the  con- 
veyance of  the  water  to  the  lower  lands  and  similar 
easements.  Now  the  wells,  gutters,  and  all  the  other 
objects  of  sense  might  probably  have  existed  without 
necessarily  involving  these  easements  ;  and  if  so,  it 
follows  that  the  defect  was  in  its  nature  latent  and  not 
really  patent. 
Latent  §  871.  With  regard  to  the  latency  of  defects,  it  is 
to  be  observed  that  the  Court  will  not  demand  a  minute 
examination  on  the  part  of  the  purchaser,  even  where 
the  vendor  does  not  make  any  representation :  *  to 
render  a  defect  patent  it  must,  it  seems,  be  an  obvious 
and  unmistakeable  object  of  sense. 

1  Oldfleld  V.  Round,  5  Ves.  508 ;  ^  ShacJdeton  v.  Sutcliffe,  1  De  G. 
and  see  Fope  v.  Garland,  4  Y.  &  C.      &  gm.  goQ. 

Ex.  404;    Coole  v.    Waugh,  2   Giff. 

20i_  *  Cf.  per  James  L.J.  in  Benny  v. 

2  Dyer  v.  Hargrave,  10  Ves.  505.        Hancock,  L.  E.  6  Oh.  at  p.  12. 
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§  872.  The  defect  need  not  be  in  the  actual  physical  Defect 
subject-matter  of  the  contract,  it  may  consist  in  the  fn  uudi"^^ 
existence  of  some  liability  of  which  the  other  party  is  i/abnity 
ignorant :  so  a  vendor  of  a  lease  described  as  subject 
to  the  usual  covenants  cannot,  of  course,  enforce  spe- 
cific performa,nce  where  the  lease  is  subject  to  unusual 
ones.^  Again,  the  vendor  of  a  lease  who  has  been 
silent  as  to  the  existence  of  onerous  and  unusual  cove- 
nants cannot  force  on  a  purchaser  a  lease  containing 
such  covenants,  unless  he  give  the  purchaser  before 
contract  a  fair  opportunity  of  ascertaining  for  himself 
the  terms  of  the  covenants,^  and  that  under  such  circum- 
stances that  he  ought,  as  a  reasonable  man,  to  have 
acquainted  himself  with  them.^  So,  where  a  vendor 
of  leasehold  property  had  before  the  sale  received  from 
his  landlord  a  notice  of  re-entry  in  default  of  the 
premises  being  repaired,  and  did  not  communicate  the 
existence  of  this  notice  to  the  purchaser,  who,  however, 
knew  of  the  state  of  the  premises,  the  contract  was 
held  void  at  the  suit  of  the  purchaser,  who  had  been 
ejected ;  *  and  at  Common  Law  the  undisclosed  fact 
that  the  property  in  question  is  liable  to  be  taken  under 
the  powers  of  an  Act  of  Parliament  has  been  held  a 
valid  ground  for  rescinding  the  contract/  A  vendor 
of  real  estate  is  bound  to  disclose  any  material  defect 
in  the  title,  or  in  the  subject  of  the  sale,  which  defect 

'  Hampshire  v.  Wichens,  7  Ch.  D.  ^  Molyneux  v.  Hawtrey,  [1903]  2 

555  (where  the  subject  of  what  are  K.  B.  487,  491 ;  72  L.  J.  K.  B.  873. 

usual  covenants  is  fully  considered,  ■*  Stevens   v.    Adamson,   2    Stark, 

as  regards   leaseholds) ;    Re  Lander  422. 

and  Bagley's  Contract,  [1892]  1  Ch.  ^  Ballard  v.  Way,  1  M.  &  W.  520. 

41  (usual  covenants  in  lease  of  public  Distinguish  from  the  cases  cited  in 

house)  ;  of.  Tildesley  v.  Olarhson,  30  this  section,  Edwards  Wood  v.  Mar- 

Beav.  419 ;   Me  Higgins  and  Hitch-  joribanks  (1  Giff.  384 ;  3  De  G.  & 

man,  21  Ch.  D.  96.  J.  329 ;  7  H.  L.  C.  806),  where  the 

2  Reeve  v.  Berridge,  20  Q.  B.  D.  purchaser  of  an  advowson  was  held 

523 ;  Re  White  and  Smith's  Contract,  not  entitled  to  any  compensation  in 

[1896]  1  Ch.  637 ;  Re  Haedicke  and  respect   of   a   charge   on  the  living 

LipsWs    Contract,  [1901]   2  Ch.  at  under  a   grant   from  Queen  Anne's 

P-  669.  Boimty. 
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is   exclusively  within  his  knowledge,   and   which  the 
purchaser  could  not  be  expected  to  discover  for  him- 
self with   the   care    ordinarily   used    iu    such    trans- 
actions.^ 
Defect  §  873.  The  existence  of  a  defect,  unknown  at  the  time 

to  both     of  the  contract  both  to  the  vendor  and  the  purchaser, 
parties,     ^jj^  ^^^^  -j.  gggj^^g^  ]-,g  ^  Tg^j,  ^q  ^^j^g  enforcement  of  the 

contract,^  unless,  probably,  where  the  defect  is  such  as 
lies  properly  in  the  knowledge  of  the  vendor. 
Variation      §  874.  Where  the  variation  between  the  thing  and 

which  is       ,         -  ...   .  1-1  f 

not  a  the  description  or  it  seems  rattier  m  the  nature  oi  an 
excess  than  of  a  defect,  and  so  in  favour  of  the  pur- 
chaser, the  vendor  is  nevertheless  disabled  from  en- 
forcing the  contract  on  an  unwilling  purchaser.  Thus 
freehold  land  cannot  be  forced  on  a  purchaser  who 
bought  it  as  copyhold.  "  It  is  unnecessary,"  said  Lord 
Eomilly  M.R.,  "for  a  man  who  has  contracted  to 
purchase  one  thing  to  explain  why  he  refuses  to  accept 
another."  ^ 
Uncer-  §  875.  Where  an  uncertainty  exists  as  to  the  subject- 

subjeot-"^  matter  of  the  contract,  but  the  description  by  which  it 
^d'*in'de-  '^^^  ^^^^  ^^   equally    uncertain,    there  is  of  course  no 
scription   variation    or   defect.      Therefore   where   property    was 
sold  by  a  general  description  as  being  part  freehold  and 
part  leasehold,   and  the  exact  boundary  between   the 
freehold  and  leasehold  parts  of  the  estate  could  not  be 

1  Carlish  v.  Salt,  [1906]  1  Ch.  v.  TFaJte-,  [1900]  1  Oh.  257,  reversing 
335,  341;  75  L.  J.  Oh.  175,  where  S.  0.  [1899]  1  Ch.  433  (property  used 
the  material  facts  constituting  a  as  a  brothel).  See  also  Parkinson  v. 
latent  defect   in  the  title  were  the  Lee,  2  East,  314. 

service  of  a  party  wall  notice,  and  '  Ayles  v.  Cox,  16  Beav.  23.     See 

the  issue  of  the  usual  award  throw-  the  observations  of   Lord   St.   Leo- 

ing  upon  the  owner  liability  to  con-  nards  on  this    case,  Vend.  251 ;  cf. 

tribute  part  of  the  cost  of  the  party  also  Stanton  v.  Tattersall,  1  Sm.  &  G. 

wall  works ;  Hone  v.  Galestatter,  53  529.     Copyholds  cannot,  of  course, 

Sol.  Jo.   286  (non-disclosure   of   re-  be  forced  on  a  purchaser   of   free- 

strictive  covenants).  holds :    Hick  v.    Phillips,   Prec.    in 

2  Per  Wigram  V.O.  in  Lucas  v.  Oh.  575 ;  cf.  Twining  v.  Morrice,  2 
James,  8  Ha.  418.     Distinguish  Hope  Bro.  0.  0.  at  p.  331. 
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ascertained,  this  circumstance  furnished  no  defence  to  a 
suit  for  specific  performance/ 

§  876.  A  purchaser  maj  of  course  contract  for  the  Saie  with 
purchase  of  a  thing  with  all  faults,  and  he  then  takes  ^ 
on  himself  the  knowledge  of  the  title  and  of  the  quali- 
ties of  the  subject.  The  cases  on  the  effect  of  this 
clause  in  a  contract  seem  to  show, — first,  that  such  a 
contract  is  binding,  however  many  may  be  the  defects 
in  the  subject,  and  whether  they  be  latent  or  patent, 
and  whether  discoverable  by  the  purchaser  or  not ;  ^ 
secondly,  that  it  will  not  protect  the  vendor  where  he 
takes  positive  means  to  conceal  the  defects,'  as  where 
a  vessel  was  moved  off  her  ways,  where  she  lay  dry, 
into  the  water  in  order  to  conceal  her  worm-eaten 
bottom  and  broken  keel ;  *  and  thirdly,  that  it  will  not 
protect  the  vendor  when  he  makes  a  misrepresentation, 
and  that  misrepresentation  is  embodied  in  the  contract,' 
or  is  both  false  and  fraudulent.®  The  Court  refuses  to 
direct  any  inquiry  as  to  title  where  the  sale  is  with 
all  faults,  and  the  vendor  only  sells  such  interest  as 
he  has.'' 

§  877.  The  effect  on  the  specific  performance  of  the  Bfieot  on 
contract  of  a  defect  in  the  thing  sold,  or  a  variation  tracroT 
from    the    description,    is    twofold,    according    to    its  ^  "^efeot. 
magnitude.     If,  in  the  view  of  the  Court,  it  be  unes- 
sential, the  contract  may  yet  be  performed,  l^ut  with 

1  Monro  v.  Taylor,  3  Mac.  &  G.  only  applies  to  faults  which  the  pur- 
713.  As  to  conditions  respecting  chaser  can  discover  or  the  vendor  is 
such  a  mingling  of  tenures,  see  also      ignorant  of. 

Crosse  Y.Lawrence,  9  H.^.  4:62;  Crosse  '^  Baglehole  y.    Walters,  S   Camp. 

V.   Keene,   id.    469;    cf.    Jefferys  v.      154. 

Fairs,  4  Ch.  D.  448.    Davis  v.  8Tiep-  ,  Schneider  v.  Eeath,  3  Camp.  506. 

herd,  L.  E.  1  Cb.  410,  is,  of  course,  ^  ^, . , 

Ibid, 
clearly  distinguishable. 

2  Baglehole  v.    Walters,  3   Camp.  "  -E'a'"?2/  '^-  GarreU,  9  B.  &  C.  928  ; 
154 ;  Pickering  v.  Dowson,  4  Taunt.  Springwell  v.  Allen,  2  East,  448,  n. 
779,  overruling  Lord  Kenyon  M.E.'s          ^  See    infra,   §   1323.      See   also 
decision  in  J/eZZ«sAv.Jfo WeMK,  Peak e,  Hume  v.  Pocock,  L.  E.  1  Eq.  423; 
115,  that  the  stipulation  in  question  1  Ch.  379. 
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compensation ;  if  it  be  essential,  it  confers  on  the  party 
injured  the  right  of  rescinding  the  contract  and  de- 
feating its  performance.-'  The  distinction  between 
these  two  classes  of  cases  will  be  considered  in  the 
chapter  on  Compensation.^ 

1  Stanton  v.  Tattersall,  1  Sm.  &      Ch.  D.  at  p.  682. 
G.  529 ;  Turqmnd  v.  Modes,  16  W. 
R.  1074 ;  cf.  McKenzie  v.  Eesheth,  7  ^  Part  V.  chap.  ii. 


CANADIAN  NOTES. 

Material  Misdescription. 

In  Morehouse  v.  HctcisJi,  22  O.A.E.  172,  where  a 
city  building  lot  was  described  in  an  agreement  for  ex- 
cliange  as  having  a  depth  of  130  feet,  more  or  less,  and 
had  in  fact  a  depth  of  only  117  feet,  with  a  lane  in 
rear,  12  feet  wide,  specific  performance  at  the  suit  of  the 
owner  was,  under  the  particular  circumstances  of  the 
case,  refused.  Hagarty  C.J.O.  stated  the  rule  to  be  as 
established  in  Flight  v.  Booth,  1  Bing  N.C.  370,  as  fol- 
lows :  "In  this  state  of  discrepancy  between  the  decided 
cases  we  think  it  is  at  all  events  a  safe  rule  to  adopt 
that  where  the  misdescription,  although  not  proceeding 
from  fraud,  is  in  a  material  and  substantial  point  so  far 
affecting  the  subject  matter  of  the  contract  that  but 
for  such  misdescription  the  purchaser  might  never  have 
entered  into  the  contract  at  all,  in  such  cases  tlie  con- 
tract is  avoided  altogther  and  the  purchaser  is  not 
bound  to  resort  to  the  clause  of  compensation."  His 
Lordship  added,  "This  seems  to  have  a  most  rational 
and  refreshing  sound  amid  the  rather  discordant  notes 
of  the  law  of  vendor  and  purchaser." 

The  foregoing  case  must  be  distinguished  from  cases 
where  the  purchaser  gets  all  he  bargained  for  but  not 
all  he  thought  he  was  to  get. 

In  Hickson  v.  Clarke,  25  Grant's  Ch.  173,  the  defen- 
dant agreed  to  purchase  a  piece  of  land,  Avith  a  water 
privilege  attached,  for  the  avowed  purpose  of  erecting  a 
mill  on  the  land,  and  storing  or  booming  the  logs  for  his 
mill  in  the  water  adjoining.  It  was  held  that  this  did 
not  bind  the  vendor  to  retain  the  water  in  its  then  state 
for  the  purpose  of  securing  to  the  defendant  the  benefit 
of  such  booming  or  storage  and  that,  notwithstanding 
the  loss  of  the  water  privilege  by  reason  of  one  of  the 
dams  having  fallen  into  decay,  the  defendant  was  bound 
specifically  to  perform  his  agreement. 
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It  was  conceded  that  in  a  grant  or  a  contract  for  a 
grant,  the  necessary  consequences  or  incidents  of  such 
a  grant  were  implied,  but  it  was  no  necessary  conse- 
quence of  the  grant  with  a  water  privilege  attached,  that 
the  dam  which  had  fallen  should  be  kept  in  repair.  The 
plaintiff  would  have  a  water  privilege  in  that  he  was 
entitled  to  boom  his  logs  in  any  water  that  there  might 
be  opposite  the  lot  purchased.  It  would  be  going  too  far 
to  imply  an  obligation  on  the  part  of  the  defendant  to 
keep  the  dam  from  going  into  decay.  There  would  be  a 
danger  of  thus  importing  into  the  contract  something 
which  neither  party  had  contemplated  and  which  if 
asked  for  as  a  term  of  the  contract  might  have  been  re- 
fused by  the  vendor. 

See  also  case  on  an  award,  p.  771a. 
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CHAPTER  XVril. 

WANT   OF   A   GOOD    TITLE. 

§878.  Where   the   vendor   of    laud   sues   the    pur- Title  must 
chaser  for  a  specific  performance  of  the  contract,  the  from 
defendant  is  entitled  to  have  the  action  dismissed,  if  it  °^   " 
appear  that  the  plaintiff  cannot  make  out  a  good  title 
to  the  land.     The  defendant  may  have  the  action  thus 
dismissed  at  the  trial,  provided  the  defect  in  title  has 
been  prominently  put  forward   in    the  pleadings,   and 
the  Court  can  then  decide  the  question,^  or  even  where 
the  objection  appears  on  the  evidence  at  the  trial,  and 
is  a  diiferent  objection  from  that  on  which  the  defen- 
dant had  relied.^     But  the  question  more  usually  arises 
after  the  reference  of  title  has  been  made. 

The  title  which  the  vendor  must  show  must  be  a 
title  in  himself,  or  in  those  whom  he  has  a  legal  or 
equitable  right  to  require  to  join  in  the  conveyance : 
he  has  no  right  to  say  that  some  other  person  is  willing 
to  enter  into  a  contract,  and  to  force  the  title  of  that 
other  person  on  the  purchaser.^ 

§  879.  The  old  practice  of  the  Court  of  Chancery,  Former 
in  all  cases  of  dispute  as  to  the  title  of  the  estate  sold,  ^^^'^  °^ 

1  Lucas  V.  James,  7  Ha.  418,  425.  1  Ch.  238,  243,  where,  at  the  date  of 
Of.  Sates  V.  Kesterton,  [1896]  1  Ch.  the  contract,  the  vendor  had  the 
159  (a  vendor's  action).  legal  estate  as  trustee,  without  any 

power  of  or  trust  for  sale,  but  with 


^  Bashcomh  v.  Phillips,  29  L.  J, 
Oh.  380 ;  6  Jur.  N.  S.  363. 


the  written  request  of  all  the  bene- 
ficiaries to  sell ;  and  it  was  held  that 
3  Re    Bryant    and  Barmngham,      he  had  a  right  to  compel  their  con- 

44    Ch.    D.    218.      Distinguish   Re      currence,  and  so  could  make  a  good 

Baker  and  Selmon's  Contract,  [1907]      title. 
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was  to  decide  either  for  or  against  the  validity  of  the 
title,  and  either  to  compel  the  purchaser  to  take  it  as 
good,  or  to  dismiss  the  bill  on  the  score  of  its  being 

Present  bad/  But  the  case  of  Marlow  v.  Smith,^  before  Jekyll 
M.R.,  followed  by  Shapland  v.  Smith,^  before  Lord 
Thurlow,  established  the  practice  of  allowing  a  class 
of  titles  which,  without  affirming  them  to  be  bad,  the 
Court  considered  so  doubtful  as  that  it  would  not 
compel  a  purchaser  to  take  them/ 

observa-        §  880.  Lord   Eldon,    though   feeling   himself   bound 

the  rule,  to  adhere  to  this  as  an  established  rule,  on  more  than 
one  occasion  expressed  his  dissent  from  it  on  principle, 
and  bewailed  the  great  mischiefs  which  had  resulted 
from  it.°  But  such  expressions  of  opinion  did  not 
shake  the  rule :  and  it  has  been  recognized  by  the 
House  of  Lords  as  one  of  the  established  rules  of  a 
Court  of  Equity/ 

"It  is  not  right,"  said  Cozens-Hardy  M.R.  in  a 
recent  case,'  "for  the  Court  to  force  a  title  upon  a 
purchaser  which  merely  may  mean  that  he  is  buying 
a  lawsuit.  The  old  rule  that  some  titles  are  so 
doubtful  that  they  ought  not  to  be  forced  upon  a 
purchaser  is  still  in  force,  and  iu  some  degree  ought 
to  be  more  readily  adopted  than  it  was  under  the  old 
law,  because  of  the  existing  cheap  and  rapid  mode 
in  which  questions  of  construction  can  be  determined." 

Argu-  §  881.  Against  the  rule  it  has  been  urged  that  it 

ments 

1  See  1  Bro.  C.  C.  76,  n.  C.   C.  80 ;  S.  0.   1  Ves.  Jun.  565 ; 

2  2  P.  Wms.  198.  Sheffield  v.  Lord  Mulgrave,  2  Ves. 

3  1  Bro.  C.  C.  75.  Lord  Eldon  Jun.  526;  Roahe  v.  Kidd,  5  Ves. 
was  in  tlie  habit;  of  treating  this  as  647 ;  Willoox  v.  Bellaers,  T.  &  E. 
the  first  case  in  which  the  later  rule  491. 

had  prevailed :  but  in  Sloper  v.  Fish,  ^  In  Vancouver  v.  Bliss,  11  Ves. 

2  V.  &  B.  149,  Grant  M.E.  referred  465 ;    and  iu   Jervoise  v.  Duke  of 

to  the  earlier  case,  and  stated  that  Northumberland,  1  J.  &  W.  568. 

the  rule  in   question  had  been   re-  "  Seeder  Lord  Westbury  in  Por/cer 

peatedly  acted  on   by  Lord  Hard-  v.  Tootal,  11  H.  L.  C.  at  p.  158. 

wiclte.  "  Be    Nichols'     and     Von    JoeVs 

*  See  also  Cooper  v.  Denne,  4  Bro.  Contract,  [1910]  1  Oh.  at  p.  46. 
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is  logically  absurd,  as  well  as  practically  injurious ;  for  against 
every  title  is  good  or  bad,  and  if  so,  the  Court  ought  th^ruL 
to  know  nothing  of  a  doubtful  title.  For  the  rule  it 
has  been  urged  in  effect  that,  having  regard  to  the 
nature  of  an  action  for  specific  performance,  the  rule 
in  question  is  necessary  in  point  of  practical  justice, 
and  correct  in  reasoning.  It  must  be  remembered 
that  the  judgment  of  the  Court  in  such  an  action  is  in 
personam  and  not  in  rem ;  that  it  binds  only  those  who 
are  parties  to  the  action,  and  those  claiming  through 
them,  and  in  no  way  decides  the  question  in  issue  as 
against  the  rest  of  the  world ;  ^  and  that  doubts  on  the 
title  of  an  estate  are  often  questions  liable  to  be  dis- 
cussed between  the  owner  of  the  estate  and  some  third 
person  not  before  the  Court,  and  therefore  not  bound 
by  its  decision.^  If  therefore  there  be  any  reasonable 
chance  that  some  third  person  may  raise  a  question 
against  the  owner  of  the  estate  after  the  completion  of 
the  contract,  the  Court  may  consider  this  to  be  a  cir- 
cumstance which  renders  the  bargain  a  hard  one  for 
the  purchaser,  and  one  which  in  the  exercise  of  its 
discretion  it  will  not  compel  him  to  execute.  Though 
every  title  must  in  itself  be  either  good  or  bad,  there 
must  be  many  titles  which  the  Court  cannot  pronounce 
with  certainty  to  belong  to  either  of  these  categories 
in  the  absence  of  the  parties  interested  in  supporting 
both  alternatives,  and  without  having  heard  the 
evidence  they  might  have  to  produce,  and  the  argu- 
ments they  might  be  able  to  urge :  and  it  is  in  the 
absence  of  these  parties  that  the  question  is  generally 
agitated  in  proceedings  for  specific  performance.  The 
Court,  when  fully  informed,  must  know  whether  a  title 
be  good  or  bad ;  when  partially  informed,  it  often  may 
and  ought  to  doubt.^ 

^  See  per  Jessel  M.R.  in  Osborne      v.  Richardson,  9  Ha.  at  p.  701. 
to  Bowlett,  13  Ch,  D.  at  p.  781.  ^  Consider  Re  Reilly  and  Brady's 

2  See  per  Turner  V.C.  in   Glass      Contract,  [1910]  1  I.  R.  258. 

F.  2    F 
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ofdoubt  ^  ^^^'  ^^  ^^  ^y  ^°  means  easy  to  express  what 
amount  of  doubt  upon  a  point  there  must  be,  to  induce 
the  Court  to  refuse  specific  performance :  and  this 
difficulty  has '  been  increased  by  the  ebb  and  flow  of 
judicial  opinion  and  decision  for  and  against  the  rule, 
which  has  characterized  the  cases  of  the  last  quarter 
of  a  century.  One  mode  of  measuring  the  doubt  has 
been  by  applying  the  question,  whether  it  is  such  a 
title  as  that  the  Judge  himself  would  lend  his  own 
money  upon  it.  The  Court  "  has  almost  gone  the 
length,"  said  Lord  Eldon,  "  of  saying  that  unless  it  is  so 
confident  that  if  it  had  95,000^.  to  lay  out  on  such  an 
occasion,  it  would  not  hesitate  to  trust  its  own  money  on 
the  title,  it  would  not  compel  a  purchaser  to  take  it."  ^ 

Market- 1       S  883.  In  another  case.  Lord  Eldon  put  the  question 

able  title.         "^  .      '  . 

for  the  Court  as  being,  "whether  the  doubt  is  so 
reasonable  and  fair,  that  the  property  is  left  in  his  (the 
purchaser's)  hands  not  marketable  :  "  "  but  a  marketable 
title  being  "  one  which,  so  far  as  its  antecedents  are 
concerned,  may  at  all  times  and  under  all  circumstances 
be  forced  on  an  unwilling  purchaser,"  ^  the  observation 
seems  not  much  to  assist  us  in  measuring  how  great 
the  doubt  must  be. 

In  Williams  v.  Scott,^  the  Privy  Council  held  that  it 
would  be  inequitable  to  force  upon  a  purchaser  a  title 
derived  by  the  vendor  by  purchase  from  himself  as 
trustee  for  sale.  "  It  is  not  merely,"  said  Sir  Ford 
North,  delivering  the  judgment  of  their  Lordships, 
"  that  the  purchaser  would  be  running  the  risk  of 
proceedings  being  taken  by  the  cestuis  que  trust  to 
re-open  the  transaction.  The  purchaser  would  be  saddled 
with  a  property  which  he  would  be  unable  for  many 

1  In  Jervoise  v.  Duke  of  Norfhum-  ^  In  Lord  Brayhroke  v.  Inskip,  8 

berland,  1  J.  &  W.  569.    See  also  Ves.  428. 

Sheffield  v.  Lord  Mulgrave,  2  Ves.  ^  Per  Turner  V.C.   in  Pyrhe  v- 

Jun.  526  ;  per  Turner  V.C.  in  Pyrhe  Waddingham,  10  Ha.  8. 

V.  Waddingham,  10  Ha.  9.  «  [1900]  A.  C.  499,  508. 
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years  to  put  upon  the  market,  unless  recourse  was  had 
to  some  special  restrictive  condition  which  might 
seriously  reduce  the  price  a  purchaser  would  be  willing 
to  pay  for  it." 

§  884.  It  was  formerly  held  that,  although  the  Court  Formerly 
might  entertain  an  opinion  in  favour  of  the  title,  yet  if  ance""^"^ 
it  were   satisfied   that  that   opinion  might  fairly  and  thou^gh' 
reasonably  be  questioned  by  other  competent  persons,  ^°'^'^*  ^^, 
it  would  refuse  specific  performance.     Thus,  in  a  case  title. 
before  Leach  V.C.,  he  expressed  the  strong  inclination 
of  his  opinion  to  be  in   favour  of  the  title,  and  yet 
refused  the  relief  sought  by  the  plaintiff;^  and  in  the 
case  of  Pyrke  v.  Wadding  ham, ^  in  which  Turner  V.C. 
discussed  the  subject  now  before  us,  he  expressed  an 
opinion  in  favour  of  the  title,  but  nevertheless  dismissed 
the  vendor's  bill  with  costs.     For  this  reason  it  was  held 
that  the  Court  would  not  force  a  title  on  a  purchaser 
in  opposition  to  the  decision  of  another  Court,  though 
it  might  think  that  decision  to  be  wrong.^    Accordingly 
the  Court  of  Appeal  in  Chancery  in  one  case  dismissed 
an  appeal,  though  thinking  the  title  good,  on  the  ground 
of  the  opinion  of  the  Judge  below  :  *  though  the  same 
measure  of  deference  was  not  extended  to  the  opinion 
of  a  conveyancing  counsel  of  the  Court.^ 

§  885.  It  is  difficult  to  say  how  far  these  cases  can  Present 
now  be    relied    on ;    for,    since   the    case    of  Pyrke  v.  oniie""^ 
Waddingham,^  there  has  been  a  considerable  oscillation  ^°^^^- 
in  the  tendency  of  judicial  decisions. 

§  886.  On  the  one  hand,  the  very  same  title  which 
Turner  V.C.  refused  to  force  on  a  purchaser  in  Pyrke  v 
Waddingham,^  was  forced  on  another  purchaser  by  Lord 
Eomilly  M.R.,  not  on  the  ground  that  the  principles 

1  Price  V.   Strange,  6  Mad.   159,  ^  Collier  v.  McBean,  L.  E.  1  Ch 

164.  81 ;  and  see  Hamilton  v.  Buckmaster, 

L.  R.  3  Eq.  323. 

^  10  Ha.  1 ;  of.  Rogers  v.  Water-         ■-,  -nr      -n  t>    i       *      t    ro 

"  "  Hamilton  v.  Buckmaster,  L.  K. 

house,  4  Drew.  329.  3  j;q_  323. 

^  Eose  V.  Calland,  5  Ves.  186.  «  10  Ha.  1. 
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laid  down  in  that  case  were  erroneous,  but  that  they  did 
not  justify  the  decision.' 
Decision        §  887.  Again,  as  regards  the  decision  of  an  inferior 
Court!""' Court;— the  Judges  of  the  Court  of  Appeal  have  held 
that  they  are  in  no  wise  bound  by  such  decisions,  and 
that   where   they   consider  that  there  is  no  reasonable 
doubt,  the  adverse  decision  of  the  inferior  Court  will 
not  be  a  sufficient  reason  to  refuse  the  plaintiff  relief.^ 
Lord  St.    "  With  respect  to  the  common  cases  of  doubtful  title," 
^_eMiar  s  ^^^^  Lord  St.  Leonards,  "  I  cannot  agree  with  the  pro- 
position, that  an  unfavourable  decision  in  the  Court  of 
inferior  jurisdiction    renders  the  title    doubtful.       The 
Judge  of  the  superior  Court  would  still  be  bound  to 
exercise  his  own  discretion  and  decide  according  to  his 
own  judgment."^     This  language  has  been  cited  with 
approval  by  the  Court  of  Appeal  in  Chancery  in  England.* 
§  888.  On  the  other  hand,  the  case  of  Pyrhe  v.   Wad- 
dingham  *  has  received  the  sanction  of  the  Earl  of  Sel- 
borne  and  Baggallay  and  Lush  L.JJ.,  in  a  case  in  which 
they  adopted  the  principles  laid  down  in  that  case,  and 
refused  to  force  a  purchaser  to  take  a  title  in  respect  of 
which  there  were  serious  grounds  for  doubt.' 
Nature  of      §  889.  The  doubt  which  may  prevent  the  Court  from 
®  °'^   ■  compelling  the  purchaser  to  accept  a  title  may  be  a 
doubt  either  of  law  or  of  fact ;  and,  as  to  law,  it  may  be 
connected  with  the  general  law  of  the  realm,®  or  with 


1  MulUngs  v.  Trinder,  L.  R.  10  7,  reversing  S.  C.  L.  R.  12  Eq.  105. 
Eq.  449.  See  also  Bull  v.  Eutchens,  ^  Shepjoard  v.  Doolan,  3  Dr.  & 
32  Beav.  615  Qis  pendens),  and  War.  at  p.  8.  See,  too,  per  Jessel  M.R. 
Wrigley  v.  Sykes,  21  Beav.  337.  in  Osborne  to  Bowlett,  13  Ch.  D.  at 
See  also  Eighgate  Archway  Co.  v.  p.  781.  Consider  Cook  v.  Dawson, 
Jeakes,  L.   R.   12  Eq.   9  ;    Bell  v.  3  De  G.  F.  &  J.  at  p.  130. 

Eoltiy,  h.   R.   15   Eq.   at  p.   193 ;  *  In  Beioley  v.  Carter,  L.  R.  4  Ch. 

Austin  f.  Tawney,  L.  R.  2  Oh.  143 ;  at  pp.  236,  240. 
Osborne  to  Bowlett,  13  Ch.  D.  774,  6  Palmer  v.  Locke,  18  Ch.  D.  381. 

781 ;   Wise  v.  Piper,  ib.  848,  855.  «  Sloper  v.  Fish,  2  V.  &  B.  145 ; 

2  Beioley  v.  Carter,  L.  R.  4  Ch.  Blosse  v.  Lord  Clanmorris,  3  Bli.  62 ; 
230  ;  Alexander  v.  Mills,  L.  R.  6  Ch.  Be  Thaekwray  and  Toung,  40  Ch.  D. 
124 ;  Badford  v.  Willis,  L.  R.  7  Ch.  34 ;  but  as  to  this  see  §§  802,  803. 
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the  construction  of  particular  instruments ;  ^  and,  as  to 
fact,  it  may  be  in  reference  to  facts  appearing  on  the 
title,  or  to  facts  extrinsic  to  it.^  Again,  it  may  be  about 
a  matter  of  fact  which  admits  of  proof,  but  has  not  been 
satisfactorily  proved,^  or  about  such  a  matter  as  from  its 
nature  admits  of  no  satisfactory  proof,  as  the  negative 
proposition  that  there  was  no  creditor  of  the  vendor 
capable  of  taking  advantage  of  an  act  of  bankruptcy.  * 

§  890.  It  is  not  easy  to  give  any  perfect  classification  Cases  in 
of  the  doubts  which  would  and  of  those  which  would  court 
not  prevail  with  the  Court,  but  the  following  attempt  ^°^^^^gj. 
may  not  be  useless.     The  Court  would,  it  is  conceived,  ^*^®^,^£^i 
consider  the  title  doubtful  in  the  following  cases : — 

(i.)    Where  the    probability    of  litigation    ensuing  i.  Proba- 
against  the  purchaser  in  respect  of  the  matter  in  doubt  litigation 
is  considerable,   or,   as  it  was  put  by  Alderson  B.,'^'^®'^' 
where  there  is   "a  reasonable  decent  probability  of 
litigation."     The  Court,  to  use  a  favourite  expression, 
will   not   compel  the   purchaser  to  buy  a   lawsuit." 
Thus — to  mention  some  recent  instances — the  Court 
declined  to  force  the  title  upon  the  purchaser  where 
it  appeared  that  some  infants,  who  had  by  customary 
feoffments  conveyed  their  shares  of  gavelkind  land  to 
the  vendor,  might  possibly,  on  attaining  twenty-one, 

1  Lincoln  v.  Arcedeckne,  1  Coll.  A.  C.  499 ;  He  New  Land  Develop- 
38  ;  Bristow  v.  Wood,  1  Coll.  480 ;  ment  Association  and  Oray,  [1892] 
per  Turner  V.C.  ia  Pyrhe  v.  Wad-  2  Ch.  138;  and  Re  Oalcott  and 
dingham,  10  Ha.  9.  Mvin's  Contract,  67  L.  J.  Ch.  327  ; 

2  Ibid  46  W.  R.  457,  459.     In   George  v. 

3  SmUh  V.  Death,  5  Mad.  371.  ^^''™««'  ^^  W.  B.  416  ;  90  L.  T.  515, 

^     ,         ,^  an  honest  claim  by  a  third  person, 

*  Lowes  V.  Liosh,  14  Ves.  547.  a   ^-       i-u  j    >     j.-i.i      i      ■ 

'  affecting  the  vendors   title,  having 

5  In  Cattell  v.  Corrall,  4  Y.  &  C.  teen   brought  to  the  notice   of  the 

Ex.  237.  Courts  Swinfen  Eady  J.  declined  to 

"  Price  V.   Strange,  6  Mad.  159,  make  an   immediate  decree,  at  the 

165 ;  Sharp  v.  Adcoch,  4  Eues.  374  ;  vendor's   instance,   for   specific   per- 

Heseltine  v.  Simmons,  6  W.  R.  268 ;  formance,  and  ordered  the  action  to 

Fegler  v.  White,  33  Beav.  403.    Con-  stand   over  for   a   definite  time,    in 

sider  Fatter  v.  Parry,  7  W.  E.  182  ;  order  to  see  whether  the  third  person 

Burnell  v.    Firth,  15    W.   E.   546.  would  meanwhile   take   proceedings 

See,  too,  Williams  v.  Scott,  [1900]  to  substitute  his  claim. 
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ii.  Past 
adverse 
decision 
doubted. 


iii.  Past 
favourable 
decision 
doubted. 

iv.  Con- 
struction 
of  in- 
artificial 
instru- 
ment. 


v.  Title 
resting  on 
presump- 
tion of 
doubtful 
fact. 


assert  some  claim  against  the  land ;  ^  also  where  a 
person  claiming  to  be  entitled  to  the  benefit  of  a  con- 
dition for  reverter  had  given  a  notice  amounting  to  a 
threat  of  litigation,  although  the  Court  considered 
the  condition  to  be  obnoxious  to  the  rule  against 
perpetuities  and  therefore  void  ;  ^  and  again  where  a 
lease  contained  the  usual  qualified  covenant  against 
assigning  without  the  lessor's  consent,  and  the  lessor 
had  declined  to  consent  to  an  assignment  to  the 
purchaser.^  The  unwillingness  of  the  Court  is  in- 
creased where  the  title  depends  on  a  question  of  fact 
to  be  proved  by  oral  testimony  of  witnesses  whom, 
at  the  tiine  when  the  controversy  is  raised,  it  may  be 
difficult  to  find,  or  who  may  be  dead,  or  out  of  the 
jurisdiction. 

(ii. )  Where  there  has  been  a  decision  by  a  Court  of 
co-ordinate  jurisdiction  adverse  to  the  title  or  to  the 
principle  on  which  the  title  rests,  though  the  Court 
thinks  that  decision  wrong.* 

(iii.)  Where  there  has  been  a  decision  in  favour  of 
the  title  which  the  Court  thinks  wrong.' 

(iv.)  Where  the  title  depends  on  the  construction 
and  legal  operation  of  some  ill-expressed  and  inarti- 
ficial instrument,  and  the  Court  holds  the  conclusion 
it  arrives  at  to  be  open  to  reasonable  doubt  in  some 
other  Court.' 

(v.)  Where  the  title  rests  on  a  presumption  of  fact 
of  such  a  kind  that  if  the  question  of  fact  were  before 
a  jury,  it  would  be   the  duty  of  the  Judge  not  to 


1  Be  Mashell  and  OoldfincVs  Con- 
tract, [1895]  2  Oh.  525,  529;  cf. 
Be  Douglas  and  Powell's  Contract, 
[1902]  2  Oh.  296,  314 ;  71  L.  J.  Oh. 
850. 

2  Be  EolUs'  Eosjoital (Trustees  of) 
and  Hague's  Contract,  [1899]  2  Oh. 
540,  555. 

3  Be  Marshall  and  Salt's  Contract, 


[1900]  2  Oh.  202.  See,  too,  Be 
VerrelTs  Contract,  [1903]  1  Ch.  65 ; 
72  L.  J.  Ch.  44 ;  51  W.  R.  73. 

■>  Per  Lord  Romilly  M.R.  in  Mul- 
lings  V.  Trinder,  L.  R.  10  Eq.  at 
p.  454. 

ii  Ibid. 

°  Per  James  L.J,  in  Alexander  v. 
Mills,  L.  R.  6  Ch.  at  p.  132. 
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give  a  clear  direction  in  favour  of  the  fact,  but  to 

leave  the  jury  to  draw  their  own  conclusion  from  the 

evidence. 

To  this  principle  we  may  probably  refer  many  of 
those  cases  where  a  doubt  as  to  a  fact  has  prevailed ;  as 
where  the  title  depended  upon  proof  that  there  was  no 
creditor  who  could  take  advantage  of  an  act  of  bank- 
ruptcy committed  by  the  vendor :  ^  or  where  the  title 
depended  upon  the  absence  of  notice  of  an  incumbrance, 
of  which  absence  the  vendor  produced  some  evidence,^ 
or  upon  the  presumption  arising  from  mere  possession,^ 
or  upon  the  absence  of  notice  to  the  vendor  of  a  defect 
in  the  title  to  a  lease,*  or  upon  the  establishment  of 
facts  and  dealings  of  a  complicated,  and  in  some  in- 
stances of  an  ambiguous,  nature.^ 

And  it  has  already  *  been  noticed  that,  in  cases  aris-  voluntary 
ing  under  the  law  as  it  stood  before  the  passing  of  the  piainWff. 
Voluntary  Conveyances  Act,  1893,  the  Court  would  not 
allow  a  voluntary  settlor  to  force  on  an  unwilling '  pur- 
chaser a  title  depending  on  the  invalidity  of  the  settle- 
ment.* "  One  difficulty  in  the  way  of  assisting  him," 
said  Lord  Eldon,  "  is,  that  he  has  no  equity  to  defeat 
the  act  which  he  has  done  himself :  but  another  con- 
sideration which  has  weighed  in  such  cases  is,  that  if 
you  compel  a  purchaser  to  take  an  estate  at  the  instance 
of  such  a  man,  you  cannot  be  quite  sure  that  there  may 
not  have  been  some  intermediate  acts,  which  by  matter 
ea;  post  facto  may  have  made  the  settlement  good  which 
in  its  origin  was  not  good."  ^ 

^  Lowes  V.  Lush,  14  Ves.  547.  ^  jig  Douglas  and  Powell's   Gon- 

2  ji^reer  v.  Hesse,  4  De  G.  M.  &  G.      tract,  [1902]  2  Ch.  at  pp.  313,  314. 
495.  6  Supra,  §  406. 

3  Eyton  V.  Dicken,  4  Pri.  303.  ^  Peter  v.  Nicolls,  L.  E.  11  Eq.  391. 
*  Be  Handman  and  Wilcox's  Con-  ^  Smith,  v.  Garland,  2  Mer.  123 ; 

tract,  [1902]  1  Ch.  599.    Distinguish  Burke  v.  Dawson,  St.  Leon.  Vend. 

Mogridge  v.    Clapp,   [1892]   3  Ch.  592 ;  Clarke  v.  Willott,  L.  E.  7  Ex. 

382,  and  {per  Lindley  L.J.)  395;  313.    Distinguish  Small  v.   Torley, 

61  L.  J.  Ch.  534;  40  W.  E.  663;  25  L.  E.  Ir.  388. 

67  L.  T.  100.  0  In  Johnson  v.  Legard,  T.  &  E. 
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vi.  Pre- 
Bumption 
of  fact 
fatal  to 
title. 


Cases 

where 

Court 

would  not 

consider 

title 

doubtful. 

i.  Proba- 
bility of 
litigation 
small. 


(vi.)  Where  the  circumstances  amount  to  presump- 
tive (though  not  necessarily  conclusive)  evidence  of  a 
fact  fatal  to  the  title  ;  as,  e.g.,  that  the  exercise  of  a 
power  under  which  the  vendor  claimed  was  a  fraud 
upon  the  power.^ 
§  891.  On  the  contrary,  it  is  conceived  that  the  Court 

would  consider  the  title  not  to  be  doubtful  in  any  of 

the  following  cases  ;  viz., 

(i.)  Where  the  probability  of  litigation  ensuing 
against  the  purchaser  in  respect  of  the  doubt  is  not 
great,  the  Court,  to  use  Lord  Hardwicke's  language  in 
one  case,  "  must  govern  itself  by  a  moral  certainty, 
for  it  is  impossible  in  the  nature  of  things,  there 
should  be  a  mathematical  certainty  of  a  good  title."  ^ 
Accordingly,  in  the  case  before  Lord  Hardwicke,  his 
Lordship  enforced  specific  performance,  although 
there  was  a  reservation  of  mines,  because  the  Court 
was  satisfied  that  there  was  no  subject-matter  for  the 
reservation  to  act  upon,  or  that  all  legal  right  to 
exercise  it  had  ceased.*  So  in  another  case.  Lord 
Romilly  M.R.  forced  on  an  unwilling  purchaser  a  title 
depending  on  the  validity  of  a  purchase  by  a  solicitor 
from  his  client,  on  proof  of  the  validity  of  the  trans- 
action, though  given  in  the  absence  of  the  client, 
who,  it  was  urged,  might  possess  other  evidence  and 
ultimately  set  aside  the  sale.*  Again,  where  one 
link  in  the  title  was  a  voluntary  conveyance,  but  the 
circumstances  were  such  as  practically  to  negative 
the  suggestion  of  a  subsequent  conveyance  for  value 


294.  See,  too,  Olarhe  Y.Willott,!,.  E. 
7  Ex.  313.  For  an  instance  of  a 
decree  (in  the  year  1875)  for  specific 
performance  at  the  suit  of  a  pur- 
chaser, notwithstanding  a  previous 
voluntary  grant  by  the  defendant, 
see  Sosher  v.  Williams,  L.  R.  20 
Eq.  210. 

1   Warde  v.  Dixon,  28  L.  J.  Ch. 


315 ;  S.  C.  s.  n.  Warde  v.  Dickson, 
7  W.  E.  148. 

2  In  Lyddall  v.  Weston,  2  Atk.  19. 

'  See,  as  to  this  case,  per  Grant 
M.E.  in  Seaman  v.  Vawdrey,  16  Ves. 
393;  Martin  v.  Cotter,  3  Jon.  &  L. 
496. 

*  Spencer  v.  Topham,  22  Beav. 
573.  See,  too,  Falkner  v.  Equitable 
Eeversionary  Society,  4  Drew.  352. 
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by  the  donor,  the  Court  adjudged  specific  perform- 
ance.^ And  in  cases  where  the  circumstances  led  to 
a  presumption  that  a  restrictive  covenant  affecting 
the  user  of  the  property  sold  had  been  released  or 
waived,  the  title  has  been  forced  on  the  purchaser.^ 

(ii. )  Where  there  has  been  a  decision  adverse  to  ii.  Past 
the  title  by  an  inferior  Court,  which  decision  the  decision 
superior  Court  holds  to  be  clearly  wrong. ^  wrong. 

(iii.)  Where  the  question  depends  on  the  general  iii.  Ques- 
law  of  the  land.     "As  a  general  and  almost  iiuiversal pendent 
rule,  the  Court  is  bound  as  much  between  vendor  and  °^®®'^''''^^ 
purchaser,  as  in  every  other  case,  to  ascertain  and 
so  determine  as  it  best  may  what  the  law  is,  and  to 
take  that  to  be  the  law  which  it  has  so  ascertained 
and  determined."  *     A   striking  instance  of  this  is 
furnished  by  Re  Carter  and  Kenderdine' s  Contract,^ 
where  the  Court  of  Appeal  compelled  a  purchaser  to 
take  a  title  which  depended  upon  the  true  construc- 
tion of  sect.  47  of  the  Bankruptcy  Act,  1883,  although 
Stirling  J.,  in  Re  Briggs  and  Spicer,^  had  held  a  title 
bad  which  depended  upon  precisely  the  same  point.' 

(iv.)  Where  the  question,  though  one  of  construe- iv.  wiiere 

,  ,  „  .  general 

tion,  turns  on  a  general    rule    or    construction,   un  rule  of 
affected  by  any  special  context  in  the  instrument  tion/*^" 
and  the  Court  is  in  favour  of  the  title.' 

(v.)  Where  the  title  depends  on   a   presumption,  ■^-  wtere 

-'-■'•  presunip- 

1  Notjes  V.  Faterson,  [1894]  3  Ch.      356  (power  of  administrator  durante 
267.  minore  cetate  to   sell);    but  of.   lie 

2  Hepworth  v.  Pickles,  [1900]   1       Tliachivray  and  Young,  40  Cb.  D. 
Ch.  108 ;  Re  Summerson,  Bownie  v.      39. 

Summerson,   ibid.   112,  n.     In   the  5  ri897"]  1  Ch.  776. 

last  cited  case  the  property  had  been  j  r-.  oq-\  l  9  Ch   1 27 

sold  under  an  order  of  the  Court.  „  „               _,                  ,      t   t     • 

3  Supra  §  887  ^®®  P^'^   Cozens-Hardy  li.J.    m 
*  Per  James   L.J.    in   Alexander  ^^  landman  and  Wilcoxh  Contract, 

V.  MUls,  L.  R.  6  Ch.  at  pp.   131,  ^1902]  1  Ch.  at  p.  609.    Cf.  Mog- 

132;  Forster  v.  Abraham,  L.  E.  17  "'^^e  v.   Olapp,  [1892]  3  Ch.  o82; 

Eq.   351;     Osiorne    to   Bowlett,   13  ^1  L.  J.  Ch.  534;  40  W.  B.  663; 

Ch.    D.    774;    Re    Thompson    and  67  L.  T.  100. 

Mc  Williams'  Contract,  [1896]  1  L  R.  «  Radford  v.  Willis,  L.  E.  7  Ch.  7. 
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tion  in 
favour  of 
the  fact. 


vi.  Suspi- 
cion of 
malafides. 


provided  it  be  such,  that  if  the"  question  were  before 
a  jury,  it  would  be  the  duty  of  the  Judge  to  give  a 
clear  direction  in  favour  of  the  fact,  and  not  to  leave 
the  evidence  generally  to  the  consideration  of  the 
jury/  So  where  the  recital  of  deeds  raised  the  pre- 
sumption that  they  contained  nothing  adverse  to  the 
title,  the  mere  loss  of  the  deed,  where  the  title  was 
fortified  by  sixty  years'  undisputed  possession,  was 
held  not  to  create  a  reasonable  doubt :  ^  and  so  again, 
where  the  validity  of  a  title  depended  on  no  execu- 
tion having  been  taken  out  under  certain  judgments, 
between  the  27th  September,  1769,  and  the  23rd  May, 
1770,  and  nothing  was  shown  to  have  been  done 
which  could  be  referred  to  such  an  execution,  the 
Court  considered  the  title  good.^  To  this  head  may 
perhaps  be  referred  the  fact  that,  previously  to  the 
passing  of  the  Voluntary  Conveyances  Act,  1893,  the 
Court  would  (except  at  the  suit  of  the  settlor)  *  compel 
specific  performance  of  a  title  depending  on  the  in- 
validity of  a  voluntary  conveyance  as  against  a 
purchaser  for  valuable  consideration  without  notice,^ 
the  Court,  as  it  seems,  having  in  cases  of  that  kind 
acted  on  the  presumption  of  the  conveyance  not 
having  been  rendered  valid  by  subsequent  dealings. 

(vi.)  Where  the  doubt  raised  rests  not  on  proof  or 
presumption,  but  on  a  suspicion  of  mala  fides.  This 
point  has  given  rise  to  some  diversity  of  opinion.  In 
Hartley  v.  Smith''  the  title  depended  on  a  deed  of 
grant  of  chattels,  containing  a  stipulation  for  the 
grantor's  continuing  conditionally  in  possession ;  and 
Leach  V.C,  without  deciding  whether  such  a  deed 
was  in  itself  fraudulent  and  an  act  of  bankruptcy, 
declined  to  force  the  title  on  the  purchaser,  on  the 


1  Emery  v.   Grococh,  6  Mad.  54; 
Barnwell  v.  Harris,  \  Taunt.  430. 

2  Frosser  v.    Watts,  6   Mad.   59 ; 
Magennis  v.  Fallon,  2  Moll.  561. 

3  Causton  v.  Macklew,  2  Sim.  242. 


*  Supra,  §§  406,  469,  890. 

"  Butterfield  v.  Heath,  15  Beav. 
408;  Buchle  v.  Mitchell,  18  Ves. 
100. 

0  Buck,  Bankr.  C.  368. 
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ground  that  its  validity  depended  on  its  being  made 
upon  good  consideration  and  bond  fide,  and  that  these 
were  circumstances,  the  existence  of  which  the 
purchaser  had  no  adequate  means  of  ascertaining. 
"  My  opinion  therefore  is,"  said  the  Vice-Chancellor, 
"  that  a  Court  of  Equity  ought  not  to  compel  this 
purchaser  to  accept  this  title ;  because  assuming  the 
deed  not  to  be  fraudulent  ex  facie,  it  still  may  be 
avoided  by  circumstances  extrinsic,  which  it  is  neither 
in  the  power  of  the  purchasers  nor  of  this  Court  to 
reach." ' 

§  892.  This  dictum  seems  to  allow  no  room  to  the  Dictum 
presumption  of  bona  fides,  and  to  make  the  possibility  v.c.^^° 
of  fraud  in  extrinsic  facts  a  sufficient  objection  to  the  upon.^^^ 
title :  accordingly,  it  has  not  been  accepted  in  all  its 
generality.     It  "must  not,"  said  Alderson   B.  of  this 
dictum,   "  be  pushed  to  the  farthest  extent  which  the 
words    will    possibly   bear : "  ^    and    accordingly,    that 
Judge  held  good  a  title  under  a  deed  which  extrinsic 
evidence  might  have  shown  to  be  invalid,  as  comprising 
all  the  property  of  the  grantor,  or  as  made  to  give  a 
fraudulent  preference  to  some  creditors  over  others,  or 
as  made  in  contemplation  of  bankruptcy,  because  there 
was  no  ground  apparent  for  making  any  of  these  objec- 
tions to  it.^ 

§  893.  In  Green  v.  Pulsford  *  the  vendor  claimed  Ch-een  v. 
under  an  appointment  made  by  a  husband  and  wife  to 
their  eldest  daughter,  under  a  settlement  which  gave 
them  successive  life  estates,  with  remainder  to  their 
children  as  they  should  appoint,  and  in  default  of 
appointment  between  such  children  ;  and  the  parents 
had  incumbered  their  life  interests,  and  shortly  after 
the  appointment,  they  and  their  daughter  executed  a 
mortgage  :  these  were  circumstances  which  might  create 

1  P.   380.      See    also    Boswell  v.  »  Cattell  v.  Corrall,  4  Y.  &  0.  Ex. 
Mendham,  6  Mad.  373.                           228. 

2  4  Y.  &  0.  Ex.  236.  "  2  Beav.  71. 
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in  every  one's  mind  a  suspicion  that  the  appointment 
was  a  fraud  on  the  settlement,  and  that  was  strengthened 
by  a  notice  from  a  younger  son  to  the  purchaser  not  to 
complete,  and  that  the  appointment  was  such  a  fraud : 
but  inasmuch  as  the  notice  alleged  no  facts,  and  gave 
no  information  not  apparent  on  the  abstract,  and  was 
not  followed  up  by  any  proceedings,  the  Court  con- 
sidered that  the  title  was  not  open  to  any  sufficient 
doubt,  and  forced  it  on  the  purchaser.  In  an  earlier  case, 
where  there  were  somewhat  similar  grounds  for  suspecting 
the  bona  fides  of  an  appointment.  Lord  Eldon  pursued 
the  same  course,  and  enforced  specific  performance/ 

AUxaiider  §  894.  In  another  case,  the  purchaser  showed  that 
the  title  was  made  under  a  sale  by  newly  appointed 
trustees  to  a  person  who  had  previously  bought  the 
interest  of  the  tenant  for  life,  and  who  eighteen  months 
afterwards  made  a  profit  on  his  purchase :  but  the 
Court  held  these  circumstances  immaterial.^ 

Title  §  895.  Again,    a  purchaser  is   not    entitled   in   the 

wui^*^^  absence  of  circumstances  of  suspicion  to  refuse  a  title 
made  under  a  will,  because  the  will  has  not  been  proved 
against  the  heir  or  he  does  not  join  :  ^  so  that  where, 
during  a  litigation  of  thirteen  years,  no  question  had 
been  raised  impeaching  the  validity  of  the  will,  and  a 
person  who  had  claimed  under  another  will  had  with- 
drawn from  all  contention  against  the  one  first  men- 
tioned, Lord  Hatherley  (then  Wood  V.C.)  compelled 
the  purchaser  to  take  a  title  under  the  will.* 

Costs.  §  896.  Where   the   Court   comes   to    the   conclusion 

that  a  good  title  can  be  made  it  generally  orders  the 
purchaser  to  pay  the  costs  of  the  litigation,  so  as  to 

'  McQueen  v.  Farquhar,  11  Ves.  3  Qolton  v.   Wilson,  3   P.   Wms. 

467.     See  also  Grove  y.  Bastard,  2  jgo;  per  Lord  Eldon  in  Morrison  v. 

Ph.  619 ;  S.  C.  1  De  G.  M.  &  a  69 ;  ^^^^^^^  ^g  ^^^_  g^O  .  ^^^^^^^  ^_ 
and  Be  Euishs   Gharity,  L.  K.  10 


Nixon,  17  Beav.  160. 
4  M' 
124.  J.  12. 


Eq.  5. 
2  Alexander  v.  MUls,  L.  E.  6  Ch.  *  M'Gulloch  v.  Gregory,  3  K.  & 
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assure  his  title  and  show  that  the  Court  entertains  no 
doubt  upon  it.^ 

§  897.  Modem  legislation  affords  machinery  under  Bringmg 
which,  in  some  cases  at  least,  the  person  making  an  datmrnT 
adverse  claim  may  be  brought  into  the  litigation,  and 
that,  which  in  his  absence  might  have  remained 
doubtful,  may  receive  judicial  determination.^  It 
seems  worthy  of  consideration  whether  this  principle 
could  not  be  further  extended. 

§  898.  In  connection  with  the  topic  of  title,  it  may  Proof  of 
be  noticed  that  where  there  is  an  open  contract  for  the  ance'o? 
sale  and  purchase  of  leasehold  property,  the  purchaser  cotT^ 
is  entitled  (subject  to  the  statutory  provision  about  to  °^°*^' 
be  mentioned)  to  proof  of  due  performance  of  all  the 
covenants  in  the  lease  up  to  the   date  for  completion. 
Section    3  (4)   of  the  Conveyancing  and  Law  of  Pro- 
perty Act,   1881,  requires  him,    on  production  of  the 
receipt  for  the  last  payment  due  for  rent  under  the 
lease  before  the  date  of  actual  completion  of  the  pur- 
chase,  to   assume  such  performance   "  unless   the  con- 
trary appears."     This  leaves  it  open  to  the  purchaser 
to  show  the  contrary ;  and,  by  doing  so,  he  may,  it  is 
conceived,   establish  a   good   defence  to  an  action  for 
specific  performance.^ 

§  899.  In   a  case  where  parties  stated  facts  in  the  Special 
form  of  a  special  case,  and  required  the  opinion  of  the  "^ 
Court  whether  on  these  facts  a  good  title  was  shown, 

1  Per  Jessel  M.R.  in  Osborne  to      Transfer  Act,  1875,  ss.  93,  94,  stated 
Rowlett,  13   Ch.  D.  at  p.  798 ;    of.      infra,  §  1142. 

Micholls  V.  Corlett,  34  Beav.  at  pp.  ^  See  Re  Eighett  and  Bird's  Con- 

381,  382 ;  Hood  v.  Lord  Barrington,  tract,  [1902]   2  Ch.  214 ;    71  L.  J. 

L.  E.  6  Eq.   at  p.  224;   Woods  v.  Ch.  508;   afifd.  C.  A.  [1903]  1  Ch. 

Eyde,    16    W.    E.    at    p.    340 ;   Re  287  (note,  however,  the  observations 

Tanqueray-  WiUaume  and  Landau,  of  Eomer  L.J.  at  p.  293) ;  72  L.  J. 

20  Ch.    D.    465.     In    Radford  v.  Ch.  220.    See  also  s.  3  (11)  of  the 

Willis  (L.  E.  7  Ch.  7,  11)  the  pur-  Conveyancing,  &c.  Act,   1881,   and 

chaser  was  "  excused  "  from  paying  Palmer  v.  Qreen,  25  L.  J.  Ch.  at  p. 

costs.  842 ;  Re  JSiggins  and  Percival,  57 

2  See  the  provisions  of  the  Land  L.  J.  Ch.  at  p.  808 ;  59  L.  T.  213. 
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the  Court  declined  to  consider  the  question  of  the  title 
being  doubtful :  it  confined  itself  to  the  question  asked, 
whether  or  no  a  good  title  was  shown/ 

'  Governors  for  Belief  of  Poor  sb.  2,  18.     That  Act  has  been  re- 

Widows  of  Clergymen,  &c.  v.  Sutton,  pealed  (by  46  &  47  Vict.  c.  49),  but 

27  Beav.  651,  a  case  under  Sir  Geo.  a  similar  procedure  has  been  substi- 

Turner's  Act  (13  &  14  Vict.  c.  35),  tuted  by  E.  S.  C.  Ord.  XXXIV.  r.  8. 


CANADIAN  NOTES. 


Want  of  Good  Title. 


The  Canadian  cases  on  the  subject  of  want  of  title 
will  be  found  at  the  end  of  chapter  4,  part  V.,  page  673a. 
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CHAPTER  XIX. 

FAILURE   OF    THE    CONSIDBEATION. 

§  900.  It  will   be  necessary  to  inquire  under  what  Events 
circumstances  events  which  neither  determine  the  exist-  the°'^"^ 
ence  of  the  subject-matter  of  the  contract  or  essentially  ^^^^g"'" 
affect  it  will  furnish  a  defence  in  specific  performance. 
Events  affecting  the  subject-matter,  but  not  essentially, 
may  give  rise  to  a  claim  for  compensation,  but  will  not 
prevent  performance  of  the  contract. 

i.  Events  prior  to  the  contract. 

§901.  Events  may  happen  before  the  conclusion  of  Operation 
a  contract  which  may  either  (1)  determine  the  existence  events."^ 
of  its  subject-matter,  or  (2)  materially  affect  such 
subject-matter.  The  former  class  of  events  do  not, 
properly  speaking,  avoid  the  contract,  but  prevent  its 
ever  arising,  on  the  ground  of  the  common  mistake  : 
the  latter  class  of  events  give  the  party  injuriously 
affected  a  right  to  avoid  the  contract.^ 

§  902.  In  one  case,  the  contract  was  for  the  sale  mtcUcoch 
of  an  estate  in  fee  in  remainder  on  an  estate  tail  :  a  di^s^ 
conveyance  had  been  executed  and  a  bond  given  for 
payment  of  the  purchase-money,  when  it  was  dis- 
covered, for  the  first  time,  that  at  the  time  of  the  sale 
no  such  remainder  existed,  the  tenant  in  tail  having 
previously  suffered  a  recovery :  the  Court  rescinded 
the  contract,  and  ordered  the  bond  to  be  delivered  up 

1  Consider  Pritchard  v.  Merchants'  &c.  Life  Assurance  Society,  3  0.  B. 
N.  S.  622. 
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and  repayment  to  be  made  of  all  interest  which  had 

been  paid  on  it/ 

Cochrane       §  903.  In  another  case,  where,  in  order  to  preserve 
V.  Willis.    ,1  ^.    1  .    't  p  ,    .         ^ .    -, 

tae  timber  on  an  entailed  estate  trom  being  cut  down 

by  the  assignee  in  the  insolvency  of  a  tenant  for  life, 
the  owner  of  the  next  life  estate  and  the  tenant  in  tail 
contracted  with  the  assignee  that  he  should  be  deemed 
to  be  entitled  to  the  timber  as  if  it  had  been  cut  down 
and  carried  away  by  him  on  a  specified  day  prior  to 
the  contract,  but  should  not  actually  cut  it  before 
another  specified  day ;  and  at  the  time  when  this  con- 
tract was  made,  the  insolvent  was  dead,  but  no  party 
to  the  contract  was  aware  of  that  fact :  the  Court  of 
Appeal  declined,  on  the  grounds  of  mistake,  and  absence 
of  consideration,  to  enforce  the  contract.^ 
Emmer-        §  904.  Again,    where   a    contract   for   the    sale    and 

son's  case.  ,  r-     i  •  j_        i    •    ^        . 

purchase  or  snares  in  a  company  was  entered  into  at  a 
time  when  in  fact,  though  neither  vendors  nor  purchaser 
knew  it,  a  petition  for  winding-up  the  company  had 
been  presented,  the  Court  of  Appeal  refused  to  enforce 
the  contract.^ 
Destruo-  §  905.  A  contract  relating  to  a  chattel  implies,  at 
su^eoi  Common  Law,  the  existence  of  the 'chattel  and  its 
Sntoct*  existence  in  the  form  or  of  the  description  specified  in 
the  contract,  and  consequently  an  event  destroying  the 
chattel  before  the  contract  is  concluded  puts  an  end  to 
it.  Therefore,  where  a  contract  for  the  sale  of  a  life 
annuity  was  concluded  in  England  on  the  28th  of 
February,  and  the  annuitant  died  in  New  South  Wales 
on  the  6th  of  the  same  month,  there  was  held  to  be  no 
contract  :  *  and  where  a  floating  cargo  was  sold,  and  it 
subsequently  appeared  that  at  the  time  of  the  sale  the 
captain  had  sold  the  cargo  abroad,  in  consequence  of 

1  Hitchcock  V.    Qiddings,   4  Pri.  433,   reversing    the   order    of   Lord 
135.  Romilly  M.E.,  L.  R.  2  Eq.  231. 

2  Cochrane  v.  Willis,  L.  R.  1  Oh.  *  Strickland  v.   Turner,  7  Exoh. 
58_  208  ;  cf.  Cochrane  v.  Willis,  L.  E.  1 

3  Emmerson's  case,  L.   R.   1   Oh.  Oh.  58, 
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the  damage  it  had  sustained  at  sea,  the  Exchequer 
Chamber  and  the  House  of  Lords  held  the  contract  to 
be  incapable  of  being  enforced.^  But  no  warranty 
being  implied  at  Common  Law  as  to  condition,  the 
sale  of  a  ship  at  sea,  which  at  the  time  happened  to 
have  been  stranded,  was  held  binding,  for  the  subject 
of  the  contract  still  continued  a  ship.^  The  impos- 
sibility of  performing  a  contract  of  which  the  sub- 
ject-matter is  extinct  would  of  course  prevent  the 
interference  of  a  Court  of  Equity  in  these  cases,  if  on 
other  grounds  it  could  give  relief.^ 

§  906.  But  a  person  may  so  contract  as  to  preclude  The  ques- 
himself  from  raising  any  question  as  to  the  existence  oiudea  by 
or  determination  of  the  subject-matter  at  the  time  of  °°^'^^°*' 
the  contract.* 

§  907.  The  question  of  the  time  at  which  the  con-  when  is 
tract  l)ecame  complete  frequently  arose  in  cases  of  sales  tract  oom- 
by  the  Court  of  Chancery,  because  until  the  report  ^^^^^ ' 
had  been  confirmed  absolute,  or,  according  to  the  sub- 
sequent practice,  until  eight  days  after  the  certificate 
of  the  purchase  had  been  signed  by  the  Judge  in 
Chambers,  the  biddings  might  be  re-opened.^  In  these 
cases,  the  question  was  whether  the  contract  was  to 
be  treated  as  concluded  by  the  sale  before  the  Master 
or  the  Chief  Clerk,  subject  only  to  being  defeated  by 
the  opening  of  the  biddings,  in  which  case  the  con- 
firmation related  back  to  the  day  of  sale,  and  that  day 
divided  events  prior  and  events  subsequent  to  the 
contract ;  or,  on  the  other  hand,  whether  the  contract 
was  to  be  considered  concluded  only  when  it  became 
absolute  and  indefeasible  by  the  confirmation.  In  the 
case  of  Vesey  v.  Elwood,^  Lord  St.  Leonards  decided 
on  the  former  of  these  views,  that  the  sale  transferred 

1  Couturier  v.  Easfie,  8  Ex.  40 ;  *  Hanks  v.  Pulling,  25  L.  J.  Q.  B. 
reversed  in  Cam.  Soao.  8  Ex.  102 ;  375 ;  S.  C.  (s.  n.  Hanks  v.  Palling)  4 
the  reversal  affirmed  5  H.  L.  C.  673.        W.  E.  607.    Cf.  infra,  §§  1323, 1324. 

2  Parr  v.  Gibson,  3  M.  &  W.  390.  M5  &  16  Vict.  c.  80,  s.  34. 
s  See  infra,  §§  990,  991.  "  3  Dr.  &  War.  74. 

F.  2   a 
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the  property,  subject  only  to  the  risk  of  its  being 
opened.  This  was  the  view  of  Lord  Eldon  also,  in 
Anson  v.  Towgood,^  though  it  seems  at  variance  with 
the  previous  cases  ^  before  him.  The  other  view  was 
supported  by  the  statement  of  Lord  Langdale  M.E. : — 
"by  the  established  rule  of  the  Court,  the  purchaser 
is  to  be  considered  as  the  owner  of  the  estate  from  the 
date  of  the  order  confirming  the  report ; "  ^  but  as  the 
circumstance  which  in  this  case  gave  rise  to  the  question 
was  not  only  after  the  sale  but  after  the  confirmation 
also,  the  case  is  probably  not  of  the  same  weight  on  the 
point  now  under  discussion,  as  if  the  circumstance  had 
been  after  sale  but  before  confirmation. 
Sale  of  §  908.  But  the  former  practice  of  opening  biddings 

Auction  li^s  now  been  discontinued  by  statute,  and  it  has  been 
Act,  1867,  enacted  that  the  highest  bond  fide  bidder  at  the  sale, 
provided  he  shall  have  bid  a  sum  equal  to  or  higher 
than  the  reserved  price  (if  any),  shall  be  declared  and 
allowed  the  purchaser,  unless  the  Court  or  Judge  shall, 
on  the  ground  of  fraud  or  improper  conduct  in  the 
management  of  the  sale,  upon  the  application  of  a 
person  interested  in  the  land  (such  application  to  be 
made  to  the  Court  or  Judge  before  the  Chief  Clerk's 
certificate  of  the  result  of  the  sale  shall  have  become 
binding),  either  open  the  biddings,  holding  such  bidder 
bound  by  his  bidding,  or  discharge  him  from  being  the 
purchaser.*  Under  this  enactment  it  seems  clear  that 
the  purchase  is  complete  when  the  sale  at  or  above  the 
reserve  price,  if  any,  has  taken  place.° 

1  IJ.  &  W.  637.  3  Bohertson  v.  Skelton,  12  Beav. 

2  Ex  parte  Minor,  11   Ves.   559      260,  265;    cf.   Faramore  v.  Grcen- 
(which  may  perhaps   be   supported      slade,  1  Sm.  &  G.  541. 

by  the  general  power  of  the  Court  *  30  &  31  Vict.  c.  48,  s,  7. 

in    dealing    with    such    contracts) ;  ^  cf.  Newman  v.  Eooh,  16  Ch.  D. 

Twigg  v.  Fifleld,  13  Ves.  517.  561. 
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ii.  Events  subsequent  to  the  contract. 

§  909.  Events   subsequent   to   the   contract   will,  in  Some- 
some  cases,  furnish  a  defence  to  an  action  for  specific  defence. 
performance  :  in  other  cases  they  will  not. 

§  910.  Where   from   the   nature   of  the   contract   it  where 
appears  that  the  contracting  parties  contemplated  its  sX'eot  to 
fulfilment  only  in  the  event  of  the  continued  existence  ^'^^t/gn'^ 
of  some  subject-matter  or  thing,  the  contract  is  held  to  be 
subject  to  an  implied  condition  that  it  shall  cease  with 
the  subject-matter  or  thing ;  and  if,  before  performance, 
the  thing  cease  to  exist,  the  contract  goes  with  it.^ 

§  911.  In  the  case  of  contracts  for  the  sale  of  land.  Contracts 
it  has  been  laid  down  with  regard  to  events  happening  land.^ 
after  their  being  signed,  that  the  question  on  whom 
the  advantage  or  loss  resulting  from  them  would  fall, 
and  whether,  therefore,  the  Court  would  enforce  specific 
performance  without  reference  to  them — or  whether,  on 
the  other  hand,  they  might  determine  the  contract — is 
to  be  decided  by  whether  or  not  the  title  had  then  been 
actually  accepted.^  But  the  more  correct  doctrine  ap- 
pears to  be  that  the  equitable  estate  passes  on  the 
signature  of  the  contract  if  there  be  a  good  title,  though 
that  may  not  be  shown  till  afterwards.  "  It  is,"  said 
Plumer  V.C.,  "  the  established  doctrine  of  Equity,  that  if 
a  contract  to  purchase  is  to  be  completed  at  a  given  period, 
and  the  title  w,  finally  made  out,  the  parties  continuing 
in  treaty,  and  the  purchaser  not  by  any  acts  released  from 
his  bargain,  the  estate  is  considered  as  belonging  to  the 
purchaser  from  the  date  of  the  contract,  and  the  money 
from  that  time  as  belonging  to  the  vendor."  ^ 

1  Taylor  v.  Qaldwell,  3  Best  &  S.  Heme  Bay  Steamboat  Co.  v.  Eutton 

826;  discussed  and  applied  in  ZV-eHv.  (naval   review  cancelled),  [1903]   2 

Henry  (coronation  processions),  C.  A.,  K.  B.  683 ;  72  L.  J.  K.  B.  879. 

[1903]2K.B.740,754;72L.J.  K.B.  2   Wyvill  v.  Bishop  of  Exeter,  1 

794 ;  see,  too,   Chandler  v.  Webster,  Pri.  292,  295,  n. ;  and  see  I'aine  v. 

C.  A.,  [1904]  1  K.  B.  493  ;  Elliott  v.  Meller,  6  Ves.  349. 

Crutchley,\\i\A.  565;  Howell  y.  Coup-  ^  In  Harford  v.  Furrier,  1  Mad. 

land,  1  Q.  B.  D.  258.     Distinguish  538.     See,  too,  infra,  §  1392. 
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A  con-  §  912.  Where   the   contract   is   in   its  inception  ex- 

not  per-  pressly  conditional,  the  transfer  of  the  equitable  estate 
from  the  vendor  to  the  purchaser  takes  place  not  on 
the  conclusion  of  the  contract,  but  on  its  becoming 
absolute  by  the  performance  of  the  condition,  and 
until  that  event  the  property  sold  remains  at  the  risk 
Counter  y.  of  the  vendor.  This  is  well  illustrated  by  a  case  which 
son'!^  "'  was  decided  by  the  Judicial  Committee  of  the  Privy 
Council,  on  appeal  from  the  Court  of  Chancery  in 
Canada.  A  contract  was  entered  into  for  a  lease  for 
five  years,  from  the  1st  of  April,  1840,  the  landlord 
undertaking  to  erect  by  that  time  a  new  warehouse  on 
part  of  the  ground  to  be  demised,  and  to  put  the  old 
warehouse  in  repair,  the  amount  of  rent  to  be  deter- 
mined with  reference  to  the  amount  expended  on  the 
buildings.  The  new  building  was  not  completed,  nor 
the  old  warehouse  repaired,  on  the  1st  of  April,  but 
no  objection  was  made  by  the  intended  lessees,  who 
then  continued  to  occupy  part  of  the  premises  under  a 
former  contract.  Shortly  afterwards,  the  whole  pre- 
mises were  destroyed  by  fire.  The  landlord  brought 
a  bill  for  specific  performance  of  the  contract,  and  for 
the  defendants  to  rebuild  the  premises  and  accept  a 
lease.  It  was  held,  in  the  first  place,  that  if  time  were 
of  the  essence,  it  had  been  waived  by  the  defendants, 
but  that  this  did  not  waive  the  obligation  on  the  lessor 
as  to  building,  and  that  the  defendants  were  not  bound 
to  accept  a  lease  till  that  was  performed ;  and,  in  the 
second  place,  that,  treating  the  contract  to  take  a 
lease  as  a  contract  to  purchase,  the  warehouse  was 
never  purchased  by  the  lessees  until  it  was  completed  by 
the  lessor ;  and,  consequently,  that  until  that  was  done 
it  was  not  the  property  of  the  lessees,  nor  at  their  risk.^ 
Subse-  §  913.  In  the  case  of  a  contract  legal  at  the  time 

megaUty.  it  was  entered  into,  but  subsequently  and  before  judg- 
ment rendered  illegal  by  statute,  it  seems  to  be  clear  on 

1  Counter  v.  Macpherson,  5  Moo.  P.  C.  0.  83. 
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principle  that  no  specific  performance  could  be  granted 
except  where  the  Court  could  still  execute  the  contract 
cy  pres :  *  a  contract  thus  rendered  illegal  would  in  the 
contemplation  of  the  Court  have  become  impossible.^ 

§  914.  But  when  the  contract  has  been  completely  Events 
made,  the  thing  sold  is  at  the  risk  of  the  purchaser,  quent  to 
who  must  bear  all  subsequent  losses,  and  is  entitled  to  tract's" 
all   subsequent   gains :  *   subsequent   events,    therefore,  ^baXte^ 
can  neither  determine  the  contract  nor  give  either  party 
a  right  to  resist  its  performance.* 

§  915.  Formerly  this  principle  does  not  appear  to  The  prin- 
have  been  as  clearly  recognized  as  it  is  now :  thus,  merVno* 
where  a  great  subsequent  advantage  accrued  to  one  ^^^e^J^l' 
party,  Lord  Hardwicke  seems  to  have  doubted  how  far 
the  Court  would  decree  performance  on  the  original 
terms  of  the  contract.'*  And  where  A.  contracted  to 
sell  his  estate  for  an  annuity  during  his  life,  the  time 
appointed  for  conveyance  was  the  31st  of  October,  but 
the  annuity  was  to  commence  from  the  5th  of  April 
previous,  and  to  be  paid  half-yearly :  the  half-year's 
payment,  due  on  the  5th  of  October,  was  not  paid  or 
tendered,  and  on  the  12th  of  November  A.  died  from 
an  accident :  Lord  Bathurst  and  the  House  of  Lords 
dismissed  a  bill  for  specific  performance."  Lord  St. 
Leonards'  attributes  this  decision  to  the  neglect  to 
make  or  tender  the  payment ;  but  it  does  not  seem 
clear  that  the  case  was  not  considered  by  the  Judges 
who  decided  it  as  one  of  inadequate  consideration,  and 
treated  as  a  case  of  hardship. 


'  See  infra,  §  1001.  Pothier,   Tr.  du  Contrat   de  Vente, 

,    .  , .                „ .   ,  .     .^  ^  Part  IV. 

'  Atkinson  v.   Eitchie,   10   East,  ^   r.      x     i   •.«■             .      -r,     ,» 

ro/^   r.n/      T,    7            7T  ,          n  1. r  "«''  Loid  Maniiers  m  Bevell  v. 

530,  534 ;  Barber  v.  Hoaqson,  3  M.  „           n  t.  n  t,  t.  onr, 

„  r/ ^«„     T,       .          •„      ,       .  T^,  Jfwssew,  2  Ball  &  B.  287. 

„    -r.,     „i„      n        ,       TT,.      .  ^«''2/   ■^^    Sarier,  2   Atk.   489. 

&  Bl.   963.     See   also   Winnmqton  „        i       a^    ±        t,   -t     n  n  -nr 

„  .         „,,-,..,         .,  See  also  Stent  v.  Bailis,  2  P.  Wms. 

V.  Briscoe,  8   Mod.  51,  and   supra,  ^-.„ 

^  *^'^"  0  Pope  V.  Boots,  1  Bro.  P.  0.  370. 

'  Instit.    1.    iii.    tit.    24,    sec.    3 ;  ^  Vend.  244. 
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lUustra-        §  916.  The  principle  as  now  established  is  illustrated 

tions  of       ,  mi  1  1    c  1 

theprin-    by  numeious  cases,     inus,  where  money  was  leit  to  be 
nw  e^ta-  ^^^^  out  in  land  to  be  settled  to  the  use  of  A.  in  tail, 
Wished,     remainder  to  B.  in  fee,  and  A.  and  B.  agreed  to  divide 
the  money,  and  before  the  contract  had  been  carried 
into  execution  A.  died  without  issue,  the  contract  was 
nevertheless  specifically  performed.^     So  a  contract  to 
sell  for  an  annuity  will  not  be  avoided  by  the  death  of 
the  annuitant,  even  before  any  payment.^     So  where, 
subsequently  to  the  contract  for  the  sale  of  a  house,  the 
house  is  burnt  down,  the  loss  falls  on  the  purchaser :  ^ 
and  in  such    an  event  the  purchaser  will  not,  in  the 
absence  of  any  provision  in  the  contract,  be  entitled  to 
the  benefit  of  an  existing  insurance  against  fire  effected 
by  the  vendor.*     And  again,  where  a  trader  agreed  to 
take  two  persons  into  partnership  for  a  period  of  eighteen 
years,  in  consideration  of  a  sum  to  be  paid  by  instal- 
ments, and  before  they  were  all  paid  he  became  a  bank- 
rupt, the  assignees  were  held  entitled  to  the  remaining 
instalments.  ° 
PaUure  or  ,  §  917.  Another  class  of  cases  which  have  illustrated 
up  of  com- the   same    principle    has    arisen    from    the    failure    or 
P^^^'       winding-up   of  a  company  after  a  contract  has  been 
entered  into  for  the  purchase  of  shares  in  it  but  before 
the  contract  has  been  completed.     Such  an  event  fur- 
nishes no  defence  to  an  action  for  specific  performance 
of  the  contract  to  buy  the  shares." 

1  Carter  v.  Carter,  Forrest,  271.  affirmed  in  C.  A.  18  Oh.  D.  1 ;   cf. 

2  Mortimer  v.  Capper,  1  Bro.  C.  C.  Edwards  v.  West,  7,  Oh.  D.  858,  and 
156 ;  Jackson  v.  Lever,  3  Bro.  C.  C.  distinguish  Beynard  v.  Arnold,  L.  E. 
605.                                                       ^    10  Oh.  386. 

3  Paine  v.  Meller,  6  Ves.  349.  In  ''  AMiurst  v.  Jackson,  1  Sw.  85. 
Cass  V.  Buddie,  2  Vern.  280,  the  See  also  per  Lord  Eldon  in  Coles  v. 
earthquake     which     destroyed     the  Trecothick,  9  Ves.  246. 

houses  appears  to  have  taken  place  "  Paine  v.  Hutchinson,  L.  B.  3  Eq. 

after  the  contract  had  been  carried  257 ;  3  Ch.  388 ;  Coles  v.  Bristowe, 

into  eflfect.     See  Eaithby's  note  on  L.  E.  6  Eq.  149,  159  (reversed  on  a 

the  case,  and  1  Bro.  C.  0.  156,  u.  different  ground,  L.   E.   4  Ch.   3) ; 

*  Pooley.  Adams,12'W.  E.  683;  Hawkins  v.   Malfby,  L.   B.   4  Eq. 

Eayner  v.  Preston,  14  Ch.  1).  207,  572;  3  Ch.  188;  6  Eq.  505;  4  Ch. 
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§  918.   Where  a  contract,   capable  of  being  specifi-  Extiuc- 
cally  executed  at  the  time  of  the  issuing  of  the  writ,  subject- 
has  by  lapse  of  time  between  that  and  the  trial  become  Spge^of''^ 
incapable  of  execution  in  the  ordinary  way,  so  as  to  *™® ^^^^^ 
confer  future  benefits,  the  question  arises,  what  course  ^"t  ^i^^ 

^  .  before 

ought  to  be  pursued.  This  question  came  before  Plumer  trial. 
M.R.  in  Nesbitt  v.  Meyer^  where  a  bill  was  filed  before 
the  term  expired  for  a  specific  performance  of  a  contract 
to  accept  a  lease,  but,  without  fault  on  either  side,  the 
term  expired  before  the  hearing.  The  case  was  decided 
upon  another  point,  but  the  Judge  evidently  inclined 
to  the  opinion,  that  the  Court  would  not  decree  the 
execution  of  a  formal  lease  after  the  expiration  of  the 
term.  In  accordance  with  this  view.  Lord  Cranworth 
expressed  the  opinion  that  it  would  require  very  special 
circumstances  indeed  to  induce  the  Court  to  decree 
specific  performance  of  a  lease  after  the  expiration  of 
the  term.^  "  What  the  Court,"  said  his  Lordship,^ 
"really  would  be  decreeing  in  such  case  would  not  be 
the  specific  performance  of  an  agreement  for  a  lease,  but 
merely  that  the  lessee  should  make  himself  a  specialty 
debtor  in  respect  of  past  benefits  received."  It  is, 
however,  to  be  remarked,  that  the  circumstances  of  the 
case  before  Plumer  M.R.  and  before  his  Lordship  were 
difierent,  inasmuch  as  in  the  former  the  delay  seems  to 
have  been  entirely  due  to  the  Court ;  whereas  in  the 
latter  no  steps  were  taken  until  just  before  the  expiration 
of  the  term,  so  that  it  was  impossible  for  the  plaintiff 
to  obtain  a  decree  until  the  term  was  at  an  end.* 

200 ;  Chapman  v.  Shepherd,  L.  R.  2  1020,   where    the    Court    intimated 

C.  P.  228 ;  Taylor  v.  Stray,  2  C.  B.  that    the    plaintiff's    proper    course 

N.  S.  175 ;  Stray  v.  Russell,  1  El.  &  would  have  been  to  apply  to  have 

.El.  888.  the  case  advanced  so  as  to  be  heard 

1  1  Sw.  223.  before  the  expiration  of  the  term. 

2  Walters  v.  Northern  Coal  Mining  *  Of.  Anon.  v.  White,  3  Sw.  108,  n., 
Co.,  5  De  G-.  M.  &  Gr.  629.  where,  before  the  lease  contracted  for 

3  5  De  G.  M.  &  G.  at  p.  639.  See  was  executed,  events  rendered  the 
also  Eoyle  v.  Livesey,  1  Mer.  381,  intended  subject-matter  of  the  lease 
audi  Be  Brassac  V.  Marfyn,  11  Vf-B.  useless  to  the  intended  lessee;  and 
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Opinion  of      §  919.  On  the  other  hand,  the  opinion  of  Alderson  B. 

Alderson  , 

B.  was  somewhat  at  variance  with  the  doctrine  above  stated. 

"  The  moment  the  bill  is  filed,"  said  his  Lordship,^  "  the 
rights  of  the  parties  remain  fixed,  or  ought  so  to  do. 
I  cannot  accede  to  the  doctrine  in  NesUtt  v.  Meyer?' 
How  can  the  constitution  of  the  Court  alter  the  rights 
of  the  parties  ? "     The  decision  in  the  case  in  the  Ex- 
chequer seems,  however,  reconcileable  with  those  before 
stated ;  for  the  prayer  of  the  bill  was  for  the  specific 
performance  of  a  contract  for  a  lease,  and  for  an  account 
of  arrears  of  rent  on  the  footing  of  the  contract,  and  it 
was  held  that  although  by  the  expiration  of  the  term 
before  the  hearing  the  specific  performance  could  not  be 
granted,  yet  that  the  plaintiff"  was  entitled  to  a  decree 
for  an  account. 
Kenneyy.      §  920.  And  similarly,  in  a  previous  case,  Leach  V.C. 
held  that  a  bill  might  be  maintained  by  a  purchaser  for 
the  specific  performance  of  a  contract  for  a  life  annuity, 
although  the  annuitant  had  died  not  only  before  the 
hearing,  but  before  the  bill  was  filed,  where  there  were 
arrears  of  the  annuity  between  the  time  of  the  purchase 
and  the  death  of  the  annuitant,  to  which  the  purchaser 
had   an    equitable   title   under   the  contract :   but   his 
Honour  said  that  it  might  be  a  question  whether  .such 
a  bill  could  be  maintained  if  the  death  of  the  annuitant 
were  to  happen  so  that  the  purchaser  took  no  benefit 
under  his  contract,  as  might  happen  where  his  title  was 
to  commence  at  a  future  time.^ 
The  point      §  921.  These  cases  perhaps  left  the  exact  state  of  the 
import-     law  ou  tliis  poiut  somcwhat  difficult  to  state.     But  now 
^"  ■         that  both  legal  and  equitable  remedies  may  be  obtained 
in  one  proceeding,  and  every  prudent  plaintiff  will  ask 
for  both,  the  point  appears  of  little  practical  importance. 

the  Court  directed  only  a  qmnttim  ^  1  Sw.  223. 

damnificavU.  '■'  Kenney  v.  Wexham,  6  Mad.  355. 

1   Wilkinson  v.   Torhington,  2  Y.  See  Strickland  v.  Turner,  7  Ex.  208. 
&  C.  Ex.  726,  728. 
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CHAPTER  XX. 

DEFAULT  ON  THE  PART  OF  THE  PLAINTIFF, 

§  922.  "With  regard  to  the  matters  to  be  done  by  piaiutiff 
the  plaintiff  according  to  the  terms  of  the  contract,  it  ^rform°^^ 
is,  from   obvious   principles   of  justice,   incumbent   on  ^^^{^j^g^*^ 
him,  when   he  seeks  the  performance  of  the  contract,  ^^^f  *« 

-*■  '  perform 

to  show,  first,  that  he  has  performed  or  been  ready  and 
willing  to  perform,  the  terms  of  the  contract  on  his 
part  to  be  then  performed ;  ^  and  secondly,  that  he  is 
ready  and  willing  to  do  all  matters  and  things  on  his 
part  thereafter  to  be  done  ;  and  a  default  on  his  part 
in  either  of  these  respects  furnishes  a  ground  upon 
which  the  action  may  be  resisted.^  We  will  first 
consider  cases  of  default  in  respect  of  terms  of  the 
contract  which  ought  to  have  been  already  performed. 


1  2  Eq.  Gas.  Abr.  33.    See  also  the  that  during  a  specified  period  after 

laDguage   of   Lord   Hardwicke    and  ceasing  to  hold  office  he  would  not 

Gilbert    C.B.,   cited    infra,   §§   945,  carry  on  business  in  competition  with 

946;  and  cf.  Ohillis  v.  McGhee,  13  the  company.     Before  the  expiration 

Jr.  Oh.  R.  48.     But  where  there  has  of  the  seven  years  a  compulsory  order 

been   only  a  trivial  breach    by  the  for  winding-up  was  made  against  the 

plaintiff,    he    may    nevertheless    be  company.      It    was    held    that   the 

entitled  to  succeed.     See  Hooper  v.  order   operated   as   a   wrongful   dis- 

Bromet,  89   L.   T.  37,  39—40;   90  missal    of  the  defendant,  and   that 

L.  T.  234.  the  company,  having  become  unable 

See    infra,   §   935 ;    Walker  v.  to  complete  the  performance  of  its 

Jeffreys,   1   Ha.   341.     In  Measures  agreement  to  employ  the  defendant, 

Brothers  v.  Measures,  [1910]  1  Ch.  was  not  entitled  to  enforce  specific 

386,    345;    affirmed,   [1910]   2   Ch.  performance  of  the   defendant's   re- 

248,  the  defendant  had  agreed  with  strictive  covenant.    Cf.  General  Bill- 

the  plaintiff  company,  of  which  he  posting  Co.  v.  Atkinson,  [1909]  A.  C. 

was  a  director,  to  hold  office  for  seven  118,  122,  afiirming  S.  C,  [1908]  1 

years  at  a  fixed  salary,  and  covenanted  Ch.  537. 
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I.   The  per/or  malice  of  past  acts. 

Of  what        §  923.  Of  what   terms  must   the  plaintiff  show  the 
piaintifi    performance  ?     The  answer  is  that  he  must  show  per- 

must  p  e 

show  per-  lormance  ot — 

formanoe.  (•  ^  ^jj  conditions  precedent, 

(ii.)  The  express  and  essential  terms  of  the  con- 
tract, 

(iii.)  Its  implied  and  essential  terms,  and 
(iv.)  All   representations    made    at    the    time   of 
the  contract  on  the  faith  of  which   it  was  entered 
into  : 
Of  what    but  that  he  need  not  show  performance  of 
(v.)  Non-essential  terms, 
(vi. )  The  terms  of  a  collateral  contract,  or 
(vii.)  Terms  of  which  the  defendant  has  prevented 
or  waived  the  performance. 
Lastly,  it  will  be  necessary  to  consider 

(viii.)  Terms,  the  performance  of  which  has  become 
impossible  without  the  plaintiff's  fault  or  default. 
i.  Condi-       §  924.  (i.)  As  to  Conditions   precedent,  the  plaintiff 
cedenr^    must  of  course  show  their  performance,  and  he  cannot 
obtain  a  decree  for  specific  performance  upon  an  under- 
taking  that    he   will    perform   them.^      As    the   non- 
performance of  a  condition  precedent  is  only  in  some 
cases  the    default  of  the  plaintiff,  the  subject  of  con- 
ditions is  considered  in  a  subsequent  chapter.^ 
ii.  Ex-  §  925.  (ii.)  As  to   the  express   terms   nothing  more 

terms.      need  now  be  said.     The  only  important  point  will  be 
considered   when    we  come  to   the   difference  between 
essential  and  non-essential  terms. 
iii.  im-         §  926.  (iii.)  The   performance  must   extend  to  such 
teJms.      of  the  implied  terms  as  are  essential.     Thus  where  an 

1   Williams  v.  Brisco,  22  Ch.  D.  into    existence    unless    or    until    a 

441.     Cf.  Holmes  v.  Trench,  [1898]  condition  precedent  had  been   per- 

1  I.  E.  319,  334,  where  a  corpora-  formed, 
tion's    power    to    contract    for    the 

purchase  of  land  was  not   tn  come  ^  Part  III.  chap.  xxii. 
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intended  lessor  agreed  to  finish  a  house  for  an  intended 
lessee,  who  was  to  do  the  repairs  during  the  intended 
term,  the  Court  held  that  in  such  a  contract  was  implied 
an  undertaking  to  deliver  it  in  complete  tenantable 
repair  proper  for  houses  of  the  character  demised  :  and 
this  undertaking  not  having  been,  in  the  judgment  of 
the  Court,  performed,  the  intended  lessor's  bill  for 
specific  performance  was  dismissed  with  costs. ^  The 
case  might  probably  have  been  determined  as  one 
rather  of  construction  than  of  the  implication  of  terms, 
i.e.,  that  to  finish  a  house  means  to  finish  so  that  the 
house  shall  be  in  proper  repair. 

§  927.  (iv. )  Performance  must  be  shown  of  repre-  iv.  Repre- 
sentations of  future  acts  made  at  the  time  of  the  of  future 
contract  on  the  faith  of  which  the  contract  was  entered 
into.  These  representations  ^  need  not  amount  to  a 
guarantee,  nor  in  case  of  non-performance  give  a  right 
to  an  action  either  for  damages  or  for  cancellation  of 
the  contract :  but  yet,  if  made  and  not  performed,  they 
are  a  defence  to  an  action  for  specific  performance.^ 

§  928.  Thus  where  a  vendor  at  a  sale  represented  instances. 
that  he  would  make  improvements  in  the  access  to  the 
property  sold,  and  failed  to  do  so,  the  Court  refused 
specifically  to  perform  his  contract ;  *  and  the  same 
was  the  decision  of  the  Court  in  a  case  where  the 
vendor  by  his  agent  represented  that  a  church  should 
be  erected  in  the  immediate  neighbourhood  of  the 
building  ground  which  was  the  subject  of  the  contract, 
and  that  he  would  complete  certain  streets,  and  the  pur- 
chase was  made  on  the  faith  of  these  representations, 
which  the  plaintifi",  however,  never  carried  into  effect.^ 

§  929.  We   may  here  briefly   inquire   into   how  far  pians. 

1  Tildesley  v.  Clarkson,  30  Beav.      the  contract,  see  supra,  §  312  et  seq. 
419  ;  cf.  Oxford  v.  Provand,  L.  E.  2  ^  Lamare  v.  Dixon,  L.  E.  6  H.  I^. 
P.  C.  at  p.  156.     Distinguish  Ohap-      414. 

pell  v.  Gregory,  34  Beav.  250.  ''  Beaumont  v.  Buhes,  Jac.  422. 

2  As  to  what  representations  will  ■''  Myers  \.  Watson,  1  Sim.  N.  S. 
in  Equity  be  considered  as  part  of      523. 
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maps  or  plaDS  of  the  property,  exhibited  by  the  vendor 
at  the  time  of  entering  into  the  contract,  form  repre- 
sentations of  the  kind  we  are  now  considering.^ 
siie^ra°s*  §  ^^^-  Where  the  parties  have  matured  their  agree- 
to  plan,  nient  into  a  contract,  and  that  contract  is  silent  on  the 
subject  of  such  map  or  plan,  the  Court  will  not  from 
such  exhibition  infer  a  contract.^  This  applies  alike 
to  private  contracts  and  to  special  Acts  of  Parliament, 
so  that  notices  given,  and  plans  and  sections  deposited, 
are  not  to  be  used  in  construing  an  Act  afterwards, 
except  so  far  as  they  are  referred  to,  and  thus  incor- 
porated in  the  Act  of  Parliament  itself.^  But  where 
they  are  so  referred  to  and  incorporated,  eflFect  must 
be  given  to  them  according  to  the  terms  of  the  Act.* 
Intended       §  931.   Where    the   map    thus    exhibited    delineates 

division  .  ^    ^  .   .  fi 

byroads    the  intended  division  of  the  property  by  new  roads, 

plan.        the  vendor  may  not  afterwards  divide  the  land  in  a 

manner  so  different  as  to  attract  a  population  entirely 

different  from  that  which  would  have  been  produced 

by  the  execution  of  the  plan  proposed  by  the  map.' 

'  Cf.  Olave  V.  Harding,  27  L.  J.  to  form  part  of  the   contract ;    and 

Ex.  286,  as  to  the  effect  of  plans  on  Oordon- Gumming   v.    Eouldsivorthy 

(alleged)  implied  grants  of  easements.  [1910]  A.  C.  537. 
Note,  too,  that,  in   ordinary  simple  ^  North  British  Railway  Co.  v. 

cases,  the  purchaser  is  entitled  to  Tod,  12  CI.  &  Fin.  722 ;  Beardner 

have  a  plan  upon  the  conveyance,  v.  London  and  North  Western  Rail- 

and  a    conveyance   by  reference  to  way  Co.,  1  Mac.  &  Gr.  112. 
that  plan.  Re  Sansom  and  NarhelVs  *  Att.-Oen.    v.    Tewhesbury    and 

Contract,  [1910]  1  Ch.  741,  750  ;  Re  Malvern  Railway  Co.,  1  De  G.  J.  & 

Sparrow  and  James' Coniract,\Vdl(i\  S.    423;    Little  v.   Newport,  Aber- 

2  Ch.  60.  gavenny,  and  Hereford  Railway  Co., 

2  Feoffees  of  Heriofs  Hospital  v.  12  C.  B.  752. 
Gibson,    2    Dow,    301 ;    Squire    v.  ^  Peacock  v.  Penson,  11  Beav.  355, 

Campbell,  1   My.   &  Cr.   459.      Cf.  361.    Iq  Whitehouse  v.  Hugh,  [1906] 

and  distinguish  Nene  Valley  Drain-  1  Ch.  253,  affirmed  in  C.  A.,  [1906] 

age  Commissioners  v.  DunJdey,  4  Ch.  2  Ch.  283,  Kekewich   J.   expressed 

D.  1,  where  the  plan  was  held  to  be  the  opinion   that   a   plan   by   itself 

incorporated  with,   though    not  re-  cannot  be  regarded  as  a  representa- 

ferred  to  in,  the  contract.     See,  too,  tion  that  a  particular  mode  of  laying 

Re  Lindsay  and  Forder's  Contract,  out  or   dealing  with  land  must  be 

72  L.  T.  832,  where  a  plan  annexed  followed   without  variation.     It  is, 

to  the  particulars  of  sale  was  held  however,  to  be  observed  that,  in  that 
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§  932.  But   thougli   the   exhibition   of  a   map   may  Exactper- 

,  .     -  ,  .  J     -^L        -11  .IT  formance 

bmci  to  this  extent,  it  will  not  oblige  to  an  exact  per-  of  scheme 
formance  of  the  scheme  it  embodies.  Thus  where  a  gatory/ 
plan  was  referred  to  in  the  contract,  and  used  as  a 
description  of  the  part  of  the  property  in  question,  and 
on  this  plan  the  measurement  and  width  of  the  street 
were  marked,  but  there  was  nothing  in  the  contract 
which  distinctly  pointed  out  that  part  of  the  plan  as 
binding  the  parties,  Lord  Langdale  M.E.  held  that  it 
did  not  form  part  of  the  contract,  so  as  to  entitle  one 
party  to  relief  against  an  encroachment  on  the  width 
of  the  street.^  And  so,  if  a  vendor  prepares  a  plan  of 
a  building  estate,  showing  plots  with  houses  marked 
on  them,  and  a  purchaser  is  shown  that  plan,  or  sees 
it,  before  contracting  to  purchase  some  of  the  plots, 
the  purchaser  is  not  entitled  to  assume,  without  any- 
thing more  and  without  any  inquiry,  that  the  whole 
estate  is  governed  by  a  building  scheme  that  each  plot 
shall  be  definitely  and  without  variation  built  upon 
strictly  in  accordance  with  the  indications  on  the  plan.^ 

§  933.  In  another  case  the  particulars  referred  gene-  Bandaii 
rally  to  an  accompanying  plan,  and  on  the  plan  several  ^' 
roads  were  marked  out  so  as  to  provide  frontages  for 
all  the  lots,  and  the  lines  of  roads  were  marked  out  on 
the  land  itself  in  accordance  with  the  plan :  Knight 
Bruce  V.C.  held  that,  in  the  absence  of  any  clause  in  the 
particulars  or  conditions  of  sale  providing  for  any  rights 
of  way  beyond  a  road  leading  into  the  nearest  highway, 
such  road  was  all  that  the  purchaser  was  entitled  to.^ 

§  934.  Where   the   sale   plan,    instead  of,  as  in  the  pian 
previous   cases,   representing   an    intended   and   future  represtnt^ 
state   of  the  property,  accurately  represents   it   in   its  ge^t^g^^tg 

case,  there  was  a  condition  whereby  1   Taunt.    495 ;    Espley  v.    Willces, 

the    vendors    expressly  reserved    to  L.  E.  7  Ex.  298. 
themselves  the  power  of  allowing  a  2  Tucker  v.  Vowles,  [1893]   1  Ch. 

variation  of  the  plan.  at  p.  208. 

I  Nurse  v.  Lord  Seymour,  13  Beav.  3  Randall  v.  Eall,  4  De  Gr.  &  Sm. 

254.     Distinguish  Eoherts  v.  Karr,  343. 
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°ij^°-  actual  and  present  state,  it  has  been  held  that  it  will 
not  carry  the  case  higher  than  a  view  of  the  property. 
Therefore  where  a  plan  represented  a  well  on  lot  4 
communicating  with  a  reservoir  on  lot  2,  and  that 
communicating  with  the  inn  which  was  the  lot  1  which 
the  plaintiff  purchased,  and  the  vendor  conveyed  lots 
2  and  4  without  any  reservation  to  the  plaintiff  of  a 
right  to  a  flow  of  water  from  the  well,  the  plaintiff's 
demand  for  compensation  for  the  loss  of  the  water  was 
refused.^  Lord  St.  Leonards,  however,  considered  this 
case  open  to  observation.^ 

V.  Default      §  935.  (v.)  In  the  averment  of  performance  by  the 

must  be 

of  an  im-  plaintiff,  Equity,  as  already  stated,  discriminates  between 
term™  the  csseutial  and  the  non-essential  terms  of  a  contract ; 
and  to  furnish  the  defendant  with  a  ground  for  resisting 
the  action,  the  non-performance  of  the  plaintiff  must 
be  of  a  term  important  and  considerable.^  The  Court 
of  Chancery  frequently  interfered  at  the  instance  of 
a  party  who  might  have  been  debarred  from  relief  at 
Common  Law,  because  unable  to  allege  performance  in 
the  very  terms  of  the  contract,  which  is  by  the  Common 
Law  essential.*  Thus,  for  example,  where  A.  contracted 
to  sell  property  to  B.,  and  by  the  same  contract  it  was 
also  stipulated  that  A.  should  continue  tenant  from 
year  to  year  of  the  land,  and  it  happened  that  from 
embarrassed  circumstances  he  was  unable  to  fill  the 
tenancy,  this  was,  from  the  determinable  nature  of  the 
holding,  held  to  be  a  matter  of  no  consideration,  and 
so  not  a  bar  to  specific  performance  of  the  contract  for 
sale.^  And  all  the  cases  in  which  the  Court  grants  a 
vendor  asking  for  specific   performance  indulgence  in 

1  Fewster  v.  Turner,  11  L.  J.  Ch.       Tanning  Go.,  Limited,  2  H.  &  M. 


161. 


54. 


2  St  T  eon  Vend  20  *  ^^^  P^^  "'^"^'^  I^^desdale  in  Davis 
'            ,,",„,  T    -r  ^,  '^-  Hone,  2  Soli.  &  Lef.  347 ;  supra, 

3  Modkn  V.  Snowball,  31  L.  J.  Ch.  »  gj^                                       '     ±     > 

44;  10  W.  E.  24,  affirming  S.  C.  29  .5  ^^rrf  v.  Stephens,  1  Y.  &  C.  Ex. 

Beav.  641 ;  Reeves  v.  The  Greenwich  222. 
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the  making  out  of  his  title,  or  allows  him  to  enforce  the 
contract  with  compensation,  'are,  of  course,  illustrative 
of  the  principle  now  before  us. 

§  936.  In  a  case  before  the  Privy  Council,  the  oi^ford  v. 
judgment  may  at  first  sight  appear  to  go  so  far  as  to  ^'^°^^'^^- 
assert  that  no  default  of  performance  on  the  part  of 
the  plaintiff,  short  of  that  which  goes  to  the  whole 
consideration  for  the  promise  sued  on,  is  available  as 
a  defence  against  specific  performance.^  But  probably 
such  reading  is  incorrect,  and  the  intention  of  their 
Lordships  was  to  draw  the  distinction  between  essential 
and  non-essential  terms. 

§  937.  (vi.)  Where  that,  on  the  non-performance  of  vi.  De- 
which  by  the  plaintifi"  the  defendant  relies,  is  in  its  respect  of 
nature  a  collateral  and  separate  contract,  or  is  part  of  contract. 
or  referable  to  such   a  contract,  though  between   the 
same  parties  and  entered  into  at  the  same  time,  and 
having  relation  to  the  same  subject-matter  as  the  con- 
tract which  the  plaintifi"  seeks   to  enforce,   the   Court 
will  not  consider  the  default  by  the  plaintifi"  in  respect 
of   the  one  contract,  as  any   bar  to  the   specific   per- 
formance of  the  other,  though  such  default  may  give 
the   defendant   a    cross    right   of   action    on   legal    or 
equitable  grounds.^ 

§  938.  Thus  where  A.  contracted  with  B.,  the  owner  instances. 
of  a  plot  of  land,  to  erect  a  villa  on  it,  and  to  keep  it 
insured  in  the  joint  names  of  A.  and  B.  in  the  County 
Fire  Office,  and  B.  agreed  as  soon  as  the  house  should 
be  completed,  to  grant  a  lease  of  the  plot  to  A.,  and 
that  if  A,  should  not  perform  his  part,  the  contract  for 
the  lease  should  be  void  ;  and  the  contract  also  stipu- 
lated that  A.  should  have  the  option  of  purchasing  the 
fee  within  two  years  ;  A.  erected  the  villa,  but  insured 
in  a  wrong  office,  and  in  his  own  name  alone,  and  then 
brought  his  bill  for  a  sale  under  the  option  to  purchase  ; 

1  Oxford  V.  Provand,  L.  E.  2  P.  C.      H.  L.  414. 
135 ;  of.  Lamare  v.  Dixon,  L.  E.  6  ^  Philips  v.  Child,  3  Drew.  709. 
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and  it  was  held  by  Lord  Romilly  M.R.  that  this  option 
was  independent  of  the  right  to  a  lease,  and  that  not- 
withstanding the   plaintiff's   default  in  respect   of  the 
latter  right,  the  former  subsisted,  and  he  accordingly 
decreed  a  specific  performance.^ 
Gibson  y.       §  939.  So,  where  in  a  deed   for   the  dissolution   of 
'  partnership,  one  partner  assigned  to   another   certain 
foreign  shares,   and  covenanted  for  further  assurance  ; 
and  the  other  partner  covenanted  with  the  former  for 
indemnity  against  certain  liabilities :  a  further  assur- 
ance of  the  shares  became  necessary,  and  on  a  bill  filed 
to  enforce  specific  performance  of  the  covenant  to  that 
effect,  it  was  held  by  Knight  Bruce  and  Turner  L.JJ., 
overruling  Lord  Eomilly  M.R.,  that  a  breach  of  the 
covenant  to  indemnify  which  the  plaintiff  had  entered 
into  with  the  defendant  was  no  defence  to  the  suit. 
The  two  covenants  were  independent,  so  that  the  per- 
formance of  the  one  was  not  to  be  resisted  by  reason  of 
the  non-performance  of  the  other.  ^ 
vii.  Per-        §  940.  (vii.)  A  defendant  who  has  waived  the  per- 
waived  by  formance  by  the  plaintiff  of  what  was  on  his  part  to  be 
ant'^^'     performed  cannot,  of  course,  use  the  non-performance 
as  a  defence :  but  the  burthen  of  proving  this  waiver  of 
course  rests  on  the  plaintiff.^ 
Non-per-       §  941.  Still   more   clearly,    if    possible,    is    non-per- 
thTfauU   formance    by   the    plaintiff    excused  when    that    has 
of  defen-   resulted  from  the  neglect  or  default  of  the  defendant.* 

dant.  ° 

So   where    the    purchaser    prevents    the   vendor   from 

1  Oreen  v.  Low,  22  Beav.  625.  too,  supra,  §  865 ;  and  Starhey  v. 
Compare  Raffety  v.  Schofield,  [1897]  Barton,  [1909]  1  Ch.  284,  289. 
1  Oh.  937,  where,  ae  it  was  not  a  2  QHsQn  v.  Qoldsmid,  5  De  Gr.  M. 
condition  precedent  to  the  exercise  &  G.  757 ;  reversing  S.  C.  18  Beav. 
by  the  tenant  of  an  option  of  pur-  584.  Distinguish  Measures  Brothers 
chase  given  by  a  building  agreement  v.  Measures  (interdependent  con- 
that  he  should  not  have  made  any  tracts),  in  C.  A.,  [1910]  2  Ch.  248. 
default  under  that  agreement,  it  was  ^  Lamare  v.  Dixon,  L.  E.  6  H.  L. 
held  that  the  option  had  been  well  414. 

exercised,  notwithstanding  that  the  *  Eotlian  v.  East  India   Co.,  1 

tenant  had  made  such  default.     See,  T.  R.  638. 
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completing  his  title,  he  will  be  compelled  to  forego  an 
objection  he  may  raise  on  the  score  of  that  incom- 
pleteness.^, 

§  942.  With  regard  to  infancy,  an  infant  heir  cannot  infancy. 
avail  himself  of  his  disability  to  excuse  the  non-assertion 
of  his  right  under  an  executory  contract  made  with  his 
ancestor,  when  the  immediate  performance  of  his  part 
of  the  contract  is  essential  to  the  interest  of  the  other 
party ;  as,  for  example,  of  a  contract  to  lay  out  money 
in  building  within  three  years.^ 

5  943.  (viii.)  We   shall   now   consider   how  far    the  ^"i- .,Il^- 
''  ^         '  _  _       possibility 

impossibility  of  performing  the  plaintiff's  part  arising  of  per-    i 
without  any  fault  or  default  on  his  part  furnishes  an 
excuse  for  non-performance.^ 

In  those  cases  in  which  all  that  was  to  have  been 
performed  by  the  plaintiff  has  become  entirely  incapable 
of  being  executed,  the  plaintiff  cannot  demand  the  per- 
formance by  the  other  party,  because  his  non-perform- 
ance is  a  total  failure  of  the  consideration  which  was  to 
have  nioved  from  him. 

But  where  the  impossibility  refers  not  to  the  sub- 
stantial, but  only  to  the  exact  and  literal  performance 
of  the  contract,  the  Court  will  struggle  with  matters 
of  form  in  order  to  do  complete  justice  between  the 
parties  ;  but  it  will  carefully  avoid  going  so  far  as  to 
make  a  new  contract  between  them.*  Hence  arise  the 
cases  on  Compensation.^ 

§  944.  As  to  the  cases  in  which  the  plaintiff  has  per-  Substan- 
formed  a  substantial  part  of  his  contract,  and  then  the  per- 
remaining   part   has   become   impossible   by  reason  of*"™®*^' 
circumstances  not  dependent  upon  him  and  without  his 

1  Murrell  v.  Goodyear,  1  De  G.  F.  afBrmed,  [1910]  2  Ch.  248,  where 
&  J.  432  (S.  C.  before  Stuart  V.C,  there  was  what  amounted  to  default 
2  Giff.  51).  on  the  part  of  the  plaintiffs. 

2  Qriffin  v.  Qriffin,  1  Sch.  &  Lef.  *  Oounter  v.  Macpherson,  5  Moo. 
352.  P.  C.  C.  83, 108. 

3  Consider  Measures  Brothers  v.  ^  See  infra,  Part  V.  chap.  ii. ; 
Measures,  [1910]  1  Ch.   386,  345 ;  also  Norris  v.  Jackson,  3  Giff.  396. 

F.  2    H 


466  DEFENCES  TO  THE  ACTION. 

fault,  a  distinction  has  been  drawn  between  those  cases 
in  which  the  plaintiff  has  not,  by  performing  that  part 
of  the  contract  which  he  has  performed,  altered  his 
position,  and  those  cases  in  which  he  has  so  altered  his 
position  by  his  part  performance  ;  Equity  refusing  to 
enforce  performance  of  the  contract  by  the  other  party 
in  the  former  case,  and  enforcing  it  in  the  latter. 
•GUbert's  §  945.  This  distinction  rests  almost  entirely  on  the 
Pratoria  authority  of  Gilbert  C.B.  in  a  passage  in  his  "Lex 
quoted.  Prgetoria,"^  but  has  been  approved  by  subsequent 
writers,^  and  seems  worthy  of  attentive  consideration. 
"Here,"  says  his  Lordship  in  the  passage  in  question, 
"  it  is  to  be  noted  that  the  plaintiff  that  exhibited  his 
bill  upon  the  foot  of  performing  the  bargain  on  his 
part,  ought  to  show  that  he  has  performed  all  that  is 
to  be  done  on  his  part,  or  is  ready  to  do  it ;  for  where 
any  part  (which  he  should  have  performed)  is  become 
impossible  to  be  performed  at  the  time  of  exhibiting 
his  bill,  then  he  can  have  no  specific  execution,  because 
he  cannot  specifically  execute  on  his  own  part :  as  in 
the  case  of  my  Lord  Feversham,  which  was  on  a 
marriage  agreement,  whereby  he  contracted  to  settle 
the  manor  of  Holmly  on  his  wife  and  the  heirs  of  their 
bodies,  and  clear  it  of  incumbrances,  and  settle  a 
separate  maintenance  on  his  wife,  and  likewise  sell 
some  pensions  in  order  to  make  a  further  provision  for 
his  wife  and  the  issue  of  that  marriage  ;  and  Sir  George 
Sandys,  the  father-in-law,  agreed  to  settle  3,000Z.  per 
annum  on  the  Lord  Feversham  for  life,  remainder  to 
the  wife  for  life,  and  so  to  the  issue  of  the  marriage. 
Lord  Feversham  cleared  the  manor  of  Holmly,  settled 
it  accordingly,  and  settled  the  separate  maintenance, 
but  did  not  sell  the  pensions,  nor  settle  the  further 
provisions :  the  wife  died  without  issue,  and  the  Lord 
Feversham  preferred  his  bill  to  have  the   3,000Z.  per 

1  Pp.  240—242. 

2  1  Fonbl.  Eq.  Book  I.  c.  6,  s.  3  ;  Story,  Eq.  Jar.  s.  772. 
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annum  settled  on  him  during  his  life :  but  decreed 
because  Lord  Feversham  was  in  statu  quo  as  to  all  that 
part  of  the  agreement  which  he  had  performed,  and 
having  not  performed  the  whole,  and  the  other  parts 
being  now  impossible,  and  no  compensation  being 
possible  to  be  adjusted  for  it,  he  had  no  title  in  Equity 
to  have  performance  of  Bir  George's  part  of  the  agree- 
ment, since  such  performance  could  not  be  mutual. 
But  the  issue  of  Lord  Feversham  might  have  been 
relieved,  because  in  no  default.  Lord  Feversham  v. 
Watson,  Rep.  t.  Finch,  445  ;  2  Freem.  35  ;  Skin.  287." 
To  make  the  foregoing  statement  perfectly  clear,  it 
should  be  added  that,  in  the  settlement  made  by  the 
plaintiff,  the  reversion  expectant  on  the  default  of  issue 
by  his  late  wife  was  reserved  to  him  in  fee,  so  that  the 
settlement  had  in  the  event  operated  nothing.^ 

§946.  "But  if,"  continues  the  Lord  Chief  Baron,  when 
"  a  man  has  performed  so  much  of  his  part  of  the  shall  have 
agreement  as  he  is  not  in  statu  quo,  and  is  in  no  default 
for  not  performing  the  residue,  then  he  shall  have  a 
specific  execution  from  the  other  party  of  the  agree- 
ment :  as  if  a  man  has  contracted  for  a  portion  with 
his  wife,  and  has  agreed  to  settle  upon  the  wife  and 
her  issue,  lands  of  such  a  value  free  from  incum- 
brances, and  he  sells  part  of  his  land  to  disincumber, 
and  is  going  on  to  disincumber  and  settle  the  rest : 
then  if  the  wife  dies  without  issue  before  the  settle- 
ment be  actually  made,  yet  he  shall  have  a  portion, 
because  he  cannot  be  in  statu  quo,  having  sold  part  of 
his  lands,  and  there  is  no  default  in  him,  since  he  was 
going  on  to  disincumber  and  settle  the  rest :  therefore 
the  accident  of  the  death  of  his  wife  doth  not  alter  his 
right  to  his  wife's  portion.  Meredith  v.  Wi/7i7ie,  Eq. 
Abr.  70,  p.  15;  Gilb.  Eq.  Eep.  70;  Free.  Ch.  312; 
2  Vern.  448." 

§  947.  To  prevent  error,  it  may  be  well  to  observe  The  rule 

1  2  Powell  on  Contracts,  22. 
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does  not  that,  as  regards  marriage  contracts,  the  rule  under  con- 
mamage  sideration,  as  well  as  many  other  rules  relating  to  the 
contracts,  specific  performance  of  purely  executory  contracts, 
does  not  apply.  "There  is,"  said  Lord  Hardwicke, 
"  a  difference  between  agreements  on  marriage  being 
carried  into  execution  and  other  agreements ;  for  all 
agreements  besides  are  considered  as  entire,  and  if 
either  of  the  parties  fail  in  performance  of  the  agree- 
ment in  part,  it  cannot  be  decreed  in  specie,  but  must 
be  left  to  an  action  at  Law  :  in  marriage  agreements 
it  is  otherwise,  for  though  either  the  relations  of  the 
husband  or  wife  should  fail  in  the  performance  of  their 
part,  yet  the  children  may  compel  a  performance  :  if 
the  mother's  father,  for  instance,  hath  agreed  to  give 
a  portion,  and  the  husband's  father  hath  agreed  to 
make  a  settlement,  though  the  mother's  father  do  not 
give  the  portion,  yet  the  children  may  compel  a  settle- 
ment, for  non-performance  on  one  part  shall  be  no 
impediment  to  the  children's  receiving  the  full  benefit 
of  the  settlement ;  so  if  there  be  a  failure  on  the  part 
of  the  father's  relations,  it  is  the  same."  ^ 

The  distinctions  in  this  respect  as  regards  marriage 
contracts  are  numerous,  but  as  they  are  not  properly 
within  the  scope  of  this  volume,  they  need  not  here  be 
further  noticed. 


ir.   The  performance  of  future  acts. 

Default  §  948.  We  may  now  consider  the  obligation  which 
of  acts  to  lies  on  the  plaintiff,  in  an  action  for  specific  perform- 
bedone.    ^^^g^  ^f  j^gj^g  ^^^^^  ^^^  willing  to  perform  all  acts 

that  on  his  part  yet  remain  to  be  performed. 
Trustees        §  949.  On   the   ground   of   this   obligation,    trustees 
iuptcy.'    in  bankruptcy  are  not  able  as  plaintiffs  to  enforce  a 

contract   entered   into  by  the  bankrupt,  which  would 

1  In  Earvy  v.  Ashley,  3  Atk.  611.     Cf.  Lee  v.  Lee,  4  Ch.  D.  175 ;  Jeston 
V.  Key,  19  W.  R.  342,  864. 
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have  involved  covenants  on  his  part,  unless  they  will 
personally  enter  into  the  covenants  into  which  the 
bankrupt  would  have  entered  :  ^  whereas  where  specific 
performance  is  sought  not  by  but  against  persons  having 
a  fiduciary  interest  only,  they  are  only  bound  to 
covenant  so  as  to  bind  the  property  and  not  them- 
selves personally.^ 

§  950.  And  so  of  bankruptcy  :  if  the  plaintiff  be  Bank- 
the  vendor,  the  commission  of  an  act  of  bankruptcy,  plaintiff. 
though  without  proof  of  the  existence  of  any  debt  to 
support  a  petition,  is  a  bar  to  an  action  for  specific 
performance,  because  the  plaintiff"  may  be  incapable  of 
conveying  the  estate,  which  may  belong  not  to  him, 
but  to  his  trustee.^  And,  further,  the  commission  by 
the  vendor  of  an  act  of  bankruptcy  in  the  interval 
between  the  signing  of  the  contract  and  the  date  for 
completion  generally  entitles  the  purchaser  to  refuse 
to  complete,  and  to  recover  any  deposit  which  he 
may  have  paid/  If  on  the  other  hand  the  plaintiff"  be 
the  purchaser,  he  cannot  enforce  the  contract,  because 
he  is  incapable  of  so  paying  the  money  to  the  vendor, 
as  that  the  vendor  shall  be  certain  of  being  able  to 
retain  it  against  the  trustees.^ 

§951.  Bankruptcy    does    not    of    itself   discharge    aois- 
contract,  either  for  the  sale  of  an  estate  of  inheritance  bytmstee. 
or  for  a  lease ;  for,  with  regard  to  the  latter,  the  trustee 
may  covenant   in  the  same   manner  as  the  bankrupt 
would  have  been  bound  to.*     By  the  146th  section  of 

1  Ex  parte  Sutton,  2  Rose,  86 ;  Beach,  13  Beav.  478 ;  Hodges  v.  Bla- 
Willingham  v.  Joyce,  3  Ves.  168  ;  grave,  18  Beav.  404 ;  Hare  v.  Surges, 
Powell  V.  Lloyd,  2  Y.  &  J.  372 ;  per      4  K.  &  J.  45. 

Grant  M.R.  in  Weatherall  v.  Oeering,  3  Zoives  v.   Lush     14   Ves.   547. 

12  Ves.  513.    ^  ^  Cf.  McNally  v.  Oradwell,  16  Ir.  Ch. 

R.  512,  518. 


2  Page  v.   Broom,  3   Beav.  836 
Phillips  V.   Everard,   5   Sim.    102 
Stephens  v.  Hotham,  1  K.  &  J.  571 
and  see  further,  as  to  covenants  by 
trustees,  Worley  v.  Frampton,  5  Ha. 
560 ;  Onslow  v.  Lord  Lcndesborough, 
10  Ha.  67 ;  Copper  Mining  Co.  v.  "  Brooke  v.  Hewitt,  3  "Ves.  253. 


*  Powell  V.   Marshall,  Parkes  & 
Co.,  [1899]  1  Q.  B.  710. 

*  Franklin  Y.  Lord  Brownlow ,  14 
Ves.  550. 
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the  statute  12  &  13  Vict.  c.  106,  the  vendors  of  lands 
might  compel  the  assignees  to  elect  whether  they  would 
abide  by  or  decline  an  agreement  for  sale  :  ^  and  now 
by  the  55th  section  of  the  Bankruptcy  Act,  1883,^ 
where  any  property  of  the  bankrupt  consists  of  un- 
profitable contracts,  the  trustee,  notwithstanding  he 
has  endeavoured  to  sell,  or  has  taken  possession  of 
such  property,  or  exercised  any  act  of  ownership  in 
relation  thereto,  may  by  writing  signed  by  him, 
subject  to  certain  provisions  of  that  section,  disclaim 
such  property,  and  thereupon  the  liability  is  deter- 
mined as  from  the  date  of  the  disclaimer. 

Accordingly,  specific  performance  cannot  be  enforced 
against  a  purchaser's  trustee  in  bankruptcy  without 
his  consent.^  It  may,  however,  be  enforced  agifiinst 
the  trustee  in  bankruptcy  of  a  vendor.*  And  where, 
before  the  bankruptcy  of  a  vendor,  there  have  been 
mutual  dealings  between  him  and  the  purchaser  within 
the  meaning  of  section  38  of  the  Bankruptcy  Act,  1883, 
resulting  in  mutual  debts  between  them,  the  purchaser 
may  be  entitled,  as  against  the  trustee  in  bankruptcy, 
to  specific  performance  upon  the  terms  of  the  debt  due  to 
him  from  the  vendor  being  set  ofi"  against  the  debt  due 
from  him  in  respect  of  an  unpaid  balance  of  purchase- 
money.^ 

§  952.  The  insolvency  of  the  plaintifi"  is  a  ground 
of  defence :  °  and    to   constitute    this    defence   in    the 

1  Cf.  Buckland  v.  Papillon  L.  E.  ^  Holloway  v.  York,  25  W.  E. 
2  Ch.  67.                                                   627. 

*  Pearce  v.  Bastahh's   Trustee  in 

2  This  55th  section — which  has  Bankruptcy,  [1901]  2  Ch.  122, 
been  amended  in  some  respects  by  where  the  subject-matter  of  sale  was 
sect.  13  of  the  Bankruptcy  Act,  leasehold  property,  and  the  trustee 
1890 —  also  provides,  by  sub-sect.  6,  sought  to  disclaim  the  contract  with- 
for  the  rescission  by  the  Court  of  out  disclaiming  the  lease, 
contracts  made  with  the  Bankrupt,  ^  Be  Taylor,  Ex  parte  Norvell, 
on  the  application  of  persons  who  [1910]  1  K.  B.  562. 
are,  as  against  the  trustee,  entitled  '^  Crosbie  v.  Tooke,  1  My.  &  K. 
to  the  benefit  or  subject  to  the  431 ;  Price  v.  Assheton,  1  Y.  &  C. 
burden  of  such  contracts.  Ex.  411. 


Insol- 
vency. 
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case  of  a  continuing  contract  as  a  lease,  it  is  not 
necessary  that  the  plaintiff  should  he  proved  to  have 
given  up  all  his  property  for  the  benefit  of  his  creditors, 
but  there  must  be  proof  of  general  insolvency,  so  as  to 
show  that  the  plaintiff  is  not  in  a  situation  to  perform 
the  covenants  on  his  part.^  Thus  Lord  Eldon,  remark- 
ing on  the  insolvency  of  an  intended  lessee  as  being 
an  objection  of  more  or  less  weight  depending  on  the 
circumstances,  in  the  case  then  before  him  dissolved 
an  injunction  against  an  ejectment  by  the  landlord.^ 

§  953.  How  far  insolvency  would  be  an  objection,  if  Subse- 
the  plaintiff  had  subsequently  become  affluent,  does  not  affluence. 
appear  to  have  been  decided.^ 

§  954.  Where  the  interest  under  a  contract  has  been  insoi- 
assigued,  the  insolvency  of  the  original  contractor,  who  after 
is  the  assignor,  is  no  defence,  though  that  of  the  assignee  ment^of 
would  be/  '''^''''^■ 

§  955.  On  like  grounds,  the  felony  of  a  plaintiff  would  Felony. 
be  a  bar  to  specific  performance.' 

§  956.  And  the  same  principle  is  illustrated  by  a  case  Loss  of 
where  the  deeds  were  destroyed.  It  was  a  suit  by  a 
vendor  on  an  ordinary  contract  for  sale  of  lands  :  in 
such  a  contract  is  implied,  as  an  essential  term  on  the 
part  of  the  vendor,  the  proof  of  the  due  execution  of 
the  deeds  which  constitute  his  title,  and  the  delivery  up 
of  them  to  the  purchaser  :  the  deeds  having  been  subse- 
quently destroyed  by  fire,  the  performance  of  this  term 
by  the  plaintiff'  was  rendered  impossible,  and  the  contract 
could  not  be  specifically  performed.^ 

1  Neale  v,  Mackenzie,  1  Ke.  474 ;  *  Crosbie  v.  Toohe,  1  My.  &  K. 
Willingham  v.  Joyce,  3  Ves.  168 ;      431. 

McNally  t.  Oradwell,  16  Ir.  Oh.  E.  ^   Willingham    v.   Joyce,   3    Ves. 

512,  519.  168. 

2  Buchland  v.  Hall,  8  Ves.  92.  »  Bryant  v.  Bush,  4  Russ.  1 ;  cf. 

3  Price  y.  Assheton,  1  Y.  &  0.  Ex.  Moulton  v.  Edmonds,  1  De  G.  F.  & 
82,  91 ;  cf.  Neale  v.  McKenzie,  1  Ke.  J.  246,  where  the  secondary  evi- 
474;  McNally  v.  Oradwell,  16  Ir.  dence  of  the  execution  of  the  miss- 
Ch.  E.  512,  519.  ing  deeds  was  held  sufficient. 
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Default  on  the  Part  of  Plaintiff'. 

In  Moir  V.  Palmatier,  13  Man.  34,  the  plaintiff  be- 
came tenant  of  a  farm  under  lease  from  Cotter  for  one 
year,  at  an  annual  rental  of  four  hundred  and  fifty 
dollars,  payable  on  the  fifteenth  of  October  in  each  year. 
Contemporaneously  with  the  lease,  an  agreement  for 
purchase  of  the  property  Avas  entered  into  between  the 
plaintiff"  and  Cotter  by  which  the  latter  agreed  to  accept 
as  part  payment  of  the  purchase  money  all  sums  of 
money  which  should  be  paid  by  the  plaintiff  as  rent 
under  the  lease,  and  the  plaintiff  covenanted  at  the  ex- 
piration of  eight  years  from  the  date  of  the  instrument 
to  pay  the  balance  of  the  purchase  money  with  interest. 
There  was  also  a  covenant  of  Cotter  to  convey  upon  pay- 
ment, an  option  to  the  plaintiff  to  pay  off  the  full 
amount  and  receive  the  conveyance  at  any  time  and, 
finally,  a  proviso  making  time  of  the  essence  of  the 
agreement  and  stating  that  unless  the  payments  were 
punctually  made,  the  said  party  of  the  first  part  should, 
at  his  option,  declare  the  agreement  null  and  void,  when 
all  payments  thereafter  should  be  forfeited  and  the 
party  of  the  first  part  should  be  at  liberty  to  resell  the 
land,  the  party  of  the  second  part  thereby  agreeing  to 
convey  to  the  said  party  of  the  first  part  his  interest  in 
the  same  when  and  as  soon  as  the  default  occurred. 
Cotter  conveyed  the  land  in  fee  to  the  defendant  Pal- 
matier, subject  to  the  lease  and  agreement.  Default  hav- 
ing occurred  in  the  payment  of  the  rent  due  October 
15th,  1897,  the  defendant  leased  the  property  to  the 
defendant  Mills  with  the  option  of  purchase,  before  the 
end  of  the  first  year  of  the  term,  and  Mills  at  once  en- 
tered into  possession. 

It  was  held  that  the  lease  and  agreement  between 
Cotter  and  the  plaintiff  should  not  be  considered  as  in- 
dependent contracts,  and  that  Cotter  or  his  assignee 
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might  rescind  the  agreement  of  sale  for  default  in 
payment  of  any  rent  called  for  by  the  lease;  Secondly, 
that  a  formal  notice  or  declaration  of  rescission  of  the 
contract  was  not  necessary  as  the  plaintiff  was  aware 
of  the  lease  to  Mills,  his  taking  possession  under  it,  and 
Palmatier's  intention  to  rescind;  Thirdly,  that  plain- 
tiff, having  made  default,  as  regarded  an  essential  part 
of  the  agreement,  was  not  entitled  to  the  exercise  of  the 
discretion  of  the  Court  to  order  specific  performance 
in  his  favour  after  the  position  of  the  parties  had  been 
entirely  changed, 

Eichards  J.  also  held  that  the  laches  of  the  plain- 
tiff barred  her  from  the  remedy  of  specific  performance 
against  the  defendant  Mills  who  had  made  valuable  im- 
provements Avithout  notice  that  the  plaintiff'  intended  to 
claim  specific  performance. 

Vendor's  Duty  to  Prepaic  Conrri/fuice. 

In  Ellenuan  v.  Curnithrrs,  1  Sask.  L.R.  157,  it  was 
held  that  in  an  action  for  specific  performance,  it  was 
not  incumbent  upon  the  purchaser  to  tender  a  convey- 
ance before  action,  it  being  the  duty  of  the  vendor  to 
prepare  and  execute  the  same. 

Conditions  Precedent. 

In  Bolton  V.  Bethiinc.  21  Grant's  Ch.  110,  by  an  agree- 
ment between  the  vendor  and  purchaser,  it  was  agreed 
that  so  soon  as  a  title  to  the  land  and  premises  satis- 
factory to  the  solicitors  of  tlie  vendee  could  be  afforded 
to  him,  the  vendee  should  purchase  the  said  land  at  the 
price  of  |4,000  cash.  It  was  held  that,  in  the  absence  of 
V  (ila  fides,  the  approval  of  the  title  by  the  solicitors  of 
the  vendee  was  a  condition  precedent  to  the  right  of  the 
vendor  to  call  for  a  specific  performance  of  the  agree- 
ment. 

The  case  of  Lord  v.  Htcpliens  is  distinguished  because 
in  that  case  the  contract  required  that  there  should  be  a 
title  satisfactory  to  the  purchaser  himself  who,  ac- 
cording to  the  construction  contended  for  on  his  be- 
half, might  himself  have  arbitrarily  have  put  an  end  to 
the  contract  on  pretence  of  an  unsatisfactory  state  of 
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the  title.  "This  Lord  Abiiiger  thought  so  unreasonable 
as  to  require  a  construction  of  the  contract  different 
from  that  which  tlie  language  of  the  parties  prima  facie 
imported.  This  was  certainly,  speaking  with  deference 
to  the  opinion  of  so  eminent  a  Judge,  taking  a  great 
liberty  with  the  agreement  which  the  party  had  chosen  to 
enter  into.  There  is,  however,  an  important  distinction 
between  that  case  and  the  present,  inasmuch  as  in  the 
case  now  in  judgment  the  parties  have  by  their  agree- 
ment, referred  the  question  of  title  not  to  the  jjurchaser 
himself  but  to  the  purchaser's  solicitors. 
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CHAPTER  XXI. 

ACTS  IN  CONTRAVENTION  OF  THE  CONTRACT. 

§  957.    In  the  last   chapter  we  considered  cases   in  Nature 
which  the  phdntiff"  had  disentitled  himself  by  default  defence, 
on  his  part :   we  shall  now  consider  the  closely  allied 
cases  where  he  has  disentitled  himself,  not  by  default 
merely,  but  by  acts  in  fraud  or  contravention  of  the 
contract,  or  at  variance  with  it,  or  tending  to  its  rescis- 
sion and  the  subversion   of  the  relation  established  by 
it.     For  where  the  party  to  a  contract  who  asks  the 
intervention  of  the  Court  for  its  specific  execution  has 
been  guilty  of  such  conduct,  that  circumstance  may  be 
put  forward  as  a  defence  to  the  action.     Sometimes  the 
facts  may  be  evidence  of  a  mutual  agreement  between 
the  parties  to  rescind  the  contract :  but  even  where  not 
amounting  to  this,  they  may  be  sufficient  to  disentitle 
the  plaintiff  to  ask  for  the  intervention  of  the  Court  in 
specific  performance. 

§  958.   Still  more  plain  is  the   case,  if  the  acts  be  Acts 
such  as  would  have  worked  a  forfeiture  of  all  benefit  would 
of  the  contract  if  it  had  been  executed  ;  it  would  be  polked 
idle  for  the  Court  to  compel  a  grant  of  that  which,  if  f°i'feiture. 
granted,  would  have  been  forfeited,^ — to  create  a  legal 
relation  which,  if  created,  would  be  immediately  dis- 
soluble.^ 

§  959.    The   cases   by   which   this  principle   is  most  in  oases 
extensively  illustrated  are  on  contracts  for  leases.    With  tracts  for 

leases. 

1  Seeder  Lord   Eomilly  M.R.   in  ^  Per  Turner  V.O.  in   Oregory  v. 

Lewis  V.  Bond,  18  Beav.  at  p.  87.  Wilson,  9  Ha.  687. 
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regard  to  tliese,  it  is  well  established  that  where  a  person, 
holding  under  an  agreement,  commits  waste,  treats  the 
land  in  an  unhusbandlike  manner,  or  acts  in  breach  of 
covenants  which  would  be  contained  in  the  lease,  and 
for  which  acts  a  right  of  re-entry  would  accrue  to  the 
landlord,  such  person  cannot  enforce  a  specific  perform- 
ance of  the  contract.^  The  same  has  been  held  in  respect 
of  covenants  to  repair.^ 

Waste.  §  960.    It   seems   that   even  where   the  lease,  when 

executed,  would  contain  no  proviso  for  re-entry,  yet 
such  acts,  when  amounting  to  a  forfeiture,  as  for 
example,  a  gross  case  of  waste,  which  is  in  all  cases  a 
forfeiture  of  the  place  wasted,  would  prevent  a  specific 
performance  of  the  contract.^ 

The  acts        R  ggl.   In  order  that  acts  may  thus  be  a  bar  to  the 

must  be  "^  •'  _ 

gross  and  plaintiff's  relief,  they  must,  it  has  been  said,  be  gross 
and  wilful.*  That  expression  seems  to  have  been  origin- 
ally applied  to  cases  in  which  the  breaches  would  not 
work  a  forfeiture  of  the  legal  interest.^  If  applicable 
at  all  to  cases  where  there  would  be  a  proviso  for  re- 
entry for  breach,  it  seems  to  mean  that  the  acts  must 
be  (1)  such  as  would  work  a  forfeiture  at  Common  Law, 
and  (2)  such  as  would  not  justify  or  permit  relief  against 
the  forfeiture  *  in  a  Court  of  Equity. 
Lease  §  962.   Where  the  Court  of  Chancery  found  such  a 

to  bear     Conflict  of  evidence  as  left  it  in  doubt  whether  there 
contract,   had  bccn  such  a  breach    of  covenant  as  to  render   it 
proper  and  expedient  to  refuse  specific  performance  on 
that  ground,  it  took  the  course  of  directing  the  lease  to 

1  Per  Lord  Eldon  in  Hill  v.  Bar-  *  Parker  v.  Taswell,  2  De  G.  &  J. 
clay,  18  Yes.  63  ;  Lewis  v.  Bond,  18      559,  573. 

Beav.  85  ;  Gregory  v.  Wilson,  9  Ha.  ^  Bare  v.  Burges,  5  W.  E.  585. 

683.  "  For  the  statutory  provisions  now 

2  Nunn  V.   TruseoU,  3  De  0.  &      ™  ^''''^^  ^'^  ''^^P^^*  *°  '"^^^^^  ^S'^*'^^* 
„      r,^,  forfeiture   of  leases,    see   the    Con- 
veyancing, &o.  Act,  1881,  B.  14,  and 

3  Seeder  Lord  Eldon  in  Buhe  of      the   Conveyancing   &c.    Act,   1892, 
Somerset  v.  Qourlay,  1  V.  &  B.  73.         ss.  2 — 5. 
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bear  the  date  of  the  contract,  and  leaving  the  parties 
to  settle  their  legal  rights  at  Law.^ 

S  963.  It  follows  from  what  has  been  said  that  three  Cases 
classes  of  cases  fall  to  be  considered  as  arising  out  oi  contracts 

TOT*   IaARP^ 

contracts  for  leases.  classified. 

(i.)  Where  the  acts  complained  of  have  led  to  the 
refusal  of  relief : 

(ii.)  Where  theyTiave  not  led  to  this  refusal :  and 
(iii.)  Where  the  relief  has  been  granted  and  the 
question  of  breach  left  for  decision  at  Common  Law. 


i.    Where  the  acts  complained  of  have  led  to  refusal  of 
specific  performance. 

S  964.  In  Thompson  v.  Guyon  ^  a  lease  had  been  Thompson 
granted  with  a  proviso  lor  re-entry  on  breach  or  any 
of  the  covenants,  and  a  covenant  to  grant  a  further 
term  at  the  end  of  the  original  term,  if  it  should  not 
have  been  sooner  determined  by  the  lessee's  acts  or 
defaults :  the  lessee  paid  all  his  rent,  and  continued  in 
possession  to  the  end  of  the  term,  but  had  in  fact  com- 
mitted breaches  of  covenant  during  the  term,  of  which 
the  lessor  was  not  cognizant  till  after  its  determination  : 
a  bill  for  specific  performance  of  the  covenant  to  renew 
was  dismissed,  and  an  injunction  against  an  ejectment 
was  refused,  on  the  ground  that  the  lessor  ought  not  to 
be  placed  in  a  worse  position  at  the  expiration  of  the 
term  than  he  would  have  been  if  he  had  known  of  the 
breach,  and  availed  himself  of  it  during  the  term. 

5  965.   In   Gregory  v.    Wilson  ^  possession  had  been  Gregory 

1  1  p  T  T  1  V-  Wilson. 

taken  under  a  contract  lor  a  lease :  breaches  were 
alleged  of  the  covenants  which  should  have  been  in- 
serted in  the  lease  to  insure  and  also  to  repair :  it  was 

1  Eankin  v.  Lay,  2  De  G.  F.  &  J.  Q.  B.  D.  294 ;  and  Greville  v.  Parker, 
65.     See  infra,  §  974  et  seq.  j  ^    „q^q.  ^_  ^_  g3g_ 

2  5  Sim.  65.    See  also  per  Lord  '  '"        -" 
Esher  M.R.  in  Swain  v.  Aijres,  21          3  9  Ha.  683. 


Bond. 
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contended  as  to  the  first  that  the  receipt  of  rent  after 
knowledge  was  a  waiver  of  all  the  breaches,  but  the 
Court  held  such  waiver  to  have  no  longer  operation  at 
Law  than  on  the  breaches  antecedent  to  the  receipt,  and 
not  to  preclude  the  eJBfect  of  the  subsequent  breaches  of 
the  continuing  covenant :  as  to  the  breaches  of  the 
covenant  to  repair,  it  was  urged  that  they  were  neither 
wilful  nor  obstinate,  and  that  accordingly  they  might 
be  relieved  against  in  Equity  :  but  the  Court  held  that 
as  they  were  not  attributable  to  mistake  or  accident  and 
were  persisted  in,  they  were,  in  the  contemplation  of  the 
Court,  wilful  and  obstinate.  The  bill  was  accordingly 
dismissed. 
Lewis  V.  §  966.  In  another  case  the  defendant  was  lessee  under 
a  restrictive  covenant  against  carrying  on  a  beershop  : 
the  plaintiflf  got  a  contract  from  the  defendant  for  a 
sub-lease  with  knowledge  of  the  defendant's  title  and  of 
the  covenant.  The  plaintiff  entered  under  the  contract 
and  persisted  in  carrying  on  a  beershop  :  his  bill  for 
specific  performance  was  dismissed  with  costs.  ^ 


ii.    Cases  where  relief  has  not  been  refused. 

Breach  §  967.  There  may  be  cases  of  breach  of  covetiant  for 
waived,  which  merely  nominal  damages  could  be  obtained,  or 
there  may  be  cases  where  a  breach  having  been  com- 
mitted may  have  been  waived  :  and  in  favour  of  such 
cases  an  exception  may  be  made  to  the  general  rule 
that  the  plaintiff  must  prove  performance  of  the  con- 
tract on  his  part.^  On  this  principle,  Jessel  M.R.  in 
the  case  of  Besant  v.  Wood  ^  held  that  trifling  breaches 
by  a  husband  of  the  covenants  on  his  part  in  a  separa- 
tion deed  did  not  debar  him  from  enforcing  the  deed. 
Breach  §  968.  But  as  regards  breaches  of  covenant  under 
contracts   for  leases,  it   seems   that   the   breach  which 


not  work- 
ing 


1  Lewis  V.  Bond,  18  Beav.  85.  352. 

2  Walher  v.  Jeffreys,  1  Ha.  341,         3  12  Ch.  D.  605. 
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the  Court  would  neglect  must  be  either  such  a  breach  abso- 
as  would  not  work  a  forfeiture  at  Common  Law,  or  feiture. 
such  that  the  legal  forfeiture  would  be  relieved  against 
in  a  Court  of  Equity  :  for  the  Court  will  not  relieve 
more  readily  whilst  the  whole  thing  rests  in  contract 
than  it  will  after  the  legal  relation  has  been  actually 
created/  The  effect  of  the  14th  section  of  the  Con- 
veyancing Act  of  1881,  as  amended  by  the  Conveyanc- 
ing Act  of  1892  (sects.  2 — 5),  has  been  to  enlarge  the 
area  of  cases  in  respect  of  which  relief  against  forfeiture 
can  be  obtained. 

§  969.  In  one  case  a  lessor  of  mines  covenanted  to  Waikcrv. 
grant  a  further  term,  and  the  lessee  covenanted  to  work 
the  mines  :  on  a  suit  by  the  lessee  for  a  specific  per- 
formance of  the  covenant  to  grant  a  further  term,  it 
appeared  that  the  lessee  had  not  worked  the  mines 
in  consequence  of  their  being  drowned  out :  the  Court, 
though  it  did  not  decide  the  point,  inclined  to  think 
that  this  would  be  no  bar  to  relief.^ 

§  970.  The  case  of  Parker  v.   TaswelP  may  usefully  Parker  v. 
be  consulted  as  the  law  bearing  on  this  question  was 
there  much  considered,  but  the  Court  came  to  the  con- 
clusion that  according  to  the  true  construction  of  the 
contract  there  had  been  no  breach  of  covenant. 

§  971.  As  regards  all  cases  where  the  landlord  is  where 
defendant  and  raises  an  objection  on  the  ground  of  defendant 
breach  of  covenants  which  ought  to  be  in  the  lease,  if  com°°* 
the  plaintiff  shows  that  the  landlord  never  .complained  ^^^^^^3* 
before  action,  the  landlord  must  prove  a  strong  case  to  action. 
get  the  benefit  of  his  objection.* 

§  972.  In    Gordon  v.  Smart,^   where   a   contract   to  <l°rdon  v. 

Smart. 

grant  a  buildmg  lease  had  been  entered  mto,  and  the 
plaintiff,  claiming  under  this  contract,  had  erected  a 
brewhouse    on    part    of    the    ground,    which,    it    was 

1  Gregory  v.  Wilson,  9  Ha.  683.  "i  Mtmdy  v.  JolUffe,  5  My.  &  Or. 

2  Walker  v.  Jeffreys,  1  Ha.  341.  167,  177.  '  ' 

3  2  De  G.  &  J.  559.  ^  1^.&^.  66. 
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contended,  would  be  an  injury  to  the  adjoining  property 
of  the  lessor ;  this  was  argued,  but  unsuccessfully,  to 
be  a  reason  for  refusing  specific  performance,  Leach 
V.C.  saying  that  it  was  not  necessarily  a  nuisance  :  he 
left  open  the  question  whether,  if  it  had  in  itself  been 
a  nuisance,  that  would  have  been  a  defence  in  such  a 
suit. 
Tenantr  §  ^'^^'  ^^  seems  that  under  the  Irish  Tenantry  Acts 
Acts.  the  breach  by  the  tenant  of  covenants  in  the  lease  will 
not  be  a  bar  to  specific  performance  of  a  covenant  for 
renewal.^  Certainly  they  will  not  so  operate  unless 
they  be  gross  and  perhaps  also  wilful.^ 

iii.    Where  specific  performance  was  granted  and  the  ques- 
tion of  breach  of  covenants  left  for  decision  at  Law. 

Practice        §  974.  Where  the  Court  of  Chancery  found  such  a 
Court  of    conflict  of  evidence  as  left  it  in  doubt  whether  there 
Chancery,  j^^^  \)een  such  a  breach  of  covenant  as  to  render  it 
proper  and  expedient  to  refuse  specific  performance  on 
that  ground,  it  took  the  course  of  directing  the  lease 
to  bear  the  date  of  the  contract,  or  a  date  anterior  to 
the  alleged   breaches,  and   required   from   the  plaintiff 
an  undertaking  to  admit  in  any  action  which  might 
be  brought  under  such  lease  for  the  recovery  of  the 
demised   property,   or  upon  any  breaches  of  covenant 
to  be  contained  in  such  lease,  that  such  lease  was  exe- 
cuted on  the  day  on  which  it  should  bear  date. 
EstabUsh-      §  975.  This  practice  was  first  introduced  by  the  case 
the^prao-  of  Pain  V.  Coombs:^  it  was  followed  by  the  Court  of 
Appeal  in  Lillie  v.  Legh:^  it  was  discussed,  adopted, 
and  approved  in  Rankin  v.  Lay,^  and  had  thus  become 

I  Trant  v.  Bwyer,  2  Bli.  N.  S.  11.  «  3  De  G.  &  J.  204.     Cf.  Powell 

See,  however,  Thompson  v.  Ouyon,      v.  Lovegrove,  8  De  Q-.  M.  &  Gr.  at 

5  Sim.  65  ;  supra,  §  964.  p.  365. 

r  -TT  n    .or  *  2  De  G.  F.  &  J.  65.    See,  too, 

^  Hare  v.  Burges,  5  W.  R.  585.  p^^^^^  ^   ^^^^^^^  27  Beav.   393  \ 

3  1  De  G.  &  J.  34  (S.  C.  beffire      Browne  v.  Marquis  of  SUgo,  10  Ir. 
Stuart  V.C.  3  Sm.  &  G.  449).  Ch.  R.  1 ;  Cartan  v.  Bury,  id.  387. 
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the  well-established   practice  of   the    Court   of  Chan- 
cery. 

§  976.  It  would  be  presumptuous  to  inquire  whether  Antici- 
the  Court  did  wisely  in  directing  deeds  to  bear  false  practice 
dates/  or  in  requiring  persons  to  admit  as  a  fact  that  judica- 
which  was  not  a  fact.     But   it   may  be   allowable   to  "^® "  °*^' 
rejoice   in   the   expectation   that,   under  the  improved 
judicature  now  in  existence,  no  such    decrees  as  those 
last  referred  to  will  be  made.     The  High  Court  will 
probably  decide  the  whole  case  at  once.^ 


iv.   General  principle  further  illustrated. 

§  977.  Other  cases  have  arisen  which  illustrate  the  other 
general  principle,  in  cases  not  arising  out  of  contracts  tions 

n       ^  of  the 

tor  leases.  principle. 

Where  an  estate  was  sold  upon  the  condition,  amongst 
others,  that  immediate  possession  should  be  given,  and 
in  the  course  of  disputes  which  subsequently  arose  about 
the  title,  the  vendors  tendered  the  purchaser  his  deposit, 
demanded  back  possession,  drove  the  purchaser's  stock 
off  the  estate,  and  gave  notice  to  the  tenants  hot  to 
pay  their  rent  to  him, — this  was  conduct  inconsistent 
with  the  condition  of  the  sale,  and  was  held  to  operate 
as  a  bar  to  specific  performance  at  the  suit  of  the 
vendors.^ 

§  978.  In  another  case  it  was  thought  by  Lord  Cran-  Biackett 
worth  doubtful  whether  a  bill  could  be  maintained  for  ^'   '^  ^^' 
the  specific  performance  of  an  award  after  the  plaintiff 
had  taken  proceedings  to  set  it  aside.* 

§  979.  Where  a  vendor  had  given  notice  of  his  inten-  ^oyou  v. 
tion  to  resell  under  the  contract,  it  was  held  that  he  had 

1  The    fraudulent    making    of   a      Mcllroy   v.   Traill,  [1898]  1   I.   R. 
deed  with  a  false  date  is,  or  may  be,      459,  460. 

forgery.   Reg.  v.  Ritson,  L.  R.  1  C.  C.  ^  XnatchbuU  v.  Orueber,  1  Mad. 

B.  200.  153;  sJc.  3Mer.  124. 

2  In  Ireland,  however,  the  prac-  ^  BlacJcett  v.  Bates,  L.  R.  1  Ch. 
tioe  was  followed  in  a  modern  case.  117,  reversing  S.  C.  2  H.  &  M.  270. 
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precluded  himself  from  afterwards  seeking  for  specific 
performance.^ 
Railway  §  980.  Again,  a  railway  company  cannot  first  enter 
into  a  contract  for  the  purchase  of  land,  then  take 
proceedings  under  their  compulsory  powers  in  a  way 
which  assumes  that  there  is  no  subsisting  contract,  and 
then  fall  back  upon  and  seek  to  enforce  the  original 
contract.^ 
Small  §  981.  Still  it  is  not  every  breach  of  good  faith  which 

of  g^ood^  will  prove  a  bar.  Where  the  plaintiff  has  been  guilty 
of  small  breaches  of  good  faith,  for  which  the  defendant 
had  a  remedy  in  his  own  hands,  and  where,  if  the  inter- 
ference of  the  Court  were  refused,  the  plaintifi"  would  be 
without  any  adequate  remedy,  such  breaches  of  good 
faith  have  been  held  not  to  be  a  bar  to  relief,  though 
they  may  afi'ect  the  costs.^ 

1  Boyou  V.  Paul,  28   L.   J.   Ch.  Co.  v.  Stanley,  2  J.  &  H.  746. 
555.    Distinguisli  Laughton  v.  Port 

Erin  Commissioners,  J.  C,  [1910]  ^  Holmes  y.  Eastern  Counties  Pail - 

A.  0.  565,  569.  way  Co.,  3  Jur.  N.  S.  737 ;  cf.  Besant 

2  Bedford  and  Cambridge  Pailway  v.  Wood,  12  Oh.  D.  605. 


faith. 


CANADIAN  NOTES. 

Lease  )iot  Inconsistent  icith  Agreement  to  Convey. 

In  Foliqitin  v.  St.  Boniface,  17  Man.  593,  it  was  held 
that  a  person  was  not  estopped  by  entering  into  a  lease 
of  land  which  has  expired  before  the  commencement 
of  the  action  from  bringing  an  action  for  specific  per- 
formance of  an  agreement  for  the  sale  of  the  land  to  him 
by  the  lessor  alleged  to  have  beeen  made  before  the 
signing  of  the  lease.  Per  Phippen  J.A.,  the  existence 
of  the  lease  was  not  necessarily  inconsistent  with  the 
contract  of  sale,  and,  therefore,  did  not  create  an 
estoppel. 
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CHAPTER  XXII. 

NON-PERFORMANCE    OF    CONDITIONS. 

§  982.  A   CONTRACT  may   be   originally   conditional,  Contracts 
and  contingent  upon  the  performance  of  some  act  or  performed 
the  happening  of  some  event.     Where  that  has  occurred,  solute. 
the  contract  becomes  absolute,  and  rests  on  the  same 
footing  for  all   purposes  as  if  it   had   been   originally 
made    positively    and   without   reference   to    any    con- 
tingency.^    But  until  it  has  thus  become  absolute,  no 
person  can  be  entitled  to  call  for  its  performance,  or  to 
sue   for   its    non-performance.^      Where,  therefore,    the 
contract  is  in  its  origin    conditional,  it    may  afford  a 
ground   of   defence   that   the   condition   has  not   been 
performed. 

§  983.  A  case  before  Lord  Romilly  M.R.  may  be  instances, 
cited  as  an  illustration  of  this  obvious  principle.  The 
defendant  agreed  to  take  a  lease  of  a  public-house  from 
the  plaintiflP,  provided  the  retail  licence  were  obtained, 
and  the  plaintiff  agreed  to  use  his  utmost  efforts  to 
obtain  this  licence.  The  defendant  entered  into 
possession  to  qualify  himself  as  a  publican  for  the 
licence  and  obtained  a  licence  from  the  justices,  but 
under  compulsion  of  the  justices  and  threat  of  refusal, 
he  gave  to  the  justices  a  verbal  promise  that  no  excis- 
able liquor  should  be  sold  for  consumption  on  the 
premises.       It   was  held   that   the   condition    was   not 

^  Per    Lord     EomiUy     M.E.    in  1  Giff.  216;  3  De  G.  &  J.  334.    Cf. 

Begent's  Canal  Co.  v.  Ware,  23  Beav.  Aiiof  v.  Blair,  8  W.  E.  672 ;  Douglas 

586.  V.  Sidmouth  Bailway  and  Sarbo 

2  Scott  V.  Corporation  of  Liverpool,  Co.,  14  W.  E.  361. 

F.  2    I 
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performed  and  si3ecific  performance  was  refused.^  Again, 
in  the  case  of  a  covenant  to  renew  a  lease  it  was  held 
that  the  performance  of  the  covenants  to  repair  was  a 
condition  precedent,  and  the  breach  of  them  consti- 
tuted a  defence.^  But  where  A.  had  agreed  to  purchase 
from  B.  the  lease  of  a  public-house  on  condition  that 
a  mortgagee  of  the  lease  would  consent  to  accept  A.  as 
mortgagor  in  place  of  B.,  and  the  mortgagee  at  first 
refused,  but  afterwards  before  the  date  fixed  for  com- 
pletion gave  his  consent,  it  was  held  that  the  condition 
had  been  duly  fulfilled,  and  that  A.  was  not  justified 
in  treating  the  contract  as  at  an  end,  on  the  ground 
of  the  mortgagee's  original  refusal.  In  such  a  case, 
the  condition  is  one  which  may,  generally,  be  fulfilled 
at  any  time  before  completion.^ 
Condition  §  984.  A  Contract  may  be  conditional  either  by 
implied,  express  words  of  condition,  or  because  the  Court,  upon 
a  consideration  of  its  terms,  gathers  that  to  have  been 
the  intention  of  the  contracting  parties.  This  is  of 
course  a  question  to  be  decided  on  the  terms  of  each 
contract.  It  will,  therefore,  be  sufficient  briefly  to 
allude  to  two  or  three  cases  of  practical  moment. 

§  985.  In  a  recent  case  there  was  a  contract  to  grant 
a  lease  to  a  nominee  of  the  plaintiff,  or  to  a  company 
which  he  intended  to  form  ;  he  had  not  formed  the 
company  :  it  was  held  that  his  naming  a  nominee  and 
the  acceptance  of  the  lease  by  the  nominee  constituted 

^  Modlen  M.  Snowball,   29  Beav.  £arto?i,  [1909]  1  Ch.  284, 290,  where 

641,  affirmed  31  L.  J.  Ch.  44;  10  a  tenancy  agreement  gave  the  plain- 

W.   R.   24.     Distinguish    Tadcaster  tiflf  an  option  to  purchase  the  de~ 

Tower  Brewery  Co.  v.  Wilson,  [1897]  fendant's  interest  in  a  house,  provided 

1  Ch.   705,   where  the  nature   and  the  plaintiff  should  in  the  meantime 

•     extent   of   the  vendor's   obligations  "  have  duly  paid  the  said  rent  hereby 

under  a  contract  for  sale  of  a  licensed  reserved,"    and    it    was    held    that 

public-house  were   discussed.     See,  "  duly  "  did  not  mean  "punctually," 

too,  Be  Ward  and  Jordan's  Contract,  and  that  all  conditions  precedent  to 

[1902]  1  I.  E.  73.  the  exercise  of  the  option  had  been 

2  Bastin  v.  Bidwell,  18   Ch.   D.  performed. 

238 ;  Oreville  v.  Plirker,  J.  C,  [1910]  '  Smith  v.  Butler,  [1900]  1  Q.  B. 

A.  C.  335.    Distinguish  Starhey  v.  694,  699. 
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a  condition  precedent  for  default  of  which  he  could  not 
obtain  judgment.^ 

§  986.  In  the  case  of  contracts  by  railway  companies,  Railway 

,1  ..  T  ,•  -If,!  contracts. 

the  question  has  sometimes  arisen  how  lar  they  are 
conditional  on  the  foi-mation  of  the  railway.  In  one 
case,  where  a  company  before  incorporation  contracted 
with  a  landowner,  the  contract  provided  for  a  iDridge 
over  the  railway,  a  certain  deviation  of  the  line,  and 
other  works  entirely  dependent  on  its  formation,  and 
also  for  the  payment  of  4,500Z.  as  purchase-money 
for  certain  lands  to  be  taken  by  the  company,  and  for 
consequential  damage  to  the  landowner's  estate.  The 
contract  was  expressly  conditional  on  the  Act  passing. 
It  passed,  but  the  railway  was  abandoned,  and  the 
time  for  taking  the  lands  had  expired.  Nine-tenths 
of  the  contract,  as  Knight  Bruce  L.J.  remarked,  had 
become  impracticable  by  reason  of  the  abandonment 
of  the  railway :  and  the  Lords  Justices,  though  not 
deciding  the  point,  evidently  inclined  to  the  opinion 
that  the  contract  was  conditional,  not  only  on  the  pass- 
ing of  the  Act,  but  on  the  making  of  the  railway.^  And 
in  the  subsequent  case  of  Lord  James  Stuart  v.  London 
and  North-Western  Railway  Co.,^  Lord  Cranworth  L.J. 
expressed  a  similar  opinion.  These  cases  have  been 
doubted,*  but  rather  on  the  point  of  jurisdiction  than 
of  the  construction  of  the  contracts ;  and  they  have 
certainly  received  great  support  from  the  case  of  Gage 
v.  Newmarket  Railway  Co.^  There  the  company  had 
covenanted  with  the  plaintiff  that,  in  the  event  of  a 
Bill  for  extending  their  powers  being  passed  in  the 
then  present  session,  the  company  should,  before  they 

1  Williams  y.  JBrisco,  22  Ch.  D.  Beav.  513.     See  also  5  H.  L.  C.  351. 
4il.  ■*  Hawkes  v.  Eastern  Counties  Rail- 

2  Webb  V.    Direct    London    and  way  Co.,  1  De  Gr.   M.   &  Gr.   737 ; 
Portsmouth  Railway  Co.,  1  De  G.  M.  S.  0.  5  H.  L.  0.  331. 

&  G.  521,  reversing  S.  0.  9  Ha.  129.  5  ig  q.   b_  457^     ggg  also  Edin- 

^  1  De  G.  M.  &  G.  721.    This  case      burgh,  Perth,  and  Dundee  Railway 
in  the  Court  below  is  reported,  15      Co.  v.  Philip,  2  Macq.  514. 
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should  enter  on  any  part  of  the  plaintiff's  land,  pay 
him  4,900^.  purchase-money  for  any  portion  of  his  land 
not  exceeding  forty- three  acres,  which  the  company 
might  require  and  take,  and  7,100/.  as  landlord's  com- 
pensation for  damages  arising  by  the  severance  thereof. 
It  was  held  that  the  covenant  was  not  for  the  payment 
of  an  absolute  sum  as  a  consideration  for  the  plaintiff's 
withdrawing  his  opposition,  but  a  payment  as  purchase- 
money  and  compensation  for  severance,  which  could 
not  be  due  when  no  land  was  required  or  taken,  and 
no  severance  effected  for  which  compensation  could 
arise.  In  the  case  of  The  Scottish  North-Eastern  Rail- 
way Co.  V.  Stewart  ^  the  House  of  Lords  arrived  at  a 
similar  conclusion  upon  the  contract  there  in  question. 
Waiver.  §  987.  The  performance  of  conditions  precedent  may 
of  course  be  waived  by  the  persons  entitled  to  their 
performance ;  ^  but  any  waiver  to  be  binding  must  be 
made  intentionally  and  with  a  knowledge  of  the  circum- 
stances of  the  case.* 

It  may  here  be  noticed  that  in  Hau)hsley  v.  Outrani  * 
it  was  held  by  the  Court  of  Appeal  that  the  plaintiff 
(purchaser)  might  waive  certain  provisions  of  the  con- 
tract which  clearly  were  intended  solely  for  his  benefit, 
and  thereupon  might  have  specific  performance  of  the 
rest  of  the  contract.  But  in  a  subsequent  case,^  where 
the  plaintiff  (vendor)  and  the  defendant  (purchaser) 
had  signed  a  memorandum  of  agreement  for  the  sale 
and  purchase  of  a  leasehold  property  subject  to  the 
preparation  by  the  vendor's  solicitor  and  completion 
of  a  formal  contract,  it  was  held  by  Kekewich  J.  that 
the  stipulation  as  to  a  formal  contract  was  not  neces- 
sarily for  the  benefit  of  the  vendor  alone,  and  accordingly 
could  not  be  waived  by  him. 

1  3Macq.  382.  204;  3  ib.  24). 

2  Beatson  v.  Nicholson,  6  Jur.  620.  *  [1892]  3   Oh.  359,  at  pp.  376, 

3  Earl  ofDarnley  v.  London,  Chat-      378.     Of.  supra,  §  850. 

ham,  and  Dover  Railway  Co.,  L.  E.  5  Ligyij,  y.  Nowell,  [1895]   2  Ch. 

2  H.  L.  43  (S.  C.  1  De  G.  J.  &  S.      744. 
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CHAPTER  XXIII. 

INCAPACITY  OP  THE  DEFENDANT  TO  PERFORJI  HIS  PART 
OP  THE  CONTRACT. 

§  988.  There  are  certain  cases  iu  which  the  contract  Contract 
is  construed  to  be  conditional  on  individual  capacity,  or  tiouai  on 
on  the  continued  existence  of  some  state  of  facts  or  &^o^^'^' •* ' 
thing.  "  Contracts  for  personal  service,  for  matters 
dependent  on  personal  capacity,  as  to  write  a  book  or 
paint  a  picture,  are  conditional  on  the  continuance  of 
the  ability,  mental  or  corporeal,  to  perform  them."  ^  So 
again,  where  from  the  nature  of  the  contract  it  appears 
that  the  parties  contracted  upon  the  footing  of  the 
existence  at  the  time  of  performance  of  some  particular 
specified  thing,  and  there  is  no  express  or  implied  war- 
ranty that  the  thing  shall  exist,  a  condition  is  implied 
that  the  party  to  do  the  act  shall  be  excused,  in  case 
before  breach  performance  becomes  impossible  by  the 
perishing  of  the  specified  thing  without  the  default  of 
the  party.  This  principle  has  been  applied  to  a  con- 
tract to  let  a  music  hall,  which  was  destroyed  by  fire 
before  the  day  arrived ;  ^  and  to  a  contract  to  sell  200 
tons  of  potatoes  grown  on  particular  land.* 

S  989.  All  these  contracts,  being  conditional  and  not  Suoh  con- 
positive,  are  not  within  the  rule  that,  where  there  is  a  cannot  bs 
positive  contract  to  do  a  thing  not  illegal,  the  contractor 
must  perform  it  or  pay  damages  for  not  doing  it,  though 

1  Per  Bramwell    B.    in    Hall  r.  2  TaylorY.  Caldwell, 3'B.&S.826. 

Wright,   El.    B.    &   E.   at  p.   778;  3  Eowell  y.  Coupland,!  Q-KJ). 

Poussard  v.  Spiers,  1  Q.  B.  D.  410,  258.    See  also  Appleby   v.   Myers, 

414.  L.  E.  2  C.  P.  651. 
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it  has  become  impossible.  On  such  contracts  no  action 
can  be  maintained,  whether  for  damages  or  for  specific 
performance. 
Where  in-  §  990.  But  in  contracts  positive  and  not  conditional, 
of  defen-  the  incapacity  of  the  defendant  to  perform  his  part  of 
defence.  ^^^  Contract,  whilst  it  furnishes  no  answer  to  an  action 
for  damages,^  affords  a  ground  of  defence  against  specific 
performance.^  This  contention  does  not,  like  that  in 
the  case  of  conditional  contracts,  rest  upon  the  nature 
or  terms  of  the  contracts,  nor,  like  that  grounded  on 
the  capacity  of  the  plaintiff  to  perform  his  part,  rest 
upon  any  principle  of  justice  that  operates  in  favour  of 
the  defendant,  but  is  based  upon  the  necessity  of  the 
case  arising  out  of  the  nature  of  the  relief  sought. 
Instances.  §  991.  Where  a  bill  was  filed  against  the  provisional 
committee  of  a  projected  railway  company  for  the  specific 
performance  of  a  contract  to  deliver  to  the  plaintiff  a 
certain  number  of  scrip  certificates  ;  there  being  no 
allegation  that  the  defendants  had  any  scrip  which  they 
could  deliver,  but  a  statement  from  which  the  contrary 
might  rather  be  inferred,  a  demurrer  was  allowed  on 
the  ground  that  the  bill  did  not  show  any  capacity  in 
the  defendants  to  perform  the  contract.*  So  where  a 
defendant  showed  that  he  had  sold  the  property  in 
question  for  a  valuable  consideration  to  a  third  party, 
no  performance  could  be  enforced :  *  and  so  again, 
assuming  that  a  covenant  to  produce  deeds  can  be 
obtained  by  way  of  specific  performance  of  a  covenant 
for  further  assurance,  it  seems  that  the  Court  will  not 
attempt  so  to  carry  it  into  effect  where  the  deeds  are 
not  in  the  proposed  covenantor's  power. ^  So  again  a 
contract  by  directors  to  accept  shares  in  payment  of 

1  Hall  V.  Wright,  El.  B.  &  B.  746 ;      27 ;  Ferguson  v.  Wilson,  L.  E.  2  Ch. 
Brown  v.  Boyal  Insurance  Co.,  1  El.      77. 

&  El.  853.  «  Benton  v.  Stewart,  1  Cox,  258 ; 

2  Per  Lord  Hardwicke  in  Green  v.      17  Ves.  276,  n. 

Smith,  1  Atk.  573.  "  Eallett  v.    Middleton,   1   Euss. 

3  Columbine  v.   Chichester,  2  Ph.      243. 
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calls  being  legally  impossible  of  performance  cannot  be 
enforced.^  And  where  a  charitable  corporation,  which 
had  no  power  of  selling  except  under  the  Lands  Clauses 
Act,  contracted  to  sell  land  without  having  the  price 
settled  in  the  manner  prescribed  by  the  Act,  the  Court 
refused  to  decree  specific  performance.^ 

§  992.  Again,  lunacy  supervening  after  the  contract  Lunacy. 
and  before  performance  may  prevent  the  lunatic  from 
doing  a  personal  act  in  performance  of  a  contract,  as 
e.g.,  entering  into  a  covenant  for  qiiiet  enjoyment:^ 
though  under  the  Lunacy  Act,  1890,  the  Court  may 
vest  in  the  plaintiff  the  property  contracted  to  be  sold 
by  the  lunatic* 

§  993.   Tt   is   immaterial   for   this   purpose   that  the  ?®^™" 
defendant  is  the  author  of  his  own  incapacity.     "Put  author  of 

J)        •  T    FT- •     T        1         vT  /-I    ^  p  1       tisownin- 

the  extreme  case,    said  Kmdersley  V.C.,       oi  a  vendor  capacity. 
burning  a  title-deed  :  the  Court  could  not  make  a  decree 
that  he  should  deliver  it  up,  and  be  imprisoned  if  he 
does  not." 

§  994.  It  is  not  necessary  to  the  specific  performance  Capacity 
of  a  contract,  that  it  should  be  one  which  the  parties  at  be  judged 
the  time  of  entering  into  it  had  the  power  of  carrying 
into  effect,  nor  one  with  regard  to  which  it  depends  on 
themselves  alone  whether  they  would  ever  be  able  to 
perform  it.  For  where  a  party  enters  into  a  contract 
without  at  the  time  having  the  power  of  performing  it, 
and  afterwards  acquires  that  power,  he  is  bound  to 
perform  the  contract  he  entered  into.*  Therefore  a 
defendant  cannot  object  at  an  early  stage  of  an  action 
for  specific  performance  that  he  has  not  the  interest  he 

1  Ellis  V.  Cohnan,  25  Beav.  662.      460. 

See  also  Seawell  v.  Webster,  29  L.  J.  «  Be  Pagani,   [1892]    1    Ch.   at 

Ch.  71.  p.  238. 

2  Wycomle  Railway  Co.  v.  Don-  *  In  Seawell  v.   Webster,  29  L.  J. 
nington  Hospital,  L.  E.  ]   Ob.  268.  Ch.  at  p.  73. 

See,  too,  Bridgend  Oas  and  Water  Co.  "  Eolroyd  v,  Marshall,  10  H.  L.  G. 
V.  Dwnraven,  31  Ch.  D.  219.  191,  211 ;  Carne  v.  Mitchell,  15  L.  J. 

3  Cowper  V.  Earner,  57  L.  J.  Ch.      Ch.  287. 
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has  contracted  to  sell,  as  he  cannot  be  permitted  to  say 
that  he  did  not  mean  to  acquire  that  interest.^     And 
so  where  a  defendant  had  contracted  to  give  a  certain 
indemnity  to  be  secured  on  real  estate,  and  alleged  that 
he  had  not  real  estate  of  sufficient  value,  and  contended 
that  the  plaintiff  ought  to  accept  a  personal  indemnity, 
it  was  held  that  he  was  bound  to  purchase  real  estate  of 
sufficient  value.  ^ 
iiiustra-        §  995.  The   same   principle  is  exemplified  in  a  case 
thTprln-  which  was   decided   in   the    34th   year  of  Charles  II. 
°^^^®"        During  the  civil  wars,  the  then  Duke  of  Newcastle  had 
gone  abroad,  and  whilst  he  was  thus  absent,  the  defen- 
dant, who  was  his  heir    apparent,    without  authority 
from  the  then  Duke,  sold  and  conveyed  to  the  plaintiff 
certain  estates  of  the  Duke,  and  received  the  purchase- 
money,  and  applied  it  for  the  benefit  of  the  family. 
The  defendant   having  subsequently    succeeded  to  the 
dukedom  and  the  estates  in  question  as  heir,  he  was,  by 
Lord  Nottingham,  held  bound  to  make  good  his  sale, 
and  was  decreed  to  do  so  accordingly.^     At  the  time 
of  the  contract,  specific  performance  would  have  been 
impossible  on  the  part  of  the  defendant,  but  it  had  sub- 
sequently  become   possible  by  the  devolution   of  the 
estate  contracted  to  be  sold. 
Appii-  §  996.  On  the  same  principle,  the  Court  will  not  in 

to  par-      all  cases  consider  as  void,  contracts,  whether  by  private 
iequfred.  P^rsons  or  companies,  which  require  the  interposition  of 
the  legislature  before  they  can  be  carried  into  effect,  and 
accordingly  will  in  the  meanwhile  protect  the  property 
in  issue/ 

1  Per  Lord  EHon  in  Browne  v.  St.  Leonards  in  Hawkes  v.  Eastern 
Wa/rner,  14  Ves.  412.  Counties  Bailway  Co.,  1  De  G.  M.  & 

2  Walker  v.  Barnes,  3  Mad.  247.         ^-  '^^^  5  Devenish  v.  Brown,  26  L.  J. 

3  aaytonj  DuJce  of  Newcastle,  2  fJllek^ctlTl,  3^°&  J.'tll 
Gas.  in  On.  112.  .      ,  .... 

As  to   contracts  requiring  proposed 

«  Great  Western  Bailway  Co.  v.  legislation  to  render  them  legal,  see 
Birmingham  and  Oxford  Junction  Mayor  of  Norwich  v.  Norfolk  Bail- 
Bailway  Co.,  2  Ph.  597  ;  per  Lord      way  Co.,  4  El.  &  Bl.  397. 
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§  997.  With  regard  to  real  estate,  the  statute  32  Estate 
Hen.  VIII.  c.  9  prevents  the  sale  of  a  pretended  right  yendort. 
to  land  by  a  person  out  of  possession  ;  but  if  a  person, 
instead  of  selling  a  pretended  right,  contracts  on  a 
certain  future  day  to  convey  an  estate,  and  he  is  on 
the  day  possessed  of  it,  the  contract  appears  not  to  be 
within  the  operation  of  the  statute,  and  to  be  binding 
on  both  parties.^ 

§  998.  And    so    also    with    regard    to    goods,    the  Goods 
legality  of  contracts  for  the  sale  of  such  property  not  session  of 
at  the  time  in  the  possession  of  the  vendor  is  now  well^'''^  ™' 
established  ;^  so  that,  notwithstanding  an  opposite  deci- 
sion of  Lord  Macclesfield,^  such  a  conti'act  would  now 
probably  be  enforced,  if  in  other  respects  it  fell  under 
the  jurisdiction  of  the  Court.* 

§  999.  As  the   consent  of  a  third  party  is,  or  may  consent 
be,  a  thing  impossible  to  procure,  a  defendant  who  has  parties. 
entered  into  a  contract  to  the   performance  of   which 
such  consent  is  necessary,  will  not,  in  case  such  consent 
cannot  be  procured,  be  decreed  to  obtain  it,  and  thus 
perform  an  impossibility.® 

§  1000.  "Where  the  husband,  or  husband  and  wife,  saie  of 
had  entered  into   a  contract   to  sell  the  estate  of  the  ^^te. 
wife,   the  Court  of  Chancery  used  formerly  to  decree 
the  husband  to  procure  his  wife's  consent,  and  in  default 
committed  him   to  gaol  until    she   yielded.®     But   the 
absurdity   of  such   a   course   is   obvious  ;   because   the 

1  Be  Medina  v.  Norman,  9  M.  &  Weatherall  v.  Qeering,  12  Ves.  at 
W.  820 ;  and  see  further  as  to  this  p.  511 ;  Marsh  v.  Milligan,  3  Jur. 
statute,  su;pra,  §  233.  N.  S.  979  (Wood  V.C.) ;  Beeston  v. 

2  Hihllethwaite  Y.M'Morine,  5  M.  Siutehj,  6  W.  E.  206;  27  L.  J.  Ch. 
&  W.  462.  156;  Meara  v.  Meara,  8  Ir.  Ch.  E. 

3  Guddee  v.  Butter,  5  Yin.  Abr.  ^'^'  ^^^  WiUmott  v.  Barher,  15 
538  pi  21  ^^'  ^-   ^6.      Distinguish   Leitch  v. 

^'Holroyd  v. Marshall,  10  H.  L.  C.      ^TT"'  ^'  f  ^  ^l  ^^^ 


191 ;  and  see  §  82,  sujpra. 


0  Barrington  v.  Horn,  5  Vin.  Abr. 

547,  pi.  85 ;  S.  C.  2  Eq.  Cas.  Abr. 

5  Howell  V.  George,  1  Mad.  1 ;  Grey      17,  pi.  7 ;  ffall  v.  Hardy,  3  P.  Wms. 

V.  Hesketh,  Ambl.  268  ;  S.  C.  3  Burn's      187 ;  Baniel  v.  Adams,  Ambl.  495 ; 

Eccl.  Law  (9th  ed.),  624.    See  also      Morris  v.  Stephenson,  7  Ves.  474. 
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Court  of  Chancery  was  thus  putting  all  the  compulsion 
it  could  upon  the  wife  to  induce  her  to  do  an  act,  of 
which  the  essence  is  that  it  is  done  without  compulsion  ; 
the  Court  of  Chancery  was  distressing  her  to  give  her 
consent,  whilst  the  Court  of  Common  Pleas  was 
examining  her  to  see  that  she  was  acting  from  free 
will  alone ;  and  it  accordingly  became  established  that 
the  Court  would  not  interfere  specifically  to  perform 
contracts  where  a  wife's  consent  was  requisite,  and 
she  refused  to  give  it.^  In  a  case  decided  in  the  year 
1869,''  where  a  husband,  who  had  only  an  estate  ]oe,r 
autre  vie  in  property  with  the  possibility  of  a  tenancy 
by  the  curtesy,  the  remainder  iu  fee  on  the  determina- 
tion of  the  particular  life  being  vested  in  his  wife, 
entered  into  a  contract  to  sell  the  fee  simple  (of  which 
he  was  at  the  time  of  the  contract  believed  by  the 
purchaser  to  be  the  owner),  the  Court  held  the  husband 
bound  to  convey  all  the  interest  that  he  had,  and  to 
make  compensation  to  the  purchaser  for  the  wife's 
interest,  which  she  was  not  bound  to  convey.  But  in 
an  almost  contemporaneous  case,^  where  husband  and 
wife  agreed  to  sell  the  fee  simple  of  an  estate  which 
on  the  face  of  the  contract  was  clearly  the  wife's 
estate,  and  she  afterwards  refused  to  convey,  the 
purchaser's  bill  for  specific  performance  by  the  husband 
at  an  abated  price  was  dismissed  by  the  Court  of 
Appeal  in  Chancery. 
Execution  §  1001.  It  must  not,  howcver,  be  understood  that 
cypris.  ^jjg  incapacity  of  the  defendant  to  perform  a  contract 
literally  and  exactly  in  all  its  parts  will  enable  him  to 
refuse  to  perform  it  in  substance.  The  plaintiff  has 
in  many  cases  the  right  to  call  on  the  defendant  to 

1  Bryan  v.  Wooley,  1  Bro.  P.  0.  425 ;    per  Lord    Mansfield    C.J.   in 

184 ;  Emery  v.    Wase,  8  Ves.  505 ;  Davis  v.  Jones,  1  N.  R.  269. 

Frederick  v.  Coxwell,  3  Y.  &  J.  514 ;  ^  Barnes  v.    Wood,  L.  R.   8   Eq. 

Eowell  V.  George,  1  Mad,  1 ;  Buck  424.     See  infra,  §§  1263—1267. 

V.  Whelley,  in  D.  P.  1  Mad.  7,  n. ;  ^  Qg^^^ig  y_  Wilhinson,  L.  R.  5  Ch, 

Martin  v.  Mitchell,  2  J.  &  W.  413,  534. 
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perform  the  contract  as  best  he  can,  though  the 
defendant's  incapacity  to  perform  it  fully  might  be  a 
bar  to  him,  if  he  filled  the  position  of  plaintiff.  All 
the  cases  in  which  the  plaintiff  enforces  a  contract  so 
far  as  the  defendant  can  perform  it  and  obtains 
compensation  from  him  for  the  part  unperformed  are 
instances  of  this.^  Some  other  cases  of  the  same  sort 
may  be  mentioned. 

§  1002.  If  two  tenants  in  tail  in  common  were  to  Death  of 
contract  to  sell  an  estate  and  one  of  them  died  before  tractor, 
completion,  the  issue  in    tail  of  the  one  dying  would  ^^y^^^*  ™ 
not  be  bound  by  the  contract ;  but  it    seems  that  the 
purchaser   might,  if   he  chose,  sue  the   survivor  for   a 
conveyance  of  his  moiety  on  payment  of  a  half  of  the 
purchase-money.^ 

§  1003.  So  in  Carey  v.  Stafford,^  in  the  Exchequer  carey  v. 
in    1725,  where  a   man   executed   a  deed   affecting  to  ^^"'ff'^'^- 
convey  lands  therein  described  of  the  yearly  value  of 
22l.   to  his    servant,   and   no    such    lands    existed,  the 
Court  compelled  him  to  convey  lands  of  equal  value. 

§  1004.  And    so    if  a    copyholder    were  to    contract  Lease  by 
to  grant   a  lease  for   a  longer  term  than  the  custom  holder. 
allowed,  he  would,  it  seems,  be  compelled  to  effectuate 
his    contract     in    substance,    by    from    time    to    time 
executing  leases   for    such  terms    as    he    could,  till    he 
had  made  up  the  term  contracted  for.* 

§  1005.  Errinqtons    case,^  though  not   on  a  specific  ■E?»'™ig'- 

(.  .  -,  .,/  .  p      ,  .  •       ■    1       ton's  case. 

performance,  is  another  illustration  of  this  principle. 
He  had  contracted  for  9,000^.  to  build  a  bridge  over 
the  Tyne,  and  to  maintain  it  for  seven  years,  and 
had  entered  into  a  bond  in  that  sum  conditioned  for 
performance  of  the  contract :  the  bridge  was  built, 
but    thrown   down  by   a    flood ;    and   it   was    found 

1  See   Part   V.   chap.   ii.   §    1257  *  Paxton  v.  Newton,  2  Sm.  &  Gif. 

et  seq.  437. 

-  Fer  Lord  Hardwicke    in   Att.-  *  Per  Lord  Redesdale  in  Davis  v. 

Gen.  V.  Bay,  1  Ves.  Sen.  at  p.  224.  Eone,  2  Soh.  &  Lef.  351 ;  Errington 

3  3  Sw.  427,  u.  V.  Aynesly,  2  Bro.  0.  0.  341. 
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that  no  bridge   on  that  site  could  stand.     Thereupon 
he  filed  his  bill  for  relief  from  the  bond;    and  upon 
his  building  a  bridge  upon  a  neighbouring  site  where 
it  could  stand,  and  submitting  to  an  issue  of  quantum 
damnificatus   by  the   change   of  site,   he  was  relieved 
from  the  penalty  of  the  bond. 
Contract        §  1006.  Where   a    contract   is   in   its    original    form 
so°as\o^be  obnoxious  to  difficulties  on  the  score  of  illegality,  but 
legal.       gg^j^   nevertheless  be   lawfully  performed  in  substance, 
the  Court  will  so  model  it  as  to  effectuate  this  purpose. 
Thus  it  having  been  made  by  statute  illegal  to  contract 
for  the  tenant  to  pay  the  tithe  rent-charge,  a  contract 
for  a  lease,  stipulating  that  the  tenant  should  pay  a 
certain  sum  for  rent  and  also  the  rent-charge,  may  be 
carried  into  eff'ect  by  the  Court  by  means  of  a  lease 
reserving  as  rent  the  two  sums  in  the  contract  treated 
respectively  as  rent  and  rent-charge.^ 
Modelling      §  1007.  But    such    modelling    can     only    apply   to 
toformai  matters  of  form.     So  where  an  incumbent  was  under 
matters.    ^  statute  able  to  grant   a  lease  with  a   rent   payable 
quarterly,  and   he    contracted   to   grant    a   lease   with 
rent  payable  half-yearly,  the  Court  declined  to  compel 
the  lessee  to  take  a  lease  with  a  reservation   of   rent 
payable    quarterly :  the   mode   of  reservation    of    rent 
was  held  to  be  an  essential  part  of  the  contract.^ 
Contract        §  1008.  The  Court  will  probably  be  anxious  to  execute 
Fnvaii-      ^  contract  cy  pres,  where  by  subsequent   legislation  a 
fe^*i^?a^'^    contract  originally  valid  may  have  become   invalid  in 
tion-        part.     Thus  where  a  Dean   and  Chapter,  prior  to   the 
disabling  statute  of  13  Eliz.,  covenanted  for  the  renewal 
of  a  lease  for  ninety-nine  years,  and  the  plaintiff  brought 
his  bill  asking  for  a  renewal  for  such  term  as  the  cor- 
poration could  grant  under  the  statute,  it  was  ultimately 
decided  by  the  House  of  Lords,  in  accordance  with  the 
opinion  of  Jekyll  M.R.,  but  overruling  the  judgments 

1  Carolan  v.  Brabazon,  3  Jon.  &  ^  Jenkins  v.   Oreen   (No.   2),   27 

L.  200.  Beav.  440. 
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of  Lord  King,  Lord  Raymond  C.J.,  and  Price  J.,  that 
the  plaintiff  was  entitled  to  this  cy  pres  relief/ 

§  1009.  It  seems  that  in  some  cases  in  which  the  con-  Contract 
tract  would  be  incapable  of  being  specifically  enforced  so  as  to  he 
in  its  very  terms  for  other  reasons  than  illegality,  it^"^^^*^^^- 
may  be  executed  by  the  Court  cy  pres,  if  such  a  plan 
be  feasible.  In  one  case  there  was  a  contract  entered 
into  by  the  defendants  within  two  years  to  procure  the 
heir-at-law  of  A.  B.  to  convey  certain  estates  to  the 
plaintiff',  or  within  the  same  period  to  petition  the 
House  of  Lords  for,  and  to  use  their  utmost  endeavours 
to  procure,  an  Act  of  Parliament  for  substituting  a 
trustee  in  place  of  the  heir,  in  case  such  heir  could  not 
be  found,  or  there  was  no  heir  ;  on  a  bill  filed  for  the 
performance  of  this  contract,  the  Court  decreed  the 
defendants  to  allow  their  names  to  be  used  in  an  appli- 
cation to  Parliament  for  the  Act.^  A  contract  by  a 
person  to  use  his  utmost  endeavours  seems  to  be  one 
which  the  Court  could  not  specifically  execute. 

§  1010.  In  some  railway  cases,  the  Court  has  shown  Railway 
a  great  inclination  to  regard  what  it  considers  as  the 
substance  of  the  contract.  In  one  case,  company  A. 
contracted  with  the  plaintiff  for  the  purchase  of  the 
lands  required  for  their  proposed  line,  and  for  the  with- 
drawal of  his  opposition  in  consideration  of  20,000^.  to 
be  paid  to  him,  in  case  their  Bill  should  pass  into  law  : 
there  was  a  rival  company  B.,  which  would  require 
different  lands  of  the  plaintiff :  by  an  agreement,  made 
between  the  two  companies  during  the  proceedings 
before  the  Committee  of  the  Commons,  it  was  agreed 
that  a  reference  should  be  made  as  to  which  of  the  two 
lines  should  be  carried  into  effect,  and  that  the  successful 
company  should  take  to  all  the  engagements  of  the 
other.     The   line   of  company   B.    was   approved,    and 

1  BeUesworth  v.  Dean  and  Chapter      §  60. 
of  St.  Paul's,   Sel.  C.    in    Ch.   66  ^  Frederick  v.  Coxwell,  3  Y.  &  J. 

(Nov.  1726);  3  Bro.  P.  C.  389 ;  supra,      514. 
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company  A.'s  Bill  was  accordingly  withdrawn  ;  company 
B.  refused  to  pay  the  plaintiff  the  20,000Z.,  alleging, 
amongst  other  things,  that  it  was  conditional  on  the 
Bill  of  company  A.  passing,  and  that  the  lands  required 
were  not  those  contracted  for ;  but  on  a  bill  filed  by 
the  plaintiff  against  them,  their  demurrer  was  over- 
ruled by  Shadwell  V.C.  and  Lord  Cottenham.^  In  a 
subsequent  case,  however,  the  same  Vice  Chancellor  con- 
sidered the  passing  of  a  Bill  of  an  amalgamated  com- 
pany sufficiently  distinct  from  the  passing  of  the  Bill 
of  one  of  the  companies  to  relieve  the  amalgamated 
company  from  a  contract  binding  in  case  of  the  Bill  of 
the  one  company  passing.^  The  decree  was  affirmed  by 
Lord  Cottenham,  but  on  a  different  ground.^ 
impossi-        S  1011.  Where  a  contract  is  in  the  alternative,  so  as 

bilityof  ^  1-1  e  ■  \ 

one  alter-  to  give  an  election  to  the  party  to  perform  it,  and  one 
of  the  alternatives  is  at  the  time  of  the  contract,  or 
subsequently  becomes,  impossible,  the  question  arises 
how  far  the  contracting  party  is  bound  to  the  perform- 
ance of  the  alternative  that  remains  possible.  The 
cases  seem  to  divide  themselves  into  (i.)  those  where 
one  alternative  is  impossible  at  the  time  of  the  con- 
tract, (ii.)  where  it  becomes  so  subsequently  to  the 
contract,  but  before  election,  by  the  act  of  God,  or 
(iii.)  by  the  act  of  the  other  party  to  the  contract,  or 
(iv.)  by  the  act  of  a  stranger,  and  (v.)  those  cases  where 
the  impossibility  arises  after  election.  These  different 
cases  must  be  briefly  considered, 
i.  One  §  1012.  (i.)  Where  at  the  time  of  the  contract  one 

tiveorigi-  alternative  is  impossible  or  void,  the  party  to   execute 
possible!    the  contract  is  bound  to  the  performance  of  the  other 

1  Stanley  v.  Chester  and  Birhen-  ^  3  My.  &  Cr.  784.  See  further, 
head  Railway  Co.,  9  Sim.  264 ;  S.  C.  ^^  t°  ^'^^  results  of  amalgamation, 
o  yr     g.  Qj.  773                                       -S'ctrf  of  Lindsey  v.  Oreat  Northern 

'  ' ,  ,  ,,      ,     ,  ,      Sailway  Go.,  10  Ha.  664 ;  King  v. 

2  Oreenhalgh  v.   Manchester  and        .  i  ^-      a  n     r,  X  t, 

"  Accumulative  Assurance  Co.,  3  C.  B. 

Birmingham  Railway   Co.,  9   Sim.      ^_  s_  ^51 .  Yearns  v.  Leaf,  1  H.  & 
416.  M.  681. 
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alternative/  So  where  the  condition  of  a  bond  was 
to  pay  a  certain  sum,  or  render  in  execution  a  person 
who  had  been  previously  discharged,  and  the  Court 
held  the  latter  alternative  illegal  and  void,  it  was 
decided  that  the  obligor  was  bound  to  perform  the 
other,  and  that  not  having  done  so,  the  bond  was  for- 
feited.^ And  where  an  award  directed  that  a  sum  of 
money  should  be  paid  or  be  secured  to  be  paid,  and 
did  not  define  the  security  to  be  given,  and  the  question 
was  whether  the  award  was  not  void  for  uncertainty : 
it  was  held  not  to  be  so,  on  the  ground  that  if  an 
award  direct  one  of  two  things  to  be  done  in  the 
alternative,  and  one  is  void  for  uncertainty  or  is  im- 
possible, it  is  yet  incumbent  on  the  party  to  perform 
the  other  of  them.^ 

§1013.  (ii.)  The    leading   authority  on   the   second  ii.  One 
class  of  cases  is  Laughter  s  case^   where  it  is  laid  down,  tiveren- 
"  that  where  a  condition  of  a  bond  consists  of  two  parts  possib™' 
in  the  disjunctive,  and  both  are  possible  at  the  time  of^y^^®^^°* 
the  bond  made,  and  afterwards  one  of  them  becomes 
impossible  by  the  act  of  God,  the  obligor  is  not  bound 
to  perform  the  other  part."     On  this  case  it  may  be 
remarked  in  the  first  place,  that  the  case  itself  did  not 
require  the  enunciation  of  the  principle,*  as  both  alter- 
natives in  the  bond  there  put   in  suit  were  rendered 
impossible  ;  ^  and  in  the  second  place,  it  is  to  be  observed, 
that  subsequent  decisions  show  that  the  principle  was 
stated  too  broadly,  and  that  even  at  Common  Law  the 
intention   of  the   parties   has   been  gathered  from  the 
particular  language  of  each  instrument.      In   the  case 
of  Studholmes  v.  Mandell,''  the  Court  said  that  the  rule 

1  Com.  Dig.  Condit.  K.  2 ;   Wigley  case,  Moore,   357 ;    s.    n.    Eaton  v. 
V.  Blackwal,  Cro.  Eliz.  780.  Laughter,   Cro.    Eliz.    398 ;    acoord- 

2  Da   Costa  v.  Davis,  1  B.  &  P.  i°Sly  Warner  v.  White,  T.  Jon.  95. 
242  °  Barliworth  v.  Young,  4  Drew.  1, 

24. 

3  Simmonds  v.  Swaine,  1  Taunt.  n  q„„  *t,„  ■    n      -en-     ono 

'  "  bee  the  case  m  Cro.  Eliz.  398. 

549-  7  1  Lord  Raym.  279;    Anon.,    1 

^  5  Rep.  21b;  S.  C.  s.  n.  Eaton's      Salk.  170. 
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and  reason  of  Laughter's  case  ought  not  to  be  taken  so 
largely  as  Coke  has  reported  it,  but  according  to  the 
nature  of  the  case ;  and  Treby  C.J.  quoted  a  case  in 
which  a  bond  was  conditioned  either  to  make  a  lease 
for  the  life  of  the  obligee  before  such  a  day  or  to  pay 
100/.,  and  the  obligee  having  died  before  the  day,  it 
was  held  in  the  Common  Pleas  that  the  obligor  should 
pay  the  100/.  And  in  Drummond  v.  Duke  of  Bolton,^ 
in  an  action  on  a  bond  conditioned  to  pay  or  secure  to 
the  plaintiff  or  her  children  by  William  Ashe,  her  then 
intended  husband,  3,000Z.  within  six  months  after  the 
defendant  should  become  Duke  of  Bolton,  the  defendant 
pleaded  that  William  Ashe  died  without  having  any 
children  before  the  defendant  became  Duke  :  but  the 
plea  was  overruled,  on  the  ground  that  the  intention  of 
the  parties  must  be  regarded,  and  that  it  could  never 
have  been  their  intention  that  the  money  should  not  be 
paid  to  the  plaintiff  in  case  she  should  not  have  a  child 
by  William  Ashe  at  the  time  of  the  plaintiff  becoming 
Duke,  though  if  she  then  had  a  child,  the  defendant 
might  have  had  his  election  to  whom  to  pay  the 
money. 
Bark-  s  1014.  And  this  view  of  the  law  was  fully  supported 

worth  V.  .  ./         J.  J. 

Young,  in  a  case  before  Kindersley  V.C.,  on  a  promise  by  A., 
on  the  marriage  of  his  daughter  with  B.,  that  he  would 
at  his  death  leave  to  his  daughter  an  equal  portion  with 
his  other  children.  The  daughter  died  in  the  lifetime 
of  her  father,  leaving  children,  and  this  circumstance 
was  argued  to  be  a  discharge  from  the  contract  by  an 
act  of  God.  But  the  Vice  Chancellor  held  that  the 
contract  might  have  been  performed  in  either  of  two 
ways, — namely,  by  A.'s  making  a  provision  for  his 
daughter  by  will  or  by  his  dying  intestate :  and  that 
though  the  death  of  the  daughter  precluded  him  from 
performing  it   in   the  first   way,  he  was  not  thereby 

1  Say,  243.    See  also  per  Walmesley  J.  in  More  v.  Morecomb,  Cro.  Eliz. 
864. 
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exonerated  from  performing  it  in  the  second,  and  that 
the  bill,  by  which  the  husband  prayed  for  an  equal  share 
in  the  testator's  residuary  estate,  was  not  on  that  ground 
demurrable.^  His  Honour,  after  referring  to  some  of 
the  previous  cases,  expressed  his  opinion  that  it  is 
impossible  to  lay  down  any  universal  proposition  either 
way,  and  that  each  case  must  depend  upon  the  intention 
of  the  parties  :  but  that  where  this  intention  is  clear 
that  one  of  the  parties  shall  do  a  certain  thing,  but  he 
is  allowed  his  option  to  do  it  in  one  or  other  of  two 
modes,  and  one  of  these  modes  becomes  impossible  by 
the  act  of  God,  he  is  bound  to  perform  it  in  the  other 
mode  :  and  that,  in  the  case  before  the  Court,  it  was 
manifestly  the  intention  of  the  parties  that,  in  one  way 
or  other,  the  daughter  should  have  an  equal  share  of 
the  testator's  property  ;  and  that  if  the  father  was  pre- 
vented by  the  act  of  God  from  performing  his  obligation 
in  one  way,"  he  was  bound  to  perform  it  in  the  other 
way,  which  was  possible.^ 

§  1015.  In  Jones  v.  How  ^  a  father  on  the  marriage  Jones  v. 
of  his  daughter  covenanted  by  some  act  inter  vivos  or 
by  will  to  leave  his  daughter  a  certain  provision  :  no 
act  inter  vivos  was  done  by  the  covenantor,  nor  did  his 
will  contain  any  provision  for  her :  the  daughter  died 
in  the  lifetime  of  her  father :  the  Court  of  Common 
Pleas,  on  a  case  stated  for  its  opinion  by  direction  of 
Wigram  V.C,  held  that  the  covenantee  had  no  cause 
of  action,  on  the  ground,  it  appears,  of  the  provision 
by  will  having  failed  by  the  death  of  his  daughter,  and 
a  consequent  exemption  from  liability  to  perform  the 
other  alternative.  The  Vice  Chancellor,  though  ex- 
pressing   an  opinion    that  by  this  view  the   intention 

1  Barhworth  v.  Young,  4  Drew.  1.      causa    dari    non   potest,   altera    ni- 

2  P.  25.     The  rule  of  the  Civil      hilominus     dabitur."  —  Warnkonig, 

Law  seems  to  agree  with  this.    "Si      t    i.-^    t       -n        t.  •      i-i    ■■•       r, 
.     .„    ,       ,    .„    ,,.,_,         .,       Instit.  Jur.  Eom.  Pnv.  lib.  m.  c.  2, 
quis  illud  Tel  illud  stipulatus  sit, 

tot  obligationes  sunt  quot  corpora:  ' 

quare,   si  altera  res  ex  quacunqne         ^  7  jj^.  267 ;  S.  0.  9  C.  B.  1. 
F.  2    K 
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of  the  parties  was  disappointed,  as  the  provision  was 
intended  to  be  absolute,  and  the  mode  of  making  it 
onlj  intended  to  be  left  to  the  discretion  of  the  cove- 
nantor, yet  confirmed  the  certificate,  and  dismissed  the 
bill  with  costs. 
aiie?^'^  §  1016.  (iii.)  Where  one  of  the  alternatives  becomes 
native      impossible  by  the  act  or  default  of  the  party  for  whose 

prevented  ,„,  .  -^^ 

by  the  benefit  the  contract  is  to  be  executed,  the  other  alterna- 
party.  tivc  is  discharged  and  need  not  be  performed.^  There- 
fore in  debt  on  an  obligation  conditioned  for  the  delivery 
up  by  the  defendant  to  the  plaintiff"  of  three  obligations 
in  which  the  plaintifi"  was  bound  to  the  defendant,  or 
for  the  execution  to  the  plaintifi"  of  such  release  of  them 
as  should  be  devised  by  the  plaintiff"s  counsel  before 
Michaelmas,  a  plea  that  neither  the  plaintiff"  nor  his 
counsel  devised  any  release  before  Michaelmas  was  held 
good  by  a  majority  of  the  Judges  in  the  Queen's  Bench, 
on  the  ground  that,  where  the  obligee  disables  the 
obligor  to  perform  the  one  part,  the  law  discharges 
him  from  the  other.^  This  authority  was  followed  by 
another  case  in  the  same  Court,  in  which,  in  debt  on  a 
bond  by  the  defendant  conditioned  to  grant  an  annuity 
within  six  months  after  the  death  of  A.,  and  if  he 
refused,  on  request  then  to  pay  300^.,  a  plea  that  no 
grant  had  been  tendered  within  six  months  was  held 
good.' 
The  §  1017.  The  principle  of  these  cases  is  obvious :  the 

orSiese     contract  gives  the  party  to  perform   an   election,  and 
cases.       creates  an  obligation  to  perform  only  the  elected  thing  : 
but  the  other  party  has  destroyed  the  election,  and  so 
has  released  the  performing  party  from  his  obligation 
to  do  anything, 
iv.  One         §  1018.    (iv.)   Where   one   alternative    is    prevented 
native      by  the   act  of  a   stranger  rendering   his  performance 

1  Com.  Dig.  Condit.  K.  2.  3  jgasket  v.  Basket,  1  Mod.  265  ; 

2  Orenningham  v.  Ewer,  Cro.  Eliz.      2  Mod.  200. 
396,  539. 
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impossible,  the  other  alternative  must  be  performed,  prevented 
This  was  held  in  a  case  in  the  4th  of  Henry  VII.,  which  stanger. 
decided  that  if  one  be  obliged  to  enfeoff  me  of  certain 
lands,  or  to  marry  A.  S.  before  such  a  day,  and  a 
stranger  marry  A.  S.  before  the  day,  the  obligor  must 
make  a  feoffment  of  the  lands  :  but  otherwise  if  the 
obligee  married  A..  S.  before  the  day,  for  then  the  other 
alternative  is  discharged.^ 

§  1019.  (v.)  If,  after  the  party  to  perform  has  elected  v.  Elected 
to  perform  one  alternative,  that  alternative  becomes  im-  native 
possible,  the  effect  of  the  impossibility  is  precisely  the  i'mp°o™"° 
same  as  in  the  case  of  a  single  contract,  for  by  election  '^>''^®- 
the  contract  has  become  single.     The  performing  party 
therefore  is  ordinarily  liable  in  damages.^ 

^  Quoted  in  Qrenningham  v.  Ewer,  ^  Brown  v.  Royal  Insurance  Co., 

Cro.  Bliz.  397.  1  El.  &  El.  853. 


CANADIAN  NOTES. 

Defence,  Want  of  Poicer  to  Convey,  etc. 

In  Russell  v.  Romanes,  3  Out.  A.R.  635,  the  bill  was 
filed  to  enforce  specific  performance  of  an  agreement  to 
sell  certain  land,  made  by  one  E.  since  deceased.  The 
original  agreement  was  cancelled  and  on  the  22nd  of 
May,  1866,  another  agreement  for  sale  contained  in  a 
lease  of  the  land  from  R.  to  the  plaintiff  was  substituted 
therefor.  In  November,  1865,  Avhen  the  original  agree- 
ment was  entered  into,  E.,  who  held  tAvo  mortgages  on 
the  land  in  question,  thought  he  had  obtained  an  abso- 
lute title  thereto,  by  proceeding  in  a  foreclosure  suit  on 
these  mortgages.  It  afterwards,  however,  appeared,  that 
long  prior  to  the  first  of  the  mortgages,  held  by  R.  the 
mortgagor,  T.H.,  had  by  a  voluntary  deed  conveyed  fifty 
acres  of  the  land  to  his  son,  E.H.  Subsequently  to  the 
first  mortgage  to  E.  but  prior  to  the  second  mortgage 
E.  H.  mortgaged  the  fifty  acres  to  one  A.  E.  H.  was  not 
made  a  party  to  the  foreclosure  suit,  but  A.  was  served 
with  notice  of  the  proceedings  in  the  Master's  office  and, 
not  having  appeared,  he  and  the  mortgagor  were  declared 
foreclosed.  Soon  after  the  above  agreement  for  sale,  in 
September,  1866,  E.  fyled  a  bill  against  T.  H.  E.  H.  and 
A.  for  the  foreclosure  of  his  two  mortgages  against  all 
these  defendants,  when  a  decree  was  made  declaring  the 
deed  to  E.  H.  to  be  void  against  E.,  and  that  A.'s  mort- 
gage was  subject  to  the  first  mortgage,  but  had  priority 
over  the  second  mortgage  held  by  E.  and  he  was  directed 
to  pay  into  Court  a  certain  sum  as  the  price  of  redemp- 
tion, which  payment  was  made  at  the  appointed  time.  It 
appeared  that  the  plaintiff  had  actual  notice  of  E.  H.'s 
outstanding  equity  of  redemption  before  he  made  any 
improvements,  and  that  he  made  them  in  reliance  upon 
E.  holding  him  harmless.  It  was  held,  affirming  the 
decree  of  Proudfoot  V.-C,  that  the  plaintiff  was  not  en- 
titled to  a  decree  for  specific  performance  against  the 
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representatives  of  E.  as  they  had  no  power  to  convey, 
nor  against  A.  because  there  was  no  privity  between  him 
and  the  plaintiff,  and  no  equity  to  make  them  bound  by 
the  agreement. 

It  was  also  held  that  the  plaintiff  was  not  entitled  to 
a  lien  on  the  land  for  his  improvements,  and  also,  that 
the  plaintiff  had  not  acquired  any  rights  by  virtue  of  the 
Statute  of  Limitations,  inasmuch  as  his  possession  was 
that  of  a  tenant  and  was  not  exclusive  of  the  mortgagor. 

In  a  contract  for  the  sale  of  property,  it  was  agreed 
that  it  should  be  paid  for  in  part  by  an  assignment  of  a 
mortgage  to  be  obtained  from  a  third  party.  The  pur- 
chaser afterwards  alleged  the  refusal  of  the  mortgagee  to 
assign.  Under  these  circumstances,  the  Court  directed 
an  enquiry  whether  or  not  the  mortgagee  was  still  will- 
ing and  able  to  assign  the  mortgage.  Per  Spragge  V.-C. : 
"If  it  should  turn  out  that  the  defendant  cannot  secure 
what  is  called  the  Engersin  mortgage  to  be  assigned  to 
him  or  to  the  plaintiff,  I  am  not  clear  that  the  plaintiff 
can  have  any  decree.  The  Court  Avill  not,  of  course,  de- 
cree that  he  shall  procure  such  assignment  any  more 
than  it  would  decree  specific  performance  of  an  agree- 
ment to  purchase  a  particular  estate.  ...  It  may 
be  said  that  the  procuring  of  an  assignment  of  this  mort- 
gage was  only  a  mode  of  paying  an  agreed  amount  of 
purchase  money  and  that  the  defendant  should  be  com- 
pelled to  pay  according  to  that  mortgage  and  to  give  secur- 
ity upon  other  lands  of  sufficient  value,  but  tliat  certainly 
would  be  a  different  thing  from  what  was  agreed  to  be 
done.  The  defendant  agreed  to  pay  part  of  the  considera- 
tion in  one  particular  way  and  no  other."  This  was  the 
judgment  of  the  Court.  Arnold  v.  EuU,  7  Grant's  Oh.  47. 

Destritction  of  Work  Before  Inspection  Provided  for  by 

Contract. 

Two  incorporated  trading  companies  agreed  by  writ- 
ing under  their  corporate  seals,  the  one  to  construct  cer- 
tain works  for  the  other,  which,  on  completion,  were  to 
be  inspected  by  engineers  on  behalf  of  each  of  the 
contracting  parties,  and,  upon  the  engineers  approving 
of  the  works  and  reporting  them  as  completed,  they  were 
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to  be  accepted  as  soon  as  completed  by  the  party  for 
whom  they  ^yeve  done  who  were  to  be  forever  debarred 
from  denying  or  contesting  the  due  and  proper  execution, 
completion  and  acceptance  of  such  works.  The  parties 
to  perform  the  work,  having,  as  they  alleged,  completed 
it,  notified  the  others  thereof,  calling  upon  them  to  ap- 
point an  engineer  as  stipulated  for  which  request  was 
not  complied  with,  and,  subsequently,  a  portion  of  the 
works  contracted  for,  a  bridge,  was  destroyed. 

On  a  bill  filed  for  the  purpose  of  compelling  an  accep- 
tance of  the  work,  the  Court  thought  that  the  delay  of  one 
of  the  contracting  parties  until  after  such  destruction  to 
name  an  engineer  as  had  been  stipulated  for  in  the  agree- 
ment did  not  preclude  the  other  from  obtaining  an  in- 
spection of  the  works,  but  that  such  inspection  and  ap- 
proval must,  under  the  circumstances,  be  had  by  refer- 
ence to  a  Master. 

Spragge  V.-C.  referred  .to  the  English  cases,  saying : 
"There  is  this  difference  betAveen  the  English  cases  re- 
ferred to  and  this  case,  that  in  the  former,  the  thing  to 
be  ascertained  was  auxiliary  to  the  carrying  out  of  a 
contract  upon  which  the  parties  were  to  act,  while  in  this 
case  it  is  onlj'  to  set  at  rest  the  rights  of  the  parties  and 
then  to  stop.  But,  looking  to  the  nature  of  the  works  to 
be  performed  by  the  plaintiffs,  it  was  of  the  highest  im- 
portance to  them  upon  the  comjiletion  of  the  works  to 
have  the  fact  of  their  completion  established  and  settled 
so  as  not  to  be  open  to  future  question.  It  was  a  point  ex- 
pressly stipulated  for,  and  we  may  assume  was  part  of 
the  consideration  for  their  contract.  I  think  the  thing 
principally  stipulated  for  was  the  ascertainment  of  the 
fact  of  the  completion  of  the  work ;  that  fact  ascertained, 
could  no  longer  be  questioned,  and  the  prevention  of 
future  question  was  evidently  the  object  of  the  provision. 
The  mode  of  ascertaining  it,  I  tliink,  was  subordinate. 
The  mode  agreed  upon  was  doubtless  a  good  one,  but 
still  I  think  we  can  regard  it  as  a  means  to  an  end  and  I 
think  if  tlie  end  is  still  attainable  by  any  just  mode  which 
the  machinery  of  the  Court  can  provide,  it  will  be  right  to 
aid  the  plaintiffs  in  attaining  it  and  not  leave  them  to  be 
disappointed  of  the  end  stipulated  for  because  the  means 
contemplated  have  been  frustrated  through  the  default 
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of  the  defendant.  I  think  the  English  cases  have  pro- 
ceeded upon  this  principle  and  in  this  spirit,  and  that 
it  is  only  in  circumstances  that  they  differ  from  the  case 
before  us.  I  think  this  case  is  a  proper  one  for  relief. 
What  is  sought  is  expressly  stipulated  for  and  is  material 
to  the  plaintiffs.  I  may  add,  though  this  may  not  be  a 
sufficient  ground  in  the  absence  of  express  agreement, 
its  tendency  is  to  prevent  litigation."  Great  Western 
Ry.  Co.  V.  Des  Jardins  Canal  Co.,  9  Grant's  Oh.  503. 
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CHAPTER  XXIV. 

RESCISSION    OP   THE   CONTRACT. 

S  1020.  The  rescission  of  a  contract  necessarily  con-  Grounds 

.  .  .  •'.       of  re- 

stitutes a  bar  to  its  performance  by  either  of  the  parties  scission. 

to  it.     The  rescission  may  result  from — 

(i.)  A  simple  agreement  between  the  parties  to 
rescind  the  contract ; 

(ii.)  An  agreement  between  the  parties  to  new 
terms  which  put  an  end  to  the  terms  of  the  old 
contract ; 

(iii.)  An  agreement  between  the  original  parties 
and  a  third  person,  by  which  the  third  person  takes 
the  place  of  one  of  the  original  contractors ; 

(iv.)  An  exercise  of  a  power  to  rescind  reserved 
by  the  contract  to  one  or  both  of  the  contractors  ; 

(v.)  An  exercise  of  the  right  to  rescind  which 
results  to  the  injured  party  from  misrepresentation, 
fraud  or  mistake  in  relation  to  the  contract ; 

(vi.)  An  exercise  of  the  right  to  rescind  which 
results  to  one  party  from  the  other  party's  absolute 
refusal  to  perform  the  contract  or  unreasonable  delay 
in  its  performance ; 

(vii.)  An  exercise  of  the  right  to  rescind  which 
results  to  one  party  from  the  other  party's  having 
made  performance  impossible ; 

(viii.)  An  exercise  of  the  right  to  rescind  which 
results  to  one  party  from  the  want  of  mutuality  on 
the  part  of  the  other  contracting  party  ; 

(ix.)  An  exercise  of  a  statutory  power  to  rescind  in 
case  of  bankruptcy ; 
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A  simple  agreement  to  rescind. 


Agree-  §  1021.  Generally  speakmar,   the   parties   to   a   con- 

mentto      ,         ^  .  ,  ,       ,    °  .  ...  n 

rescind,  tract,  supposmg  them  both  to  continue  sui  juris  and 
capable  of  contracting,  have  a  right  to  determine  it  by 
an  agreement  to  rescind  it,  or,  to  use  other  words,  a 
waiver  and  abandonment  by  mutual  consent  of  the 
parties :  and  this  they  may  do  even  when  the  contract 
between  them  affects  the  interests  of  some  third  person ; 
except,  it  seems,  where  there  has  been  a  part  perform- 
ance of  it  affecting  the  third  person.  So  that  where 
A.  by  deed  contracted  with  B.  that  A.'s  son  should 
reside  with  and  be  brought  up  by  B.,  who  covenanted 
to  leave  him  certain  property,  and  there  was  no 
appreciable  part  performance  as  regards  the  child,  so 
that  his  condition  in  life  had  not  been  altered,  and  no 
expectation  on  his  part  was  defeated,  it  was  held  that 
A.  and  B.  might  by  agreement  rescind  the  deed, 
though  it  would,  it  seems,  have  been  different  if  there 
had  been  any  part  performance  aflfecting  the  child.  ^ 

Parol  s  1022.  An  agreement  to  rescind  a  contract  which 

agree-         .      .  .   .  ° 

meut        IS  in  writing^  or  under  seaP  may  clearly  in  Equity  be 

to  rescind  ,  .  J  J  ~l       J 

writing  or  by  parol. 


§  1023.  Against  this  conclusion  various  arguments 
from  rule  have  at  various  times  been  raised  :  it  has  been  urged 
that  the  rule  of  law  does  not  allow  the  variation  of 
a  contract  that  has  been  reduced  to  writing  to  be 
evidenced  by  parol ;  but  to  this  it  has  been  replied  that 
rescission  is  not  variation,  that  the  law  allows  parol 
evidence  of  matters  collateral  to  the  contract,^  and  that 
rescission  or  waiver  being  in  its  nature  subsequent  and 

1  Hill  V.   Oomme,  1   Beav.  540;  Bro.  P.  C.  151.    S ee,  for  the  doctrine 
S.  C.  5  My.  &  Cr.  250 ;  supra,  §  20i.  at    Common    Law,    Qoss    v.    Lord 

2  Davis  V.  Symonds,  1  Cox,  402,  Nugent,  5  B.  &  Ad.  58 ;  Harvey  v. 
406.  Orabham,  5  A.  &  E.  61. 

3  Hill  V.    Gomme,   1  Beav.  540 ;  <  Pym  v.   Campbell,  6  El.  &  Bl. 
Lady  Lanesborough   v.   Ockshott,   1  370. 
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collateral  to  the  contract  may  therefore  be  proved  by 
parol  testimony.^ 

§  1024.  Again,  it  has  been  uraed  that  the  Statute  objection 

.  .  from 

of  Frauds  precludes  parol  evidence  of  rescission  of  statute  of 
contracts  relating  to  land  :  for  a  contract  to  waive  a 
purchase  of  land  as  much  relates  to  land  as  the  original 
contract.^  But  it  is  replied  that  the  rescinding  con- 
tract is  not  the  contract  on  which  the  action  is  brought, 
and  that  whilst  the  statute  provides  that  no  action  shall 
be  brought  on  any  contract  of  the  descriptions  there 
specified,  except  it  be  in  writing,  it  does  not  provide 
that  every  such  written  contract  shall  support  an  action. 
In  the  result  it  is  perfectly  well  ascertained  that  a 
contract  in  writing,  and  by  law  required  to  be  in 
writing,  may  in  Equity  be  rescinded  by  parol ;  ^  and 
waiver  by  mutual  parol  agreement  therefore  furnishes 
a  sufficient  defence  to  an  action  for  specific  performance.* 
§  1025.  Any  circumstances  or  course  of  conduct  from  Agree- 

11111  1  ment  to 

whence  can   be  clearly  deduced  an  agreement  to  put  rescind 
an    end    to    the    original    contract    will    amount    to    a  by  con- 
rescission  of  it.     Thus,  to  give  one  or  two  examples  :  "° ' 
where,  on  default  in  payment  of  the  purchase-money, 
one  party  said  to  the  other  that  there  must  be  an  end 
of  the  negotiation,  and  the  other  assented,  the  contract 
was    held    to    have   been    rescinded.'^     And  where    the 
vendor  was  allowed   for  a  long   period   to  remain  in 
possession,  and  the   purchaser's  representatives  seven- 
teen  years    afterwards  treated   themselves,  in  a   deed 

1  Davis  V.  Symonds,  1  Cox,  402,  469;  S.  C.  5  Vin.  Abr.  516,  pi.  22; 
406;  Vezey  v.  Baslileigh,  [1904]  1  per  Grant  M.R.  in  &  parte  Lord 
Ch.  634,  636  ;  73  L.  J.  Oh.  422.  Ilchester,  7  Ves.  377.  See  also  Back- 
This  seems  denied,  as  to  waiver  housev.  Mohun,3Sw.4:Si,ii.;  Buch- 
at  Common  Law,  by  Lord  Hard-  house  v.  Crosby,  2  Bq.  Gas.  Abr.  32, 
wicke  in  Bell  v.  Howard,  9  Mod.  pi.  44 ;  Vezey  v.  Rashleigh,  [1904] 
305.  ICh.  634;  73  L.  J.  Ch.  422. 

2  Per  Lord  Hard  wicke  in  Brick-  *  Davis  v.  Symonds,  1  Cux,  402  ; 
house  V.  Crosby,  2  Eq.  Gas.  Abr.  33.  Bobinson  v.  Page,  3  Russ.  114. 

3  Goman  v.  Salisbury,  1  Vern.  *  Carter  v.  Dean  of  Ely,  7  Sim. 
240;  Pnge  r.  Lippingwell,  2  Dick.  211. 


504 


DEFENCES  TO  THE  ACTION. 


between  the  parties,  as  entitled  to  interest  on  the  debt 
which  had  been  the  consideration  for  the  sale,  and  not 
to  the  rents  and  profits  of  the  land,  the  contract  was 
held  to  have  been  waived.^ 
mustbe'  §  1026.  But  the  Court  must  be  satisfied  of  this 
clear.  total  abandonment  by  both  parties  of  the  contract. 
"  The  Court,"  said  Lord  St.  Leonards,  "  requires  as 
clear  evidence  of  the  waiver  as  of  the  existence  of  the 
contract  itself,  and  will  not  act  upon  less."  ^  And  in 
another  case  his  Lordship  said  that,  unless  a  party  has 
by  his  conduct  forfeited  his  right,  "  abandonment  of  a 
contract,  according  to  the  law  of  this  Court,  is  a 
contract  in  itself;"  and  accordingly  he  refused  to 
hold  a  loose  conversation,  which  was  alleged  as  a 
waiver  of  a  contract  for  a  lease,  to  amount  to  such  a 
new  contract.^ 
Absolute       §  1027.  To  these  cases  mav  be  likened  those  where 

refusal  i       i  r  "  •  ■ 

of  one       an  absolute  refusal  of  one  party  gives  rise  to  a  right 

to   rescind   in    the  other :    the  refusal  must  be  clear, 

total,  and  unqualified.* 

mu?t\e         §  1028.  An   agreement    to  rescind   an    existing  con- 

totai        tract  must  amount  to  a  total  abandonment  of  the  whole 

abandon-  .    ,  .  „  „    . 

ment.  contract,  and  not  to  a  partial  waiver  or  some  oi  its 
terms  :  for  to  allow  of  such  a  proceeding  in  the  case  of 
a  written  contract  would  be  to  have  a  contract  proved 
partly  by  writing,  and  partly  by  parol :  ^  it  would  be 
a  parol  novation  or  variation  ^  of  a  written  contract, 
which  is  inadmissible  where  the  law  requires  the  con- 
tract to  be  evidenced  by  writing :  *  and  therefore  the 

'  Earl  of  Eosse  v.  Sterling,  4  Dow.  ^  Moore  v.   Crofton,  3  Jon.  &  L. 

442.     See  also   Hill  v.    Gomme,   1  438,445;  WhittaJcerv.  Fox,14:W.'R. 

Beav.  540;  :Lowther  v.  Heaver,  41  192. 

Ch.  D.  248,  268.  *  Ehrensperger  v.  Anderson,  3  Ex. 

2  Garolan  v.  Brabazon,  3  Jon.  &  148;  Avery  v.  Bowden,  5  El.  &  Bl. 

L.  200,  209  ;   Whittaher  v.  Fox,  14  714  ;  6  id.  953 ;  infra,  §  1060. 

W.  E.  192;  Harrison  v.  Brown,  14  ^  OossY.Lord Nugent,b'Q.Si KA.&9. 

W.  E.  193,  n. ;   Oliford  v.  Kelly,  7  «   Vezey  v.  Rashleigh,  [1904]  1  Ch. 

Ir.  Ch.  B.  333;  Oartan  v.  Bury,  10  634;  73  L.  J.  Ch.  422. 

Ir.  Ch.  E.  at  p.  400.  '  Infra,  §  1038. 
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agreement,  or  the  circumstances  from  whicli  it  is  in- 
ferred, must  show  an  absolute  dissolution  and  abandon- 
ment of  the  contract/ 

§  1029.  The   cases,   of  which   many  have   arisen   at  Cases  at 
Common    Law  (and  which   will   be   considered   subse-  Law. 
quently^),  of  the  rescission  of  a  contract  by  the  one 
party,  based  on  an  absolute  refusal  to  perform  by  the 
other,  may  well  be  brought  under  the  head  of  agree- 
ment to  rescind. 

§  1030.  It  is  to  be  borne  in  mind  that  the  conduct  Conduct 
of  one  party  which  may  debar  him  from  insisting  on  a  prevent 
contract  may  yet  not  prevent  its  being  enforced  against  r^hts^ 
him  or  amount  to  a  rescission  of  it :  ^  and  further,  that  lf^°^ 
there  are  many  cases  in  which  there  has  been  such  a  i«sGission. 
departure  in   conduct  from  the  contract  between  the 
parties,  that  the  Court  will  refuse  to  execute  the  con- 
tract, though  the  effect  of  that  conduct  may  not  have 
been  to  substitute  a  valid  contract  for  the  old  one,  or 
absolutely  to  rescind  the  old  one  for  all  purposes.* 


ii.   An  agreement  upon  new  terms. 

§  1031.  "Where  the  parties  to  a  contract  come  to  a  Second 
fresh   agreement  of  such  a  kind  that  the  two  cannot  ment 
stand  together,  the  effect  of  the  second  agreement  is  ^g^nt. 
to  rescind  the  first.     This  is  one  form  of  novatio  in  the 
Koman  Law.^ 

§  1032.  But  it  is  not  every  change  in  a  term  of  the  Alteration 

^  Price    V.   Dyer,   17   Ves.    356 ;  afforded  by  the  case   of  the   Paris 

Rohinson  v.  Page,  3  Russ.  114.    Lord  Chocolate  Co.  v.  Crystal  Palace  Co., 

Thurlow  seems  to  have  thought  that  3  Sm.  &  Gif.  119. 

a  part  might  he  rescinded  by  parol,  *  "  Novatio   est   prioris   debiti   in 

in  Jordan  v.  Sawhins,  1  Ves.  Jun.  aliam  obligationem  aut  civilem  aut 

404.  naturalem   transfasio   et  translatio  : 

2  See  infra,  §  1060.  hoc  est  cum  ex  prasoedenti  caus&  ita 

3  Price  Y.  Assheton,  1  Y.  &  C.  Ex.  nova  constituatur,  ut  prior  perima- 
82.  tur."     Dig.  lib.  xlvi.  t.  2,  c.  1.     See 

*  An  example  of  this  seems  to  be      also  Instit.  lib.  iii.  tit.  30,  s.  3. 
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amount     ^^^S^^^^  contiact  which  will  amount  to  such  a,  substitu- 
ing  to       tion  as  to  extinguish  that  contract.     Thus  where  there 

novation.  n  ^ 

was  a  contract  lor  a  lease,  and  a  parol  agreement  was 
subsequently  made  for  the  reduction  of  the  rent  which, 
it  was  contended,  worked  a  rescission  of  the  original 
contract,  Lord  St.  Leonards  said,  "  I  should  be  sorry 
to  hold  that  because  a  landlord  abates  the  rent  for  a 
time  or  permanently,  he  therefore  abandons  the  whole 
contract.  ...  I  should  do  a  most  mischievous  thing 
were  I  to  hold  that  a  mere  abatement  of  rent,  which 
occurs  every  day,  would  altogether  put  an  end  to  the 
existing  contract,  and  create  a  new  tenancy  from  year 
to  year.  The  abatement  of  the  re'nt  was  rather  a  con- 
firmation of  the  existing  tenancy,  with  a  relaxation  of 
one  of  the  terms  of  it."  ^ 

Conoes-  §  1033.  So  also  a  suggestion  made  by  either  party 
after  contract  for  the  purpose  of  obviating  any  diffi- 
culties in  the  completion  of  it,  will  not  be  taken  to 
amount  to  a  novation  :  so  to  hold  would  be  to  preclude 
parties  from  endeavouring  to  remove  objections  by 
concessions  of  any  kind.^ 

Moore  v.  §  1034.  But  where,  the  defendant  being  in  possession 
'  of  a  house  under  a  contract  for  a  lease,  the  plaintiff  and 
the  defendant  entered  into  a  further  contract  to  the 
effect  that  the  plaintiff  would  accept  H.  W.  as  his 
tenant  in  lieu  of  the  defendant  and  on  the  same  terms 
the  defendant  undertaking  to  guarantee  the  rent  during 
H.  W.'s  tenancy,  and  H.  W.  accordingly  for  several 
years  occupied  the  property  and  paid  rent,  it  was  held 
that  the  latter  contract  must  be  considered  a  substitution 
for  the  former.^ 

Novation       §  1035.  As  it  is  the  existence  of  the  new  contract 

a  vaua  that  works  the  extinction  of  the  old,  this  new  one  must, 
of  course,  be  a  valid  contract :    so,  that,  for  instance, 

1  Clarke  v.  Moore,  1  Jon.  &  L.      particularly  61. 

723,  particulariy  728-9.  "  Moore  v.  Marrahle,  L.  E.  1  Ch. 

2  Monro    v.    Taylor,  8    Ha.    51,      217. 
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where  a  second  contract  is  alleged,  but  without  con- 
sideration, the  original  contract  will  remain  intact,  and 
may  be  executed  without  regard  to  the  second.^ 

§  1036.  This  makes  it  requisite  to  consider  the  evi-  Evidence. 
dence  of  the  new  contract  alleged. 

(1.)  Where  the  original  contract  is  by  parol,  the  new  J^°[js™*^ 
one  may,  of  course,  be  by  parol  also.  by  parol. 

§1037.  (2.)  Where  the  original  contract  was  in  ^o°t"for^ 
writing,  though  not  by  law  required  so  to  be,  the^'^™^*™^- 
new  contract  may  be  evidenced  in  any  way  which 
establishes  it  according  to  the  principles  of  the  Court. 
Thus  a  contract,  though  under  seal,  may  in  the  con- 
templation of  a  Court  of  Equity  be  waived  by  a  course 
of  conduct  from  whence  the  presumption  of  a  new  con- 
tract in  substitution  arises.  "  In  ordinary  partnerships," 
said  Lord  Eldon,  "  nothing  is  more  clear  than  this, 
that  although  partners  enter  into  a  written  agreement, 
stating  the  terms  upon  which  the  joint  concern  is  to 
be  carried  on,  yet  if  there  be  a  long  course  of  dealing, 
or  a  course  of  dealing  not  long,  but  still  so  long  as  to 
demonstrate  that  they  have  all  agreed  to  change  the 
terms  of  the  original  written  agreement,  they  may  be 
held  to  have  changed  those  terms  by  conduct."  ^  And 
accordingly,  in  another  case,  where  a  contract  for  a 
partnership  was  decreed  to  be  specifically  executed,  the 
Court  directed  an  enquiry  whether  any  and  what  varia- 
tions had  been  made  in  the  original  contract  by  the 
consent  of  the  partners,  and  directed  the  deed  to  be 
settled  by  the  Master  having  regard  to  such  variations.' 

§1038.  (3.)  Where  the  original  contract  is  by  law  3.  Original 

.       T  1^        .  .    .  ?  ■;         .      contract 

required    to    be    in   writing,  the  new  one  must   be  m  by  law 
writing  also,  if    the  plaintiff  insists  on  it  as  part  ofto'be^n 
his  case;*  so  that,  for  instance,  where  the  relation  of""*™^" 

1  Mohson  V.  Collins,  7  Ves.  130.  v.  Jeijes,  4  Beav.  505. 

2  Const  Y.   Harris,  T.  &  R.  496,  s  England  v.    Curling,   8    Beav. 
623 ;   Oeddes  v.  Wallace,  2  Bli.  270,      129. 

297 ;  Jackson  v.  Sedgwich,  1  Sw.  460;  *   Vezey  v.  EasMeigh,  [1904]  1  Oh. 

per  Lord  Langdale  M.R.  in   Smith      634 :  73  L.  J.  Ch.  422. 
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landlord  and  tenant  is  constituted  by  writing,  a  contract 
for  an  abatement  of  rent  set  up  by  the  plaintiff  must 
be  in  writing  also.^  From  tbe  principles  of  the  Court, 
however,  in  regard  to  part  performance,  an  exception 
naturally  arises,  as  the  new  contract  may  in  this,  as  in 
any  other  case,  be  by  parol,  if  supported  by  acts  of 
part  performance.  Thus,  for  example,  where  W.  leased 
to  N.  a  house  for  eleven  years,  and  was  to  allow  20l. 
for  repairs,  and  this  contract  was  signed  and  sealed  by 
the  parties,  and  N.,  finding  that  the  repairs  of  the  house 
would  cost  more  than  20/.,  laid  out  a  further  sum,  in 
consequence  of  W.'s  having  promised  to  enlarge  the 
term,  but  without  mentioning  for  what  term :  Jekyll 
M.R.  carried  the  parol  contract  into  effect,  on  the  ground 
that  it  was  a  new  contract,  and  that  the  laying  out  the 
money  was  a  part  performance  on  the  one  part,  which 
made  it  needful  to  execute  the  parol  contract  on  the 
other.  ^ 
Where  §  1039.  But  whcrc  the  new  contract  is  relied  on  only 

tinguish-  as  an  extinguishment  of  the  old  one,  the  mere  fact  that 
original  it  is  not  in  writing,  and  so  could  not  be  put  in  suit, 
soughT'  seems  to  be  no  ground  for  denying  its  effect  in  rescind- 
ing the  original  contract.  The  Statute  of  Frauds  does 
not  make  the  parol  contract  void,  but  only  prevents 
an  action  upon  it ;  and  it  does  not  seem  to  be  necessary 
to  the  extinction  of  one  contract  by  another  that  the 
second  contract  could  be  actively  enforced.  The  point 
has  never,  it  is  believed,  been  matter  of  decision.^  But 
in  point  of  principle  it  seems  to  stand  on  the  same 
footing  as  a  simple  agreement  to  rescind. 

1  O'Connor  v.  Spaight,  1  Sch.  &      lib.  iii.  tit.  30.     As  to  a  parol  con- 
Lef.  305.  tract  at  Common  Law  to  vary  (in 

. ,      _         ,   „„  effect)    the   terms    of    a  deed,    see 

2  5  Vin.  Abr.  522,  pi.  38.  „    /        ,       ,  m  n  t>    ^t    cs 

'  ^  Nash  V.  Armstrong,  10  C.  B.  N.  S. 

3  See  Vinnius,  Commen.  in  Inst.      259. 
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iii.  An  agreement  with  a  third  2yerson. 

§  1040.  An  agreement  between  the  original  parties  Third 
and  a  third  person,  by  whicb   the  third  person  takes  substf- 
the  place  of  one  of  the  original  contractors,  creates  a  "^^  ^  " 
new  contract  on  the  old  terms  between  the  new  parties 
and  rescinds  the  original  coDtract. 

§  1041.  So  where  M.  agreed  with  a  company  to  take  Mortcm's 

CCIS6 

certain  shares,  and  no  payment  was  made  by  M.,  so 
that  according  to  the  contention  of  the  liquidator  of 
the  company  he  had  no  right  to  the  shares  :  and  M. 
then  transferred  the  shares  to  G.,  and  Gr.  was  registered  : 
it  was  held  that,  assuming  the  contention  to  be  correct, 
the  contract  with  M.  was  resting  in  fieri,  and  the  transfer 
to  which  the  company  was  a  party  constituted  a  new 
contract  to  take  the  same  shares  between  the  company 
and  G.,  and  that  the  old  contract  with  M.  was  discharged 
by  the  new  contract  with  G.^ 

S  1042.  So  again  where  A.  sold  shares  to  B.,  and  B.  Re-saie 

"^  °  'of  shares. 

sold  them  to  C,  and  A.  executed  a  deed  of  transfer 
to  C,  which  C.  refused  to  register ;  A.  brought  a  bill 
for  specific  performance  against  B.,  but  it  was  held 
that  A.,  having  assigned  the  shares  to  C,  had  deter- 
mined the  privity  of  contract  with  B.,  and  that  he 
could  not  make  a  title  to  the  shares.  The  main  question 
in  the  case  was  whether  C.  was  merely  the  nominee 
of  B.,  or  there  was  a  substantive  contract  between  A. 
and  0.  :  the  latter  was  the  view  taken  under  the  cir- 
cumstances.^ 

§  1043.  In  the  chapter  on  contracts  for  the  sale  of  Novation 

o.-TiT  I  .  r-  •!       in  sales  of 

shares,    it  will  be  seen  that  questions  oi  novation   by  shares. 
the  introduction  of  a  third  person  arise  upon  sales  on 

>  Morton's  case,  L.  R.  16  Eq.  104.  ffall  v.  Laver,  3  Y.  &  G.  Ex.  191 ; 

Cf.  JEx  parte  Beres/ord,  2  Mac.  &  Stanley  v.  Chester  and  Birhenhead 

G.  197;  Moore  v.  Marralle,  L.  R.  1  ^_^          ^          ^.       gei;  S.  C.   3 

Gil.  217.  -^                        „,' 

2  Shaw  y.  Fisher,  5  De  G.  M.  &  ^^-  *  ^'-  ^^^ '  ''*^^"'  §  "  '" 

G.  596 ;  Holden  v.  Hayn,  1  Mer.  47  ;  ■'  Infra,  Part  VI.  chap.  i. 
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the  Stock  Exchange,  The  reader  is  referred  to  that 
chapter  for  their  bearing  on  the  question  of  novation. 
caseTof  §  1044.  There  are  two  other  classes  of  contracts  in 
novation,  rcspcct  of  which  the  question  of  novation  has  fre- 
quently arisen — the  first  relating  to  continued  dealings 
between  A.  and  one  set  of  partners  and  A.  and  another 
set  of  partners  successors  in  trade  to  the  former ;  and 
the  second  relating  to  the  dealings  of  a  person  insured 
in  one  company  and  continuing  to  make  payments  to 
another  with  which  the  first  had  amalsfamated,  or  to 
which  it  had  assigned  its  business.  The  full  discussion 
of  these  classes  of  cases  would  be  too  remote  from  the 
subject  of  these  pages  to  be  here  proper. 

iv.  Exercise  of  a  poioer  to  rescind  reserved  hy  the 
contract. 

Express         §  1045.  Generally  speaking,  one  party  to  a  contract 
rescind,     cannot  rescind  it,  except  by  consent  of  the  other  party  : 
but  this  general  principle  is  liable  to  exceptions.     The 
first  that  falls  to  be  noticed  is  where  the  contract  re- 
serves to  one  or  both  of  the  contracting  parties  a  power 
in  certain  specified  circumstances  to  rescind  the  con- 
tract.^    Such  stipulations  are  frequent  in  contracts  for 
the  sale  of  land.     It  will  be  desirable  briefly  to  consider 
these  stipulations. 
Contract       §  1046.    When   a   contract    stipulates    that    on   the 
in  speoi-    happening  of  a  certain  event  it  shall  be  void,  the  con- 
fied  event,  gtruction  put  upon  it  by  the  Courts  generally  is,  that 
it  may  on  this  event  be  rescinded  by  the  party  injured 
by  such  event.     Thus  a  proviso  that  in  case  the  vendor 
of  an  estate  cannot  deduce  a  good  title,  or  the  pur- 
chaser shall  not  pay  the  money  at  the  appointed  day, 
the  contract  shall  be  void,  has  been  held  to  mean  that 

1  E.g.    Marsden  v.    Sambell,   28      1  Ch.  835,  where  the  purchaser  had 
W.  R.  952  ;  also   Whitbread  &  Go.      an  option  to  rescind. 
V.  Watt,  [1901]   1  Ch.  911,  [1902] 
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in  the  former  case  the  purchaser,  and  in  the  latter  the 
vendor,  may  avoid  the  contract,  and  not  that  the  (con- 
tract is  utterly  void.^ 

§  1047.  A  right  to  rescind  a  contract  on  the  non-  Bight, 
performance  of  an  act,  which  act  it  is  the  duty  of  the  exercised. 
party  invested  with  the  right  of  rescission  to  perform 
if  he  can,  will  not  give  such  party  a  right  to  refuse  to 
perform  his  part  of  the  contract,  but  will  be  held  to 
apply  where  the  act  cannot  be  done.  Thus,  where 
there  is  a  condition,  that,  if  any  objection  shall  not  be 
removed  within  a  limited  time,  the  vendor  shall  be  at 
liberty  to  annul  the  contract,  the  vendor  is  not  entitled 
to  neglect  to  remove  any  objection,  and  then,  on  the 
strength  of  his  own  neglect,  to  annul  the  contract ;  ^ 
but  the  condition  will  entitle  him  to  rescind  the  con- 
tract if,  having  done  all  that  is  incumbent  on  him,  he 
fail  to  show  a  good  title.^  But  where  the  right  to 
rescind  is  limited  to  arise  in  case  of  his  being  unable 
or  unwilling  to  do  the  act,  the  case  is  of  course  different, 
and  he  is  generally  exempted  at  his  election  from  any 
obligation  to  do  the  act.*  The  person  entitled  to  rescind 
is  not  bound  to  give  notice  of  his  intention  so  to  do, 
nor  to  afford  a  locus  jjoenitentiae  to  the  other  side.^  But 
a  notice  of  rescission  given  by  a  letter  expressed  to  be 
written  "  without  prejudice  "  is  not  a  valid  notice." 

§  1048.  Where  the  power  to  rescind  is  reserved  in  ^^e  must 
the  event  of  the  vendor's  being  unable  or  unwilling  to  not  be 

1  Boierts  v.  Wyatt,  2  Taunt.  268.  ing  S.  C.  L.  R.  1  Eq.  578 ;   Gray  v. 

See  also  Doe  d.  Nash  v.  Birch,  1  Fowler,  L.  R.  8  Ex.  249.    See,  how- 

M.  &  W.  402 ;  Hyde  v.  Watts,  12  ever,  Foiuell  v.  Powell,  L.  R.  19  Eq. 

M.  &  W.  254.  422  ;  Se  Jackson  and  Oahshott,  14 

"  Greaves  r.     Wilson,    25   Beav.  Ch.  D.  851. 

290.     Of.  Be  Jackson  and  Oahshott,  ^  Duddell  v.  Simpson,  ubi  supra ; 

liCh.B.SBl;  a.tidSmith\.  Wallace,  Be   Dames  and  Wood,  29    Ch.  D. 

[1895]  1  Oh.  385,  393.  626  ;  Be  Starr-Bowhett  Society  and 

3  Page  v.  Adams,  4  Beav.  269.  Sihun,  42  Ch.  D.  375. 

*  Tanner  v.  Smith,  10  Sim.  410 ;  <^  Be    Weston  and  Thomas^  Con- 

Morley  v.  Cook,  2  Ha.  106 ;  Duddell  tract,  [1907]  1  Ch.    244 ;  76  L.  J. 

V.  Simpson,  L.  R.  2  Ch.  102,  vary-  Ch.  179. 
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unreason-  comply  with  a   requisition   by  the  purchaser,   can  he 
exercise   the   power   arbitrarily   at   his   own    will   and 
pleasure,  or  can  he  not  ?     Is  he  at  liberty  to  exercise 
it  without  showing  some  reasonable  ground  for  refusing 
to  comply  with  the  requisition,  or  must  he  show  such 
ground  ?     Opinions   have    not   been    uniform    on    this 
point.     In  one  case  ^  it  was  observed  by  Bacon  V.C. 
that  "  the  unwillingness  is  as  much  a  part  of  the  con- 
tract as  the  inability."     In  an  earlier  case  ^  Turner  L.J. 
seems  to  have  been  of  a  different  opinion  ;  and  it  must 
now  be  considered  as  the  result  of  the  authorities  and 
dicta  that   a   vendor   cannot   rescind   capriciously  and 
arbitrarily,^   that   is    to    say,    without    any   reasonable 
cause.*     So  where  a  vendor  who  had  reserved  such  a 
power    to    himself,  in  case  of  requisitions  on  convey- 
ances, unreasonably  insisted  that  certain  words  should 
be  inserted  in  a  conveyance,  and  the  purchaser  rightly 
resisted  the  insertion,  it  was  held  by  Pearson  J.  that 
the  vendor  had  no  right  to  rescind.^ 
Burden         §  1049.  When  the  reasonableness  of  the  exercise  of 
o  proo     ^-^^  power  is  in  question,  on  which  side  does  the  burthen 

1  Be  Dames  and    Wood,   27   Ch.      no  costs  were  given  to  tlie  purchaser 
D.   172;  but  of.  Be  Monchton  and      (plaintiff),  although  lie  succeeded. 
Gihean,  27  CL.  D.  555.  ^  Eardman  v.   Child,  28  Ch.  D. 

2  Duddell  V.  Simpson,  2  Ch.  102.        712 ;  cf.  Be  Monchton  and  Qilzean, 
^  Be  Dames  and    Wood,  29   Ch.      27  Ch.  D.  555,  where  the  power  was 

D.  626 ;   Be  Starr-Bowkett  Society  held  not  to    include  the  objection 

and    Sibun,    42    Ch.    D.    375 ;    Be  made ;    and    see   Be     Weston    and 

Jackson  andHadeiis  Contract,  [1905]  Thomas'  Contract,  [1907]  1  Ch.  244 ; 

1  Ch.  603  ;  [1906]  1  Ch.  412.  76  L.  J.  Ch.  179,  where,  by  a  con- 

^  Quinion  v.  Home,  [1906]  1  Ch.  dition  of  sale,  the  vendors  were  to  be 

596,  603 ;  75  L.  J.  Ch.  293,  in  which  at  liberty  to  rescind  in  the  event  of 

case    Farwell  J.   pointed    out   that  any  purchaser  insisting  upon  a  requi- 

proof  of  mala  fides  on  the  part   of  sition  which  they  should  be,  on  any 

the  vendor  is   not   necessary.     "  A  "  reasonable   ground,"   unwilling  to 

man    may  be    as   irrational  as    he  comply  with ;  and  it  was  held  that 

pleases,   and  yet   be  honest."     Dis-  the  vendors  were  not  entitled  to  re- 

tinguish  Woolcott  v.  Peggie,  15  App.  scind    merely  because  a   purchaser 

Gas.  42,  44.     In  Quinion  v.  Home,  asked  them  to  clear  off  a  small  con- 

ubi  supra,  a  charge   of  mala  fides  tingent  incumbrance,  and  they  did 

having  beeu  made  and  having  failed,  not  choose  to  do  so. 
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of  proof  lie  ?     It  may  be  suggested  that  it  ought  to  as  to 
lie  on  the  party  asserting  that  it  has  been  unreasonably  aWeness. 
exercised. 

§  1050.  Instances  of  the  exercise  of  this  right  to  instances 
rescind  maybe  found  in  the  cases  referred  to  in  this  of  rfght.'^^ 
and  the  next  section.^  In  one  case  the  contract  stipu- 
lated that  if  from  any  cause  whatever  the  purchase 
was  not  completed  by  the  time  specified,  the  vendor 
was  to  be  at  liberty  to  annul  the  contract.  At  the  day 
appointed  the  parties  met,  and  the  vendor  offered  and 
the  purchaser  accepted  the  vendor's  undertaking  to 
satisfy  certain  unsatisfied  requisitions.  Nevertheless 
the  purchaser  refused  to  pay  the  purchase-money, 
whereupon  the  vendor  said  that  he  would  annul  the 
contract  if  the  money  was  not  paid :  the  purchaser 
refused  to  pay  till  the  requisitions  were  satisfied  :  the 
vendor  on  the  same  day  annulled  the  contract  by  notice, 
and  successfully  maintained  a  bill  for  an  injunction  to 
restrain  any  proceedings  at  Law  on  the  contract.^ 

5  1051.  In  another  case,  one  condition  provided  that  ^««'so'*'>'- 

■r  ^  ■        ■  -1  •         T     •  1  T        Fletcher. 

it  any  objection  to  title  were  persisted  m,  the  vendor 
might  rescind  the  contract :  another  provided  that  if 
any  mistake  should  appear  in  the  description  of  the 
property  or  of  the  vendor's  interest  therein,  compensa- 
tion should  be  given.  A  question  arose  as  to  the  rights 
of  the  lord  of  the  manor  to  certain  mines  or  minerals  : 
the  purchaser  claimed  compensation  and  the  vendor 
rescinded :  the  purchaser  brought  his  bill  for  perfor- 
mance with  compensation :  the  vendor  relied  on  his 
rescission.  The  Court  held  that  the  question  in 
dispute  was  one  of  title,  and  that  the  vendor  was 
therefore  entitled   to  rescind.^     Similarly  it   has    been 

1  See,  too,  infra,  §  1196;  and  Be  ^  Hudson  y.  Temple,  29  Beav.  536. 

Simpson  and    Thomas  Hoy's    Con-  Distinguish  Turpin  v.  Chambers,  ib. 

tract,  53  Sol.  Jo.  376,  where  it  was  lOi. 

held  that  the  vendors,  having  acted  ■''  Mawson  v.  Fletcher,  L.  E.  10 

honestly  under  a  mistake,  were  en-  Bq.  212 ;    6   Oh.   91.    Distinguish 

titled  to  rescind.  Se  Jackson  and  Haden's   Contract, 

P.  2    L 
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held '  that  the  existence  of  a  latent  right  of  way  may 

be  an  objection  to  title,  entitling  a  vendor  to  rescind 

under  a  condition  in  that  behalf,  though  falling  within 

another  condition  providing  for  compensation  for  errors 

of  description. 

Vendor         §  1052.  A   Condition   enabling   the  vendor  to  annul 

title  to  the  the  Sale  if  the  purchaser  should  make  any  objection  or 

partof^he  J^squisition  which  the  vendor  should   be  unwilling  an 

cou?^'^'^    the  ground  of  expense  or  otherwise  to  comply  with, 

traoted  to  (Joes  uot  enable  a  vendor  who  shows  no  title  whatever 

be  sold. 

to  rescind.  Such  a  vendor  was  consequently  made  to 
pay  damages  for  his  non-performance.^  But  where 
the  vendor,  a  mortgagee  of  leaseholds,  had  under  a 
sub-demise  a  substantial  interest  in  the  term,  though 
he  could  not  make  a  title  to  the  whole  of  it.  he  was 
held  to  be  entitled  to  annul  the  sale,  by  virtue  of  a 
condition  empowering  him  so  to  do  in  the  event  of  any 
objection  being  made  as  to  any  "matter  or  thing 
relating  or  incidental  to  the  sale,"  which  words  were 
considered  by  the  Court  to  include  a  matter  of  convey- 
ance.^ Such  a  condition,  however,  is  applicable  only 
to  an  honest  case.* 
WitMn  §  1053.  Whether  a  right  to  rescind  a  contract  must 
ime  i^g  exercised  within  a  reasonable  time  after  it  arises,  or 

[1905]  1  Ch.  603 ;  [1906]  1  Ch.  412,  Ch.  405,  409. 

where  vendors  had  contracted  to  sell  ^  Bowman  v.   Hyland,  8  Ch.  D- 

a  villa  by  a  description  wide  enough  588,    discussed    and    explained    in 

to  include  the  minerals  under  it,  to  Re  Jackson  and  Baden's  Contract, 

which  minerals  they  had  no   title ;  [1906]  1  Ch.  412,  419  (C.  A.),  where 

and  it  was  held  that  they  had  by  the  failure  of  title  was  as  to  a  part 

their  own  careless  conduct  precluded  only  of  the  property  contracted   to 

themselves  from  rescinding  under  a  be  sold ;    and  see  Re  'Jackson  and 

rescission    condition,   and    that    the  OaksJiott,  14  Ch.  D.  851,  cited  infra, 

purchaser  was   entitled   to    a    con-  Part  V.  chap.  i.  §  1197. 

veyanoe  with  compensation  in  respect  3  Re  Beighton  and  Harris's  Con- 

of  the  minerals,  pursuant  to  another  tract,  [1898]  1  Bh.  458  ;  46  W.  R. 

condition  providing  that  any  error  or  341. 

misstatement  should  form  the  subject  •»  Re  Beighton,  &c.   Contract,  uU 

of  compensation.  supra,    at    p.    463.    Of.    Smith    v. 

1  AsUurner  v.  Sewell,  [1891]   3  Wallace,  [1895]  1  Ch.  385. 
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at  any  time  before  it  is  waived  or  abandoned,  may  be  rightmust 
open  to  question/  But  it  is  conceived  to  be  clear  that  ofsed.*'^ 
a  party  who,  having  a  right  to  rescind,  either  himself 
does  some  act  under  the  contract  which  involves  or 
implies  the  continued  existence  of  the  contract,  or 
suffers  the  other  party  to  do  such  act  without  asserting 
the  right  to  rescind,  has  thereby  lost  that  right.  And 
where  a  vendor,  being  in  a  position  to  rescind,  tried 
to  play  fast  and  loose  with  the  purchaser,  intentionally 
delaying  to  inform  him  whether  the  contract  was  to 
go  on  or  not,  while  he  was  seeking  to  effect  a  sale 
to  another  person,  the  purchaser  was  held  entitled  to 
treat  the  contract  as  rescinded.^ 

§  1054.  Again,  where  conditions  of  sale  stipulated  Waiver 
that  if  there  was  any  objection  which  the  vendor  should  right  to 
be  unable  or  unwilling  to  remove  he  might  rescind  the  ^^^°  ^  ' 
contract,  and  the  purchaser  should  be  entitled  to  his 
deposit  without  interest  or  costs,  it  has  been  held  that 
such  a  condition  is  confined  to  the  objections  first  taken 
after  the  abstract  is  delivered,  and  that  a  treaty  between 
the  parties  for  the  completion  of  the  purchase  is  a  waiver 
of  the  condition,^  it  being,  of  course,  evidence  of  the 
vendor's  willingness  to  remove  the  objection.  Such  a 
condition  will  apply,  if  it  be  acted  on  by  the  vendor 
the  moment  the  defect  is  known  to  him,  but  will  not 
allow  him  to  spend  time  in  fruitless  efforts  to  remove 
the  objection,  and  then  to  rescind  the  contract  on  the 
terms  of  the  condition.*  And  so  where  money  is  pay- 
able by  instalments,  and  there  is  a  power  to  rescind  on 
breach  of  the  contract,  the  receipt  of  money  due  on  a 
subsequent  instalment  is  a  waiver  of  the  right  to  rescind 

'  See  Morrison  v.   Universal  Ma-  at  pp.  390,  391. 
rine  Insurance  Co.,  L.  E.  8  Ex.  40,  ^  Tanner  v.  Smith,  10  Sim.  410; 

197,  particularly  205 ;  and  see  Mars-  Morley  v.  Cooh,  2  Ha.  106.     See  also 

den  Y.  Samhell,  28  W.  E.  952  ;  Ker  Cutis  v.  Thodey,  13  Sim.  206. 
V.   Crowe,  I.   E.  7  C.   L.  181 ;  and  *  M'CuUoch  v.    Gregory,  1  K.  & 

supra,  §  739.  J.  286  ;  Lane  v.  Behenham,  17  Jur. 

2  Smith  V.   Wallace,  [1895]  1  Ch.  1005. 
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for  default  in  respect  of  a  previous  one.^  So  the  receipt 
of  royalty  at  a  reduced  rate  is  a  bar  to  the  exercise  of 
a  right  of  rescission  reserved  on  the  non-payment  of 
royalty  at  a  higher  rate.^  And  a  vendor  who  has  elected 
to  insist  on  specific  performance  of  a  contract  cannot 
afterwards  turn  round  and  rescind  it.^ 
Separata       §  1055.  Where  the  contract  stipulates  for  a  right  of 

breaches.  ...  ,        ^  ,      i  i  ,i 

rescission  in  respect  or  separate  breaches,  the  waiver 
of  one  will  not  waive  another  :  so  that  where  there  was 
a  contract  for  the  payment  of  money  by  instalments, 
and  that  time  should  be  of  the  essence,  and  further,  a 
power  to  rescind  on  breach  of  the  contract,  it  was  held 
that  each  default  of  payment  of  an  instalment  at  the 
stipulated  time  was  a  fresh  breach  of  the  contract,  on 
which  the  right  to  rescind  arose.* 
Condition  §  1056.  Where  there  are  conditions  for  compensation 
rescission  and  for  rescission  °  the  Courts  will,  for  obvious  reasons, 
a™ther  ^  generally  construe  them  so  as  to  confine  the  right  to 
pensaSon  I'^sciud  to  cases  uot  within  the  condition  for  compensa- 
tion. Thus,  in  a  case  in  which  particulars  of  sale  by 
error,  but  without  fraud  or  gross  negligence  on  the  part 
of  the  vendor,  described  part  of  the  property  as  a 
customary  leasehold  holden  of  a  manor  renewable  every 
twenty-one  years  on  payment  of  a  customary  fine,  and 
the  property  was  in  fact  holden  only  for  a  term  of 
twenty-one  years  with  no  customary  right  of  renewal ; 
the  fourth  condition  of  sale,  after  providing  for  the 
delivery  of  the  abstract  and  of  objections  to  the  title, 
stipulated  that  the  vendor  should  be  at  liberty  at  any 
time  after  the  delivery  of  such  objections  to  vacate  the 
sale,  and  that  the  deposit  was  thereupon  to  be  returned 
without  interest,  costs,  or  other  compensation  ;  the  fifth 
condition  of  sale  provided  that  the  purchaser   should 

1  Hunter  v.  Daniel,  i  Ha.  420.  3  Gardom  v.  Lee,  3  H.  &  C.  651. 

^Warwick  y   Booper   3  Mac.  &  ,  ^^^^^  ^  2^_ 

G.  60.    See  also  Langndge  v.  Payne, 

2  J.  &  H.  423.  «  Cf.  infra,  §§  1292,  1293. 
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accept   the  existing   lease  and   the  assignment  to  the 
vendor  as  a  sufficient  title  to  this  property ;   and  the 
sixth  condition  stipulated  that  if  through  any  mistake 
the  estate  should  be  improperly  described  or  any  error 
or  mis-statement  be  inserted  in  the  particular,  the  same 
should  not  vitiate  the  sale,  but  that  compensation  should 
be  made  by  either  party,  as  the  case  might  be.     The 
purchaser  filed  a  bill  for  specific  performance  with  com- 
pensation,  contending    that   the  error  was  within  the 
sixth  condition  :  the   vendor  resisted  performance  and 
sought  to  vacate  the  contract,  on  the  ground  that  it 
was   within    the    fourth    condition.      Lord    Hatherley 
(then  V.C.),  referring  to  the  fifth  condition  as  explain- 
ing the  use  of  the  word  "  title "  in  the  condition,  held 
that  this  was  rather  a   mis-statement  of  the  subject- 
matter  of  the  sale  than  of  the  vendor's  title  to  it,  and 
therefore  within  the  sixth  and  not  within  the  fourth 
condition  of  sale ;  and  he  accordingly  enforced  specific 
performance  with  compensation :  ^  and  Lord  Romilly  M.R. 
put  a  like  construction  on  similar  conditions  in  a  similar 
case.^ 

§  1057.   A  right  to   rescind  on  the   ground  of  the  Cannot  be 

.  °  '^  .    .    exercised 

vendor  bemg  unable  or-unwiUmg  to  meet  a  requisi- after 
tion  cannot  be  exercised  after  the  vendor  has  sought  to  decision. 
obtain  a  decision  in  his  favour  on  the  requisition,  and 
judgment  has  been  given  against  him  :  and  this  is  the 
case  even  when  the  condition  gives  the  power  expressly, 
notwithstanding  any  previous  litigation  :  litigation  in 
this  clause  does  not  include  adverse  judicial  decision.^ 
But  where  a  condition  empowered  the  vendor  to  rescind, 
in  the  event  of  any  objection  being  insisted  on,  "  not- 
Avithstanding  any  intermediate  negotiation,"  but  the 
contract  said  nothing  about  intermediate  litigation,  and 

'  Painter  v.  Newiy,  11  Ha.  26  ;  ^  jigy  -y^  Smythies,  22  Beav.  510. 
Nelthorpe  v.  Holgate,   1   Coll.   203. 

See  also  Mawson  y.  Fletcher,  L.  E.  '  ^'  ^'*''*  "'"^  ^^"'''  ^°"^''"'*' 

10  Eq.  212  ;  6  Ch.  91.  [1891]  1  Ch.  601. 
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the  purchaser,  having  insisted  on  an  objection,  com- 
menced an  action  for  return  of  his  deposit  and  other 
relief,  a  notice  to  rescind  given  by  the  vendor  five  days 
after  the  issue  of  the  writ  was  held  to  be  not  too  late.^ 
Still,  if  a  vendor,  having  power  to  rescind  notwith- 
standing any  pending  litigation,  unreasonably  allows 
proceedings  by  the  purchaser  to  go  on,  and  then  at  the 
last  moment  rescinds,  he  may  be  ordered  to  pay  the 
costs  of  the  proceedings.^ 
Action  §  1058.    It   remains    to    remark    that   the    plaintiff, 

claiming    ...  -ci  -r-  c  f 

rescission,  brmging  an  action  for  the  specific  performance  of  a 
contract,  may  claim  in  the  alternative  that,  if  the  con- 
tract cannot  be  enforced,  it  may  be  rescinded  and  de- 
livered up  to  be  cancelled,^  provided  that  the  alternative 
relief  is  based  on  the  same  state  of  facts,  though  with 
different  conclusions  as  to  law.'*  When  the  action  is 
brought  by  the  vendor,  and  the  purchaser  has  been  in 
possession,  this  alternative  claim  may  embrace  an  account 
of  the  rents  and  profits.^  But,  for  the  reason  already 
stated,  a  suit  to  set  aside  a  transaction  for  fraud  or,  in 
the  alternative,  for  specific  performance  of  a  compromise 
could  not  be  sustained  in  the  Court  of  Chancery.®  And 
notwithstanding  the  provisions  of  the  Eules  of  the 
Supreme  Court  as  to  alternative  claims  for  relief,  it 
seems  probable  that  the  same  conclusion  would  still  be 
arrived  at,  on  the  ground  that  the  claims  were  incon- 
sistent and  embarrassing. 

1  Isaacs  V.   Towell,  [1898],  2  Ch.      Forster  v.   Great   Eastern  Railway 

285.  Co.,  W.  N.  1868,  122. 

^  Re  Spindler  and  Mear's  Contract,  .„      ?■  r      7j-.to-tt 

-,     ,„    /^„^  ^,„  ^  Ratuhngs  V.  Lambert,  1  J.  &B.. 

[1901]  1  Ch.  908,  910.  ,p„         j  t,     a     n    n  j      vv 

^  Moseley  v.   Virgin,  3  Ves.  184 ;  „ 

Oostigan  v.  Hastier,  2  Sch.  &  Lef. 

160,  166 ;  Stapylton  v.  Scott,  13  Ves.  '^   Williams    v.    SJiaw,    3     Russ. 

425  ;  Clarke  v.  Faux,  3  Russ.  320  ;  l'^8,  n. 

King  v.  King,  1  My.   &   K.  442 ;  »  Oawley  v.  Poole,  1  H.  &  M.  50. 

Bouglass    v.    London    and    North-  Distinguish  Bagot  v.  Fasten,  7  Ch. 

Western  Railway  Co.,  3  K.  &  J.  173 ;  D.  1. 
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V.  Rescission  on  the  ground  of  fraud,  misrepresenta- 
tion, or  mistake. 

§  1059.  Either  party  to  a  contract  who  has  been  led  Deceived 

•  -ifTPii  •  •  party  may 

into  it  by  iraud,  or  irauduient  misrepresentation,  may  rescind. 
rescind  the  contract :  ^  and  either  party  to  a  contract 
who  by  the  fraud  of  the  other  party  has  been  prevented 
from  obtaining  the  full  benefit  of  it  may  rescind  the 
contract.^  This  right  is  discussed  in  the  chapter  on 
Fraud.  ^ 

Mistake,  and  misrepresentation  without  fraud,  are 
also  under  some  circumstances  grounds  for  rescission.* 
Where,  for  instance,  the  contract  had  been  induced  by  a 
misrepresentation  of  fact  made,  not  fraudulently,  by  the 
defendant's  agent,  rescission  was  decreed,  and  repay- 
ment of  the  deposit  with  interest  was  ordered.^  In 
another  case,''  it  was  held  that  the  purchaser  was 
entitled,  on  the  ground  of  non -fraudulent  misrepre- 
sentation, to  be  discharged  from  the  contract,  and  that, 
the  whole  contract  being  vitiated  by  the  misrepre- 
sentation, the  vendors  could  not  avail  themselves  of  a 
condition  for  rescission  in  the  contract ;  and  it  was 
further  held  that,  the  sale  having  been  under  the  direc- 
tion of  the  Court,  the  costs  recoverable  by  the  purchaser 
included  the  costs  occasioned  by  his  bidding  for  and 
becoming  the  purchaser  of  the  property. 

Generally,  when  a  person  wishes  to  escape  from  his 
contract  on  the  ground  of  misrepresentation,  he  must 

1  Onions  v.  Cohen,  2  H.  &  M.  cf.  Cullen  v.  O'Meara,  I.  R.  1  C.  L. 
354,361.  640;  4  0.  L.  537  (misdescription); 

2  Panama,  &c.  Telegraph  Co.  v.  Adam  v.  Newbigging,  13  App.  Cas. 
India-ruUer,  &c.  Co.,  L.  E.  10  Ch.  308 ;  S.  C.  34  Ch.  D.  583  (mis-re- 
515.  presentation  without  fraud). 

3  Supra,  Part   III.    chap,    xiv  ;  ,  ^^^^^^  ^_  ^^        ,^  ,-^899^  ^  ch. 
and  cf.   Cargill  v.  Bower,  10  Oh.  D.  gg  98  rr      ^l        j 
502,  and  per    Lord  Blackburn,   in 

Brownlie  v.   Campbell,  5  App.  Cas.  "  Holliwell   v.    Seacomhe,   [1906] 

at  p.  949.  1  Ch.  426,  431,  484;  75  L.  J.  Ch. 

*  See  supra,  §  782  (mistake) ;  and      289. 
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come  to  the  Court  immediately.  But  when  a  pur- 
chaser discovers  that  a  representation  made  to  him  by 
a  vendor  is  untrue,  and  thereupon  the  vendor  suggests 
that,  if  time  be  given  him,  the  misrepresentation  may 
be  cured  and  the  purchaser  put  in  as  good  a  position 
as  if  the  representation  had  been  true,  then  the  pur- 
chaser does  not,  by  giving  the  vendor  time,  lose  his 
right  at  the  end  of  the  time,  if  the  vendor  fails  to  make 
good  his  suggestion,  to  rely  on  the  misrepresentation  as 
a  ground  for  determining  the  contract.^ 

A  party  suing  for  rescission  on  the  ground  of  mis- 
representation cannot  consistently  ask  for  any  inter- 
locutory order  which  would  have  the  effect  of  enforcing 
specific  performance  of  a  part  of  the  contract.^ 


vi.    Where  one  party  has  refused  to  perform  or 
unreasonably  delayed  performance. 

Eefusai  to      s  1060.  Where    one    party  to  a  contract  absolutely 

perform.  ^  . 

refuses  to  perform  his  part  of  the  contract  when  the 
hour  for  performance  has  arrived,^  the  other  party  may 
accept  that  refusal  and  thereupon  rescind  the  contract. 
So  that  where  a  man  contracted  to  buy  straw  to  be 
delivered  by  instalments,  and  to  pay  on  delivery,  and 
after  a  time  refused  to  pay  for  the  last  load  delivered, 
and  insisted  on  always  keeping  one  payment  in  arrear, 
the  other  party  was  held  entitled  to  rescind  the  con- 
tract.* But  to  justify  rescission  for  this  reason  the 
refusal  to  perform  must  not  be  mere  non-performance 
or   neglect   in   performance:  "there   must   have   been 

1  Tibbatts  V.  Boulter,  73  L.  T.  at  ^  Danube  and  Black  Sea  Railway, 
p.  535.                                                    &c.  Go.  V.  Xenos,  11  C.  B.  N.  S.  152  ; 

2  Oooh  V.  Andrews,  [1897]  1  Ch.      13  Q  B  N  S  825 

at  p.  270.     In  this  case,  however,  an  ,   ,„  ,  „        , ,       „ 

./.  .  „      '„r>^;„t„^    ;„  ^  Withers  Y.Reynolds,  2  K&.M. 

interim   receiver  was    appointed,  in  ^  ' 

order  to  preserve  the  property  from  882.  Distinguish  Cornwall  v.  Hen- 
forfeiture.  son,  [1900]  2  Ch.  298,  303. 
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something  equivalent  to  saying,  '  I  rescind  this  con- 
tract ' — a  total  refusal  to  perform  it,  or  something 
equivalent  to  that  which  would  enable  the  plaintiff  on 
his  side  to  say,  '  If  you  rescind  the  contract  on  your 
part,  I  will  rescind  it  on  mine.'  "  ^ 

§  1061.  The  true  question  is  that  laid  down  in  the  Must  be 
case  of  Freeth  v.  Burr,"^  viz.,  whether  the  acts  and 
conduct  of  the  party  (including  no  doubt  the  words  as 
part  of  the  conduct)  evince  an  intention  no  longer  to 
be  bound  by  the  contract,  or,  in  other  words,  whether 
the  conduct  of  the  party  who  has  broken  the  contract 
is  such  that  the  other  party  is  entitled  to  conclude  that 
the  party  breaking  -the  contract  no  longer  intends  to 
be  bound  by  its  provisions.^  The  answer  in  every  case 
is  an  inference  from  the  facts.  On  this  principle,  that 
the  refusal  must  be  absolute,  it  was  held,  in  a  case 
where  a  defendant  to  a  specific  performance  action 
stated  by  the  defence  that  he  was  unwilling  to  com- 
plete, that  the  plaintiff  was  not  at  liberty  at  the  hearing, 
at  which  the  defendant  did  not  appear,  to  ask  for  an 
immediate  judgment  for  rescission  and  repayment  of 
the  deposit.^ 

§1062.  The  cases  go  yet  a  step  further,   and  showBefusaiby 
that  even   before  the  time  for  performance  has  come  t£n?^^^" 
there  may  be  a  breach  by  anticipation  by  reason  of  a 
wrongful  repudiation  before  the  time  of  performance.'^ 

1  Ehrensperger  v.  Anderson,  3  Ex.  0.  A.,  [1900]  2  Ch.  298,  303 ;  re- 
li8,per  Purke  B.  at  p.  158  ;  Hochster      versing  S.  C,  [1899]  2  Ch.  710. 

V.  De  la  Tour,  2   Ell.  &  BL   678;  ,  ^^^^^  ^  3^  ^^_  ^  ^^^_ 

Freetk  v   Burr,L   E.  9  C.  P  208  ;       ^^  ^^  ^^^  ^^^^  ^^  ^^^    ^  .^ 

Mersey  Steel  and  Iron  Co.  v.  Naylor,       .,■    „  ^  nnAm  i  ni,     4.       nan 

"  „        „  .  this  case,  see  [19091  1  On.  at  p.  262. 

9  App.  Cas.  484.  >        l        j  f 

2  L.  E.  9  0.  P.  208;  approved  by  «  Hochster  v.  De  la  Tour,  2  Ell.  & 
the  Court  of  Appeal  in  Mersey  Steel  Bl.  678  ;  Frost  v.  Knight,  7  Ex.  Ill ; 
Co.  V.  Naylor,  9  Q.  B.  D.  648,  Johnstone  v.  Milling,  16  Q.  B.  D. 
affirmed  9  App.  Cas.  434.  460,   473 ;    and    Dansh    Behylriffel 

^  Rhymney  Railway  Co.  Y.  Brecon,  Syndihat     Ahtieselslcab     v.     Snell, 

&c.   Railway  Co.,  69  L.  J.  Ch.  at  [1908]  2  Ch.  at  p.  137.     See,  too, 

p.   818 ;    S.    0.   88   L.   T.   Ill ;   49  Maconchy  v.  Clayton,  [1898]  1  I.  E. 

W.   E.   116 ;    Cornwall  v.  Benson,  291,  309. 
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insol-  §  1063.  Where,  on   becomina'  insolvent,  a   contract- 

mg  party  practically  gives  notice  to  his  creditors  and 
those  who  have  contracted  with  him  that  he  does  not 
mean  to  pay  any  of  his  debts  or  perform  any  of  his 
contracts,  there  is  a  refusal  which  may  be  accepted  by 
the  other  side,  and  that  by  conduct  as  well  as  by 
express  rescission.^ 

Defect  of       §  1064.  Again,  where  the  contract  is  for  the  sale  of  a 

matter,  thing,  and  the  only  thing  which  the  vendor  can  convey 
is  different  from  the  thing  contracted  for  in  an  essential 
particular,  the  purchaser  may  treat  this  as  a  non-per- 
formance by  the  vendor  which  gives  a  right  to  rescind  ; 
and  he  may  in  some  cases  do  this,'  as  we  have  already 
seen,  even  when  a  clause  for  compensation  exists  in  the 
contract.^ 

Delay.  §  1065.  The  right  to  rescind  which  arises  from  un- 

reasonable delay  in  performance  will  be  considered  in 
the  next  chapter.^ 

vii.    Where  otie  party  has  made  performance  impossible. 

Election  §  1066.  It  is  a  clear  principle  of  law  that  if  by  any 
party.  act  of  one  of  the  parties  the  performance  of  a  con- 
tract be  rendered  impossible,  the  other  party  may,  at 
his  election,  rescind  the  contract  :  *  so  that  where  A. 
contracted  with  B.  to  supply  B.  with  a  chariot  for  five 
years,  which  A.  was  to  repair,  and  before  the  five  years 
had  expired  A.  made  over  the  chariot  to  his  successor 
in  trade,  and  thereby  disabled  himself  from  performing 
the  unperformed  part  of  the  contract,  B.  was  held  at 
liberty  to  rescind  it.^  Similarly  it  seems  clear  that  a 
contract  to  convey  an  estate  may  be  rescinded  if  the 

'  Ex  parte  Chalmers,  L.  E.  8  Oh.  Beav.  376. 

289 ;  Morgan  v.  Bain,  L.  R.  10  0.  P.  *  Panama,   <Sbc.   Telegraph   Co.  v. 

15 ;  of.  Scrimyeour's  claim,  L.  E.  8  India-rubber,  &c.   Co.,  L.  E.  10  Ch. 

Ch.  921.  515,  532. 

2  See  supra,  §  877.  ^  Sobson  v.  Drummond,  2  B.  & 

3  See,  too,  Micholls  v.  Corbett,  34  Ad.  303. 
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vendor  couvey  the  estate  to  a  third  person  :  ^  that  a 
contract  to  pay  in  goods  may  be  rescinded  if  the  payer 
part  with  the  goods  :  '^  that  a  contract  to  write  an  essay 
for  a  particular  series  may  be  rescinded  if  the  publisher 
finally  abandon  the  series  :  ^  that  a  contract  to  accept 
and  pay  for  a  telegraph  cable  on  the  certificate  of  an 
engineer  may  be  rescinded  if  the  party  to  deliver  the 
cable  bribe  the  engineer/ 

§  1067.  The    impossibility    must,    it    seems,     arise  impossi- 
in  respect  of  some  substantial  or  essential  part  of  the  naust  be 
contract ;  ^  though  it  is  not  perhaps  clear  on  principle  stantlai " 
why  a   contracting   party   who    disables    himself  from  ^^^^' 
performing  modo  et  fonnd  should  be  at  liberty  to  allege 
that  the  incapacity  which  he  has  produced  is  in  a  non- 
essential particular. 

§  1068.  But  even  though  the  particular  in  respect  ^^'^"^^^^ig 
of  which  the  impossibility  arises  may  not  be  of  the  ^uced  by 
essence  of  the  contract,  yet  if  it  be  brought  about 
by  the  fraudulent  misconduct  of  the  defendant,  the 
plaintiff's  right  to  rescind  is  clear  in  Equity.  Thus 
where  Company  A.  contracted  with  Company  B.  to 
lay  a  telegraph  cable  for  Company  B.  and  then 
bribed  the  engineer  for  whose  services  in  certifying 
as  to  the  work  the  contract  provided,  Mellish  L.J. 
held  that  even  if  the  certificate  of  the  engineer  could 
not  be  considered  so  much  of  the  essence  of  the  con- 
tract that  the  plaintiff  would  at  Common  Law  have 
been  entitled  to  rescind,  yet  that  the  fraudulent  mis- 
conduct of  the  defendant  company  having  made  it 
impossible  that  the  plaintiff  company  could  have  the  full 
benefit  of  the  contract,  they  were  at  liberty  to  rescind. •* 

1  Palmer  v.   Temple,  9   A.   &   E.      515. 

508 ;  Loveloch  v.  Franhlyn,  8  Q.  B.  "  Panama,   &o.  Telegraph   Co.  v. 

371 ;  Ford  v.  Tiley,  6  B.  &  C.  325.  India-ruller,  &c.  Co.,  L.  E.  10  Ch. 

2  Keys  r.  Earwood,  2  C.  B.  905.  at  p.  532. 

3  Planche  v.  Colburn,  8  Bing.  14.  "  Panama,   &c.  Telegraph   Co.  v. 
*  Panama,  &c.  Telegraph    Co.   v.  India-rubber,  &c.  Co.,  L.    B.  10  Ch. 

India-rubber,  &c.  Co.,  L.  E.  10  Ch.      515. 
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viii.    Want  of  mutualitt/. 
Eesoission      §  1069.  In   some    cases   at    any   rate   the   want   of 

for  want  .  / 

ofmutu-    mutuality    may   be     a    ground    justifying    rescission. 

S'lty-  «  Where  a  person,"  said  the  late  Lord  Eomilly  M.E., 
"  sells  property  which  he  is  neither  able  to  convey 
himself,  nor  has  the  power  to  compel  a  conveyance  of 
it  from  any  other  person,  the  purchaser  as  soon  as  he 
finds  that  to  be  the  case  may  say,  '  I  will  have 
nothing  to  do  with  it.'  "  ^  This  view  has  been  con- 
firmed by  subsequent  cases,  and  has  been  recently 
acted  on  by  the  Court  of  Appeal.^ 

ix.  Statutory  power. 

Bank-  §  1070.  Under    sect.    55    of    the   Bankruptcy   Act, 

aS,%83,  1883,  the  Court  having  jurisdiction  in  a  bankruptcy 
ti.  55  (5).  jjaay,  on  the  application  of  any  person  who  is,  as 
against  the  trustee,  entitled  to  the  benefit  of  or  subject 
to  the  burden  of  a  contract  made  with  the  bankrupt, 
make  an  order  rescinding  the  contract  on  such  terms  as 
to  payment  by  or  to  either  party  of  damages  for  the 
non-performance  of  the  contract,  or  otherwise,  as  to 
the  Court  may  seem  equitable ;  and  any  damages  pay- 
able under  the  order  to  any  such  person  may  be 
proved  by  him  as  a  debt  in  the  bankruptcy. 

1  Farrar  v.  Nash,  35  Beav.  171.         105 ;  Bellamy  v.  Bebenham,  [1891] 

1  Oh.  413.     See,  too,  Maconchy  v. 

2  Brewer  v.  Broadwood,  22  Ch.  D.       Clayton,  [1898]  1  I.  E.  291,  309. 


CANADIAN  NOTES. 

Rescission  on  Purchaser's  Delay. 

The  Court  will  not  encourage  speculative  purchasers. 
Where,  therefore,  it  was  shewn  that  the  purchaser  had 
not  the  means  of  paying  for  the  property  contracted  to 
be  sold,  and,  after  several  demands  upon  him  to  com- 
plete the  purchase,  the  vendor  sold  to  a  third  party,  with 
the  knowledge  of  the  original  purchaser  who  did  not  for- 
bid the  sale  and  appeared  to  acquiesce  in  it,  but  after- 
wards, when  by  reason  of  the  construction  of  a  railroad, 
the  lands  had  increased  very  much  in  value,  filed  a  bill 
to  obtain  a  specific  performance  of  the  contract,  the 
Court  dismissed  his  bill  with  costs.  Langstaffe  V.  Mans- 
field, 4  Grant's  Ch.  607. 

Rescinding  Aborticc  Contract. 

It  was  held  by  the  Chancellor,  in  Grange  v.  Conroy,  1 
Ch.  Ch.  Ont.  198,  Ithat  in  a  suit  by  a  vendor  for  specific  per- 
formance, where  a  decree  for  sale  has  been  made  with  a 
proviso  that  if  the  same  prove  abortive  the  contract  is 
to  be  rescinded,  and  the  sale  has  proved  abortive  and  an 
application  is  made  to  rescind  the  contract,  it  must  be 
shewn  that  the  purchase  money  has  not  been  paid. 
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CHAPTER  XXV. 

LAPSE    OF   TIME. 

§  1071 .  The   lapse    of    time   before    application    to  Nature 
the  Court   for  its    interference   to   enforce    an  uncom-  defence. 
pleted  contract,  or  the  fact  that  the  plaintiff"  has  not 
performed  his  part  of  the  contract  at  the  time  speci- 
fied, may  furnish  grounds  of  defence  to   an  action  for 
specific  performance. 

§  1072.  Before    the    Judicature    Acts,    the   plaintiff"  Time 
in  a  Common  Law  Court  had  to  show  that  all  things  differently 
on    his    part    to   be    performed    had    been    performed  at^£aw 
within  a  reasonable  time,  or,  where  a  time  was  speci-  ^^^^ 
fied  in  the  contract,  within  the  time  so  specified :  and 
at  Common  Law  time  was  thus  always  of  the  essence 
of  the  contract.^     But  in  Equity  the  question  of  time 
was   differently  regarded  :  for   Courts  of  Equity,  dis- 
criminating between  these  formal  terms  of  a  contract, 
a  breach  of   which    it  would  be  inequitable  in    either 
party   to  insist  on  as  a  bar  to  the  other's  rights,  aud 
those  which  were  of  the  substance  and  essence  of  the 
contract,^   and    applying    to    contracts    the    principles 
which   governed   the   interference   of  those   Courts   in 

1  Serry  v.  Young,  2  Esp.  640,  n. ;  time  is  of  course  no  bar  to  an  action 

Wilde  V.  Fort,  4  Taunt.  334 ;  Stoviell  on  the  contract.     Eall  v.  Cazenove, 

V.   RoUnson,   3   Bing.   N.    C.   928 ;  4  East.  477 ;  Eavelock  v.  Geddes,  10 

Alexander  t.  Godwin,  1  Bing.  N.  0.  East,  555  ;    Borneman  v.   Tooke,  1 

671 ;  Vernon  v.  Stephens,  2  P.  Wms.  Camp.   377  ;    Lucas  v.    Godwin,   3 

66 ;  and  cf.  Noble  v.  Edwardes,  5  Ch.  Bing.  N.  C.  737  ;  Lamprell  v.  Bil- 

D.  378.      Where  a  condition  as  to  lericay  Union,  3  Ex.  283. 

time  is  a  mutual  stipulation  and  not  ^  p^^yicin   v.    Thorold,   16  Beav. 

a  condition  precedent,  the  lapse  of  59. 
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relation  to  mortgages/  held  time  to  be  prim&  facie  non- 
essential, and  accordingly  granted  specific  performance 
of  the  contracts  after  the  time  for  their  performance 
had  been  suffered  to  pass  by  the  party  asking  for  the 
intervention  of  the  Court,  if  the  other  party  had  not 
shown     a    determination    not    to   proceed.^     "  When," 
said  Leach  V.C.,  "a  Court  of  Equity  holds  that  time 
is  not  of  the  essence  of  a  contract,   it  proceeds  upon 
the  principle  that,  having  regard  to  the  nature  of  the 
subject,  time  is  immaterial  to  the  value,  and  is  urged 
only  by  way  of  pretence  and  evasion."  ^ 
Provision       §  1073.   Now,  however,  stipulations  in  contracts  as 
judica-     to  time  or  otherwise,  which  would  not,  before  the  date 
as  to  time  °^  *^®  commencement  of  the  Judicature  Act,  1873,  have 
been  decreed  to  be  or  to  have  become  of  the  essence 
of  such  contracts  in  a  Court  of  Equity,  receive  in  all 
Courts  the  same  construction  and  efiect  as  they  would 
formerly  have  received  in  Equity.*     In  other  words,  the 
doctrines  and  rules  of  Equity  as  to  the  effect  of  lapse  of 
time  are  now  applicable  to  and  govern  every  contract 
that  falls  within  the  jurisdiction  of  any  of  the  Courts, 
superior   or   inferior,'    of  this    country.      So   that,  for 
instance,  whilst   before  the  Judicature  Act  the   times 
fixed  by  a  contract  for  payment  and  completion  were, 
according  to  law,  of  the  essence  of  the  contract,  so  that 
non-payment  by  the  default  of  the  purchaser  on  the 
day  fixed  authorized  the  vendor  to  treat  the  contract  as 
rescinded, — since  the  Judicature  Act  the  purchaser  has 


1  See  per  Lord  Bldon  in  Seton  v.  Railway  Co.,  31  Beav.  504  (comple- 
Slade,  7  Ves.  273.  tion  within  a  reasonable  time). 

2  Pinche  V.  Ourteu,  4  Bro.  C.  C.  3  i^  Boloret  v.  SothschUd,  1  S.  & 
329;  BadcUffe  v.  Warrington,  12  g_  ^^  p_  ggg^  Consider  Spra^«6  y. 
Ves.  326.     See  per  Lord  Eedesdale  ^^^^^^  j-^g^g^  ^_  q_  g^g^  gg^_ 

in  Lennon  v.  Napper,  2  Soil.  &  Lef. 

684;  per  Lord  Romilly  M.R.  and  *  Jud.  Act,  1873,  s.  25  (7);  Jud. 

Lord    Cranworth    (when    V.C.)    in  ^ct.  1875,  s.  10.     Cf.  Noble  v.  Ud- 

FarJHn  v.  Thorold,  16  Beav.  59  ;  2  wardes,  5  Oh.  D.  378. 

Sim.  N.  S.  1 ;  Baher  v.  Metropolitan  ^  See  Jud.  Act,  1873,  s.  91. 
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a  reasonable  time  after  the  stipulated  day  within  which 
to  pay  before  the  vendor  can  rescind/ 

These  doctrines  and  rules,  then,  we  now  proceed  to 
consider. 

§  1074.  It  is  proposed  to  discuss  the  subject  in  hand  ^j^^^^^i°" 
under  the  following  heads ;  viz. : —  subject. 

(i)  Cases  where  time  was  originally  of  the  essence 
of  the  contract : 

(ii)  Cases  where  time,  though  not  originally  of  the 
essence  of  the  contract,  has  been  engrafted  into  its 
essence  by  subsequent  notice  : 

(iii)  Cases  where  the  delay  has  been  so  great  as  to 
constitute  laches  disentitling  the  party  to  the  aid  of 
the  Court,  and  evidencing  an  abandonment  of  the 
contract  irrespectively  of  any  particular  stipulation 
as  to  time  : 

(iv)  Cases  where  time  does  not  run  : 
(v)  Cases  where  the  objection  on  the    ground  of 
lapse  of  time  is  waived. 

i.    Time  originally  of  the  essence  of  the  contract. 

§  1075.  Time  is  originally  of  the  essence  of  the  con-  when 
tract,  in  the  view  of  a  Court  of  Equity,  whenever  it  oUhe^ 
appears  to  have  been  part  of  the  real  intention  of  the  ^^^®^°®- 
parties  that  it  should  be  so,  and  not  to  have  been  in- 
serted as  a  merely  formal  part  of  the  contract.^     As 
this  intention  may  either  be  separately  expressed,  or 
may  be  implied  from  the   nature  or  structure  of  the 
contract,    it   follows    that   time   may  be    originally    of 
the  essence  of  a  contract,  as  to  any  one  or  more  of  its 
terms,  either  by  virtue  of  an  express  condition  in  the 
contract  itself  making  it  so,  or  by  reason  of  its  being 
implied.     It  will  be  convenient  to  consider  the  cases 
separately;   premising,   however,  that   the   point   that 

1  Ro-we  V.  Smith,  27  Ch.  D.  89,  ^  Hipwell  v.  Knight,   1   Y.  &  C. 

at  p.  103.  Ex.  401. 
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time  is  of  the  essence  of  the  contract  is  one  which 
should  be  made  by  the  party  insisting  on  it  without 
delay.  ^ 

Byexpress      §  1076.  The  Court  of  Chancery  seems  at  one  time 
'  to  have  gone  so  far  in  its  disregard  of  time  as  to  con- 
sider that  it  was  of  no  consequence  in  Equity :  ^  and 
accordingly  Lord  Thurlow^  seems  to  have  maintained 
that  no   expression   in   the  contract  could  make  time 
of  the   original    essence  of  it.      Lord    Kenyon   M.R., 
however,   maintained    the   contrary :  *   Lord   Thurlow's 
doctrine  was  doubted  by  Lord  Eldon  :  ^  and  accordingly 
express  stipulations  rendering  time  of  the  essence  have 
repeatedly  been  maintained   as  valid   and  binding   in 
Equity/  in  respect,  for  instance,  of  covenants  for  the 
renewal  of  leases,'  and  stipulations  as  to  the  time  for 
payment  of  the  deposit^  or  the  balance  of  the  purchase- 
money.® 

Condition      §  1077.    In  Order  to  render   time   thus  essential,  it 

clear.  niust  be  clearly  and  expressly  stipulated,  and  must  also 
have  been  really  contemplated  and  intended  by  the 
parties  that  it  shall  be  so  :  it  is  not  enough  that  a  time 
is  merely  mentioned  during  which  or  before  which  some- 
thing shall  be  done. 

Instances.  §  1078.  Therefore  in  a  case  where  the  contract,  dated 
the  23rd  of  October,  was  to  grant  a  new  lease  "upon 
condition  "  of  the  intending  lessee  paying  on  or  before 
the  end  of  the  month  a  premium  of  1,000  guineas, 
Lord  Eldon  nevertheless  refused  (on  an  interlocutory 
application)  to  treat  the  period  limited  by  the  contract 
as   essential,   considering   that,   upon    the  facts  of  the 

1  Monro  v.  Taylor,  8  Ha.  51,  62.  ^  Hudson  v.  Bartram,  3  Mad.  440 ; 

2  Gibson  v.  Patterson^,  1  Atk.  12,      Lloyd  v.  Rippingale,  cited  1  Y.  &  C. 
which  has  been   thought   an    erro-      Ex.  410. 

neous  report.     See  Lloyd  v.  CoUett,  ''  BaynJiam  v.  Ouy's  Hospital,  3 

4  Bro.  C.  0.  469,  n.  (3).  Ves.  295. 

3  Oregson    v.    Riddle,    cited    by  ^  Honeyman  v.  Marryat,  21  Beav. 
Eomilly,  arg.  7  Ves.  268.  14,  24. 

*  Machreth  v.  Marlar,  1  Cox,  259.  "  Barclay  v.  Messenger,  22  W.  R. 

6  In  Seton  v.  Slade,  7  Ves.  270.  522 ;  43  L.  J.  Ch.  449. 
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case,  the  amount  of  the  premium  was  really  the  only 
thing  contemplated  by  the  parties,  and  that  there  was 
nothing  to  show  that  payment  at  a  particular  day  was 
the  object/ 

So,  again,  where  a  day  was  specified  for  the  delivery 
of  the  abstract,  it  was  held  non-essential,  although  the 
purchaser  upon  its  expiration  immediately  refused  to 
proceed :  ^  and  in  Parkin  v.  Thorold,^  where  a  day  had 
been  specified  for  the  completion  of  the  contract.  Lord 
Eomilly  M.R.  held  it  to  be  non-essential,  though  in  so 
doing  he  difi"ered  from  the  previous  observations  of 
Lord  Cran worth,  made  (when  V.C.)  in  the  same  case 
at  an  earlier  stage.*  Lapse  of  time  in  payment  of  the 
purchase-money  may  generally  be  recompensed  by 
interest  and  costs.® 

§  1079.  Time  may  be  implied  as  essential  in  a  implied, 
contract,  from  the  nature  of  the  subject-matter  with 
which  the  parties  are  dealing.  "  If,  therefore,"  said 
Alderson  B.,"  "  the  thing  sold  be  of  greater  or  less 
value  according  to  the  effluxion  of  time,  it  is  manifest 
that  time  is  of  the  essence  of  the  contract :  and  a 
stipulation  as  to  time  must  then  be  literally  complied 
with  in  Equity  as  well  as  in  Law."  In  respect  of 
reversionary  interests,  therefore,  it  is  held  to  be  of  the 
essence  of  justice,  that  contracts  for  sale  should  be 
executed  immediately  and  without  any  delay,'  unless 
indeed  the  terms  of  the  contract  are  such  as  to  show 
that  the  parties  contemplated  the  possible  occurrence 
of  a  delay,  and  intended,  in  the  event  of  that  delay 

1  Hearner.  reraam*,  13  Ves.  287.         1.     Distinguish  Barclay  v.  Messen- 

2  Roberts  v.  Berry,  16  Beav.  31,      ger,  22  W.  R.    522;    43  L.  J.  Ch. 
affirmed   3   De    G.   M.   &    G.   284.      449. 

Consider  Venn  v.   Cattell,  27  L.  T.  ''   Vernon  v.  Stephens,  2  P.  Wms. 

469.  66. 

"  16  Beav.  59  ;  but  see  the  judg-  "  In  Hipwell  v.  Knight,  1  Y.  &  0. 

ment  of  Jessel  M.R.  in  Barclay  v.  Ex.  416. 

Messenger,  22  W.  E.  522 ;  43  L.  J.  ^  Newman  v.  Rogers,  4  Bro.  C.  0. 

Ch.  449.  391 ;   Spurrier  v.  Hancock,  4  Ves. 

*  Parkin  v.  Thorold,  2  Sim.  N.  S.  667. 

P.  2    M 
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occurring,  to  keep  the  bargain  alive.^     Ordinarily,  the 
purchaser  of  a  reversion  may  not  lie  by  until  the  posi- 
tion of  the  parties  is  altered,  and  then,  when  the  reversion 
falls  in,  come  and  say  "  Give  me  the  fund."  ^ 
Subject-        §  1080.  So,  again,  where  the  subject-matter  is  from 
daily        its  nature  exposed  to  daily  variation,  the  Court  inclines 
varying.    ^^  }ioH  time  to  be  material,  as  in  the  sale  of  the  stock 
in  a  public-house,^  in  contracts  for  granting  annuities  on 
lives,*  and  in  purchases  of  government  stock.  ° 
Commer-       §  1081.  And  SO,  again,  where  the  object  of  the  con- 
prise.      "  tract  is  a  commercial  enterprise,  the  Court  is  strongly 
inclined  to  hold  time  to  be  essential,  whether  the  contract 
be  for  the  purchase  of  land  for  such  purposes,  or  more 
directly  for  the  prosecution  of  trade.^     This  principle 
has  been  acted  on  in  the  matter  of  a  contract  respecting 
land  which  had  been  purchased  for  the  erection  of  mills,' 
also  in  relation  to  a  sale  of  pasture  lands,  required  by 
the  purchaser,  as  the  vendor  knew,  for  stocking,'  and 
in  several  cases  of  contracts  for  the  sale  of  public-houses 
as  going  concerns.'    For  the  purchaser  of  a  public-house 
presumably  buys  it  for  the  purpose  of  carrying  it  on, 
and  it  would  be  ruinous  to  him  if  he  were  kept  out 


of  it. 


10 


1  Patrick  V.  Milner,  2  C.  P.  D.  ^  Seaton  v.  Mapp,  2  Coll.  556 
at  p.  348.     See  infra,  §  1087.  (where  the  esaentiality  of  time  was 

2  Levy  V.  Stogdon,  [1899]   1  Ch.  arrived  at  from  the   Conditions   as 
at  p.  10,  affirming  the  decision  of  well   as   from   the    subject-matter) 
Stirling  J.,  [1898]  1  Ch.  478.  Day  v.   Luhke,   L.   E.  5  Eq.  336 

3  Goslake  v.  Till,  1  Euss.  376  ;  Cowles  v.  Qale,  L.  R.  7  Ch.  12.  See. 
Weston  V.  Savage,  10  Oh.  D.  at  too,  the  judgment  of  Hall  V.C.  in 
p.  741.  Weston   v.    Savage,    10    Ch.   T>.    at 

«   Withy  V.  Cottle,  T.  &  E.  78.  "  p.  741,  and  Olaydon  v.  Green,  L.  E. 

6  Doloret  v.  Rothschild,  1  S.  &  S.  3  0.  P.  511 ;  also  Tadcaster  Tower 

590.     See  also  Lewis  v.  Lord  Lech-  Brewery  Co.  v.  Wilson,  [1897]  1  Oh. 

mere,  10  Mod.  503.  at  p.  711,  in  which  case  (at  pp.  709, 

8   Walker  v.  Jeffreys,  1  Ha.  341,  710)  the   obligations  of  the  vendor 

348 :   Coslahe  v.  Till,  1  Euss.  376.  of  a  licensed  public-house  were  dis- 

'   Wright  V.  Howard,  1   S.  &  S.  cussed. 
190. 

8  Byas  V.  Eooney,  27  L.  E.  Ir.  4 ;  "•  Per  James  L.J.  in    Cowles   v. 

affirming  S.  0.  25  L.  E.  Ir.  342.  Gale,  L.  E.  7  Ch.  at  p.  15. 
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§  1082.  The  same  principle  applies  with  especial  Mines. 
force  to  contracts  relating  to  mines.  The  nature  of 
all  mining  transactions  is  such  as  to  render  time 
essential :  for  no  science,  foresight,  or  examination 
can  afford  a  sure  guarantee  against  sudden  losses,  dis- 
appointments, and  reverses,  and  a  person  claiming  an 
interest  in  such  undertakings  ought  therefore  to  show 
himself  in  good  time  willing  to  partake  in  the  possible 
loss  as  well  as  profit.^  So  in  several  cases  time  has 
been  held  of  the  essence  in  contracts  for  the  sale  of 
mines  and  works.^ 

§  1083.  Again,  where  the  contract  had  relation  to  Coai. 
the  supply  of  coal,  and  eleven  months  were  allowed  to 
elapse  before  filing  the  bill,  the  article  being  one  fluc- 
tuating from  day  to  day  in  its  market  price,  the  Court 
held  the  delay  a  ground  for  declining  its  interference  :  ^ 
and  where  the  contract  contemplated  the  payment  of  Patents. 
moneys  to  be  applied  towards  obtaining  patents,  time 
was  from  the  nature  of  the  object  in  view  held  to  be 
of  the  essence.* 

§  1084.  So,  again,  where  a  contract  specified  a  time  shares. 
by  which  calls  were  to  be  paid  up,  or  in  default  the 
shares  were   to   be   forfeited ;  °    and  where   a   contract 
gave  an  option  to  be  exercised  before  a  certain  time  to 
convert  loan  notes  into  shares :  *    in  both   these   cases 


1  Per  Knight  Bruce  L.J.  in  Fren-      v.  Smith,  22  Ch.  D.  640. 

V.  Turton,  1  Y.  &  C.  C.  C.  3  Pollard  v.   Clayton,  1  K.  &  J. 


110,  and  in  Qlegg  v.  Edmondson,  8  462 ;  per  Lord  Redesdale  in  Crofton 

De  G.  M.  &  G.  at  p.  814.  v.  Ormshy,  2  Sch.  &  Lef.  604.     Cf. 

2  Pa/'^erv.iJ'n'rt,  IS.  &S.  199,n.;  Euxham  v.   Llewellyn,   21   W.    R. 

per  Lord  Eldon  in  Gity  of  London  570,  766,  infra,  §  1110. 

V.  Mitford,  14  Ves.   58 ;    Walker  v.  *  Payne  v.  Banner,  15  L.  J.  Oh. 

Jeffreys,   1    Ha.   341;    Alloway    v.  227. 

Braine,  26  Beav.  575  ;  aod  cf.  Eads  ^  Sparks  v.  Liverpool  Waterworks 

V.  Williams,  4  De  G.  M.  &  G.  674 ;  Co.,  13  Ves.  428. 

Clegg  v.    Edmondson,    8    ib.    787;  "  Oampiell  v.  London  and  Brigh- 

Huxham  v.  Llewellyn,  21  W.  E.  570,  ton   Railway    Co.,   5  Ha.  510,  529. 

766;     Crlasbrook  v.  Richardson,   23  See,  too,   Sprague  v.  Booth,  [1909] 

■W.  R.  51,  infra,      1109 ;  Nicholson  A.  C.  at  p.  581. 


532  DEFENCES  TO  THE  ACTION. 

time  was  from  the  nature  of  the  subject-matter  of  the 
contract  held  to  be  essential/ 

It  may  here  be  noticed  that  where  a  contract  for  the 
sale  of  shares  does  not  fix  a  time  for  the  delivery  of 
the  certificates  to  the  purchaser,  the  vendor's  obliga- 
tion is  to  deliver  them  within  a  reasonable  time ;  and 
an  unreasonable  delay  in  performance  of  this  obligation 
may  justify  the  purchaser  in  refusing  to  accept  the 
shares.^ 

^"wleks  §  ■^^^^"  -^^^  ^^^®  ^^  Maobryde  v.  Weehes,^  is  a  strong 
illustration  of  the  principle  under  discussion.  There 
the  plaintiff  by  the  contract  undertook  to  purchase  a 
field  adjoining  his  own,  to  procure  an  assignment  of  a 
term,  and  to  do  other  things  which  usually  require 
time  :  but  the  nature  of  the  subject-matter  of  the 
contract,  which  was  a  colliery,  was  held  to  make  time 
of  the  essence  of  the  contract,  to  the  extent  of  rendering 
it  incumbent  on  the  vendor  to  use  his  utmost  diligence 
in  completing  the  contract,  and  giving  the  purchaser  a 
right  to  decline  completing,  if  the  vendor  failed  in  so 
exerting  himself.  In  this  case  the  purchaser,  after 
little  more  than  two  months  had  elapsed  from  the  date 
of  the  contract,  gave  the  vendor  notice  that,  unless  he 
completed  it  within  another  month,  the  purchaser 
would  rescind,  and  the  time  so  limited  by  the  pur- 
chaser was  held  to  be,  under  the  circumstances, 
reasonable. 

Surround-  §  1086.  The  essentiality  of  time  may  also  be  im- 
plied from  the  surrounding  circumstances  connected 
in  each  case  with  the  particular  contract.*  Thus  where 
a    man    purchasing     a    house    with     the    object    of 

1  "  On  a  contract  for  the  sale  of  s  22  Beav.  533,  539 ;  of.  Evxham 
shares,  time  is  of  the  essence  of  the  y_  Llewellyn,  21  W.   E.  570,  766; 

contract  both  at  law  and  in  equity.''  ,         ,     ,,         

Be  Schwalacher,  Stern  v.  Schwab-  "°'^'  ^'  '"  '^'  "°*'^^'  '"^'''''  ^  ^^^^ 

acher,  98  L.  T.  at  p.  129.  '^*  ^^i- 

2  De  Waal  v.  Adler,  12  App.  Gas.  *  •?«»'  Turner  L.J.  in  JRoberts  v. 
141,  145.  Berry,  3  De  G.  M.  &  G.  at  p.  291. 


ing  cir- 
cum- 
stances 
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immediately  occupying  it  as  his  own  residence  stipulated 
in  the  contract  that  possession  should  be  given  on 
a  specified  day,  and  the  vendor  failed  to  show  a  good 
title  by  that  day,  it  was  held  that  the  stipulation 
as  to  time  was  of  the  essence  of  the  contract,^  and  the 
vendor,  though  he  ofiered  actual  possession,  failed  to 
enforce  specific  performance."  Possession  in  such  a 
contract  means  possession  with  a  complete  title  pre- 
viously shown.  ^ 

§  1087.  The  case  of  Webb  v.  Hughes  *  is  not  at  coudition 
variance  with  this  principle,  but  illustrates  a  limitation  time^not 
of  it.  There,  too,  the  house  and  land,  the  subject-  essence 
matter  of  the  contract,  were  required  by  the  purchaser 
for  immediate  residential  occupation,  but  the  conditions 
of  sale,  after  naming  a  day  for  completion,  went  on 
to  provide  that  if,  from  any  cause  whatever,  the 
purchase  should  not  then  be  completed,  the  purchaser 
should  pay  interest  on  the  unpaid  purchase-money 
from  that  day  until  the  actual  completion  of  the  pur- 
chase ;  and  it  was  accordingly  held  that,  inasmuch  as 
parties  to  the  contract  evidently  contemplated  the 
possibility  of  the  completion  being  postponed  beyond 
the  day  named,  time  was  not  of  the  essence.  The 
ratio  decidendi  of  this  case  is  obviously  applicable  what- 
ever the  nature  of  the  subject-matter  of  the  contract, 
and  it  has  accordingly  been  applied  even  to  the  sale 
of  a  reversionary  interest.^ 

§  1088.  Again,  where   the   members   of  a   company  Option  of 

1  .  T  .  ,.   .  retire- 

in   general   meeting   agreed    to   certain   conditions   on  mentfrom 

which  dissenting  members  should  be  allowed  to  retire  '^°^^^^'^- 

from  the  company,  and  one  of  those  conditions  fixed 

a  date  by  which  the  option  to  retire  was  to  be  declared, 

the  House  of  Lords  held  that  that  date  was  so  essential 

'  See  Gedge  v.  DuJce  of  Montrose,      p.   68.    As  to  possession,  see  also 
26  Beav.  45.  Lake  v  Dean,  28  Beav.  607. 

2  miey  V.  Thomas,  L.  E.  3  Ch.  61.  *  ^  f^^  ^'^■,!?'      o  n    p    r. 

■*  Patrick  V.  Milner,  2  C.   P.  D. 

3  Per  Eolt  L.J.,  L.  R.  3  Ch.  at      342. 
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a  part  of  the  arrangement,  that  the  directors  had  no 
power   to   allow  any  member   to   retire  who   had   not 
declared  his  option  within  the  limited  time.^ 
Where  §  1089.  Where  hardship  would  result  from  consider- 

wouid  ing  time  immaterial,  as  where  delay  in  completion 
hardship,  would  involve  One  of  the  parties  in  a  serious  liability 
or  loss,  the  Court  will  incline  to  consider  time  as  being 
of  the  essence.  Thus  where  a  tenant  without  any 
definite  interest,  agreed  for  the  sale  of  his  goodwill 
and  business  to  a  purchaser  to  be  completed  on  the 
25  th  of  March,  that  day  was  considered  essential,  Inas- 
much as  if  the  contract  were  not  then  completed,  the 
vendor  might  render  himself  liable  as  tenant  for  the 
ensuing  year.^  And  so,  again,  where  the  body  to  par- 
ticipate in  the  purchase-money,  being  a  Chapter,  was 
liable  to  variation,  non-payment  of  the  consideration 
money  at  the  specified  time  was  held  fatal  to  the 
subsistence  of  the  contract.^ 
Time  in        §  1090.  Where  the  vendor  stipulates  that  time  shall 

some  .  ^ 

respects  be  of  the  essence  in  respect  of  some  of  the  conditions 
essence,  in  his  favour,  the  Court  inclines  to  hold  it  essential 
in  respect  of  others  also  against  him.  Vendors  so 
stipulating  for  the  essentiality  of  time  in  their  favour, 
"cannot  fairly,"  said  Kuight  Bruce  V.C,  "complain 
of  being  held  strictly  to  the  conditions  themselves.  .  .  . 
The  plaintiffs'  proposition  is  that  the  purchaser  shall 
be  held  by  a  cable,  and  the  vendors  by  a  skein  of 
silk."*  Accordingly  where  it  was,  by  one  clause  of 
the  contract,  provided  that  the  vendors  should  deliver 
the  abstract  to  the  purchaser  within  twenty-one  days 
from  the  date  of  the  contract,  and,  by  another  clause, 

1  Houldsworth  v.  Evans,  L.  E.  3      &   Gr.  at  p.  292  ;   St.   Leon.   Vend. 
H.  L.  263.  227. 

■''  OoslaJce  v.  Till,  1  Russ.  376; 
Welh  v.-  Maxwell  (No.  1),  32  Beav. 
408,  afiBrmed  33  L.  J.  Ch.  44 ;  11 
W.  R.  842;  (?ree?iv.(SeOTn,13Ch.D.  ■*  '5'" Mi    v.    3Iap2^,   2   Coll.  556, 

589 ;  Boherts  v.  Berry,  3  De  Gr.  M.      564. 


3  Carter  v.  Bean  of  Ely,  7  Sim. 
211. 
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that  the  purchaser  should  send  in  his  requisitions 
within  twenty-eight  days  from  the  delivery  of  the 
abstract,  and  in  this  respect  time  should  be  of  the 
essence  of  the  contract ;  and  the  vendors  did  not 
deliver  the  abstract  until  more  than  two  months  after 
the  date  of  the  contract ;  the  Court  refused  to  hold 
the  purchaser  bound  to  comply  with  the  stipulation 
as  to  the  time  for  sending  in  requisitions,  holding  that, 
in  such  a  case,  the  time  for  taking  the  objections, 
and  the  mode  in  which  they  are  to  be  considered  as 
waived,  should  depend  upon  the  general  principles  of 
the  Court.  ^ 

§1091.  Where  the  contract  contains  stipulations  in  where  the 

c     1  1  f        ■       contract 

favour  of  one  party  and  not  of  the  other, — as,  for  m-  is  uni- 
stance,  an  option, — or   is   in    anywise    unilateral,    the 
Court,  if  it  does  not  consider  time  as  originally  of  the 
essence,  will,  as  we  shall  hereafter  see,  look  at  it  with 
more  than  usual  strictness.^ 


ii.    Time  made  essential  hy  notice. 

§  1092.  Where  time  was  not  originally  of  the  essence  When 
of  the  contract,  but  one  party  has  been  guilty  of  gross,  may  bei 
vexatious,  unreasonable,  or  unnecessary  delay  or  default  ^°^^*  *  ' 
in  relation  to  it,  the  other  party  becomes  entitled  to 
limit  a  reasonable  time  within  which  the  contract  shall 
be  perfected  by  the  other ;  and  in  default  of  obedience 

^   Upperton  v.  Niclcohon,  L.  E.  6  ^  See  infra,  §  1103.     As  to  the 

Ch.  436 ;    followed  in   Re   Todd  &  exercise   of    options,    see    Moss    v. 

McFadden's  Contract,  [1908]  1  I.  R.  Barton,  L.  R.  1   Eq.   474   (lease) ; 

213,  where,  a  condition  of  sale  having  Austin  v.  Tawney,  L.  R.  2  Ch.  143 

required   the  vendor  to   furnish   an  (purchase) ;  DibUn  v.  Diblin,  [1896] 

ahstract    "  immediately     after     the  2   Ch.  at  p.  350 ;   Friary  Holroyd 

sale,"    it    was    held    that    "  imme-  and  Healey's  Breweries  v.  Singleton, 

diately"   meant    "forthwith,"    and  [1899]  1  Ch.  86  ;  [1899]  2  Ch.  261 

that  ■  delivery    of    the    ahstract    on  (exercise    of    option     by    equitable 

the   fifth    day   after    the    sale    was  assignees);  and  Starhey  v.  Barton, 

not  a   compliance  with    the   condi-  [1909]    1    Ch.    284    (purchase    by 

tion.  tenant  of  landlord's  interest). 
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to  such  notice  the  Court  will  not  enforce  specific  per- 
formance, but  will  leave  the  parties  to  their  strictly- 
legal  rights.^  It  is  to  be  observed  that  it  is  only  when 
such  delay  or  default  has  happened  that  this  right 
occurs.  There  is  no  general  right  in  either  party  to 
limit  a  time.  Where  the  right  exists,  and  the  vendor 
is  the  party  in  default  and  has  received  a  deposit,  the 
purchaser  may,  after  reasonably  exercising  the  right, 
maintain  an  action  against  the  vendor  for  recovery  of 
the  deposit,  with  interest  and  the  costs  of  investigating 
the  title.' 
introduo-  §  1093.  This  beneficial  principle  is  of  comparatively 
principle,  reccnt  introduction.  In  a  case  before  Leach  V*C.  in 
1821,  he  did  not  consider  it  to  be  then  decided  that 
time  could  thus  be  made  essential  by  subsequent 
notice ;  ^  and  where  clear  notice  had  been  given  that 
a  purchaser  would  insist  on  completion  by  the  time 
specified.  Lord  Erskine  had  previously  refused  to  con- 
sider time  as  of  moment  in  the  contract.*  But  the 
principle  is  now  well  established. 
Tiie  time  §  1094.  It  is  not,  of  course,  possible  for  either  party 
by  notice  arbitrarily  and  suddenly  to  put  an  end  to  negotiations 
reason-^  as  to  title,^  or  other  matters  pending  between  the 
^^^*'  parties.  The  time  specified  by  the  notice  must  be 
reasonable,  i.e.,  long  enough  for  the  proper  doing  of  the 
things  required  to  be  done :  ^  if  it  be  not  so  (and  the 
question  of  reasonableness  must  be  determined  as  at  the 
date  when  the  notice  is  given '),  the  notice  will  fail  in 
engrafting  time  into  the  essence  of  the  contract.  Thus, 
in  one  case,  six  weeks,  being  a  less  time  than  the  vendor 

1  Taylor  v.  Brown,  2  Beav.  180 ;       Vee.  326. 

Benson  v.  Lamb,  9  Beav.  502 ;  NoJces  ^  Taylor  v.  Brown,  2  Beav.  180 ; 

V.  Lord  Kilmorey,  1  De  Gr.  &  Sm.  Qreen  v.  Sevin,  13  Ch.  D.  589. 

444.  °  King  v.    Wilson,  6  Beav.  124; 

2  Compton  V.  Bagley,  [1892]  1  Ch.  but    see    Macbryde    v.    Weekes,    22 
313.  Beav.  533  ;  supra,  §  1085. 

3  Beynolds  v.  Nelson,  6  Mad.  18.  ''  Crawford  v.  Toogood,  13  Ch.  D. 
*  BadcUffe     v.     Warrington,    12      153. 
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took  to  furnish  the  abstract,  were  held  to  be  an  un- 
reasonably short  time  for  the  vendor  to  insist  on  the 
purchaser's  completing,  and  the  notice  was  therefore 
inoperative  ;  ^  in  another  case  fourteen  days  were  held 
not  to  be  a  reasonable  time  within  which  to  require  the 
plaintiffs  to  produce  a  deed  and  complete  the  title  ;  ^ 
and  in  another,  where,  after  negotiations  as  to  the  title 
had  been  going  on  for  upwards  of  three  years,  the 
purchaser  gave  notice  that,  unless  a  good  and  market- 
able title  were  shown  and  made  out  within  five  weeks, 
he  would  treat  the  contract  as  at  an  end,  the  notice  was 
held  unreasonable  and  bad.^  And  again  when  the  objec- 
tion is  one  of  conveyance  and  not  of  title,  and  the  date 
for  the  completion  of  the  contract  is  not  of  the  essence, 
the  proper  course  for  the  purchaser  to  pursue  where  the 
vendor  has  made  default  at  the  day,  is  to  give  him  a 
notice  to  complete  within  a  reasonable  time,  and  that  in 
default  the  contract  will  be  rescinded.* 

§  1095.  But  where  a  vendor  has  previously  refused  Previous 

1  ■        ■  ■  1  •  f  n  1  refusal  to 

to  remove  an  objection,  a  time  which  would  be  unrea-  remove 
sonably  short  in  the  first  instance  for  the  removal  of  it 
may  then  become  a  reasonable  period,  after  which  the 
purchaser  may  treat  the  contract  as  rescinded.^ 

§  1096.  Again,  where  a  notice  to  rescind  was  waived  ^°J^{ 
in  case  evidence  requisite  to  prove  the  title  was  pro-  waiver  of 
duced  immediately,  the  evidence  not  having  been  pro- 
duced, the  bill  was  dismissed.® 

S  1097.  And  the  nature  of  the   contract   rendering  Nature 

T    ■  IT  1  11  .  °  of  the 

expedition  obligatory,   may  make  reasonable  a  notice 

1  Pegg  v.  Wisden,  16  Beav.  239.  (No.  1),  32  Beav.  408,  affirmed  33 
Distinguish  Smith  v.  Batsford,  76  L.  J.  Oh.  44 ;  H  W.  E.  842  ;  Green 
L.  T.  179,  where  a  notice  by  the  v.  8evin,  13  Ch.  D.  589 ;  Craioford 
vendor,  requiring  the  purchaser  to  v.  Toogood,  13  Ch.  D.  153. 
complete  in  ten  days,  was,  under  ^  McMurray  y.  Bpicer,'L.'S,.  5'&q^. 
the  circumstances  held  reasonable.  527. 

2  Parhin  v.  Thorold,  16  Beav.  59  «  Hatton  v.  Bmsell,  38  Ch.  D.  334. 
(cf.  S.  C.  2  Sim.  N.  S.  1).    Distin-  ^  j^gff  y_  Riccard,  22  Beav.  307. 
guish   Compton  v.  Bagley,  [1892]  1  «  Stewart  v.  Smith,  6  Ha.  222,  n. 
Ch.  313.    See,  too,  Wells  v.  Maxwell,  (Leach  V.C). 
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subject-    which  would  otherwise  be  too  short      Thus,  where  A. 

matter.  i  -r, 

agreed  to  grant  B.  a  mining  lease,  and  for  that  purpose 
undertook  to  buy  a  field  adjoining  his  own,  to  procure 
an  assignment  of  a  term,  and  do  other  acts  requiring 
time,  and  nine  weeks  elapsed  from  the  contract  without 
any  communication  from  A.  to  B.  to  show  when  the 
contract  was  likely  to  be  completed,  and  B.  then  gave  A. 
notice  to  complete  within  one  calendar  month,  and  in 
default  to  rescind  the  contract ;  it  was  held  that  the 
nature  of  the  subject-matter  of  the  contract  rendered 
expedition  on  the  part  of  the  lessor  essential,  and  that 
the  month's  notice  was  reasonable.'  And  similarly, 
where  the  subject  of  the  contract,  entered  into  on  the 
25th  of  August,  1890,  was  a  farm,  and  it  was  iu  the 
contemplation  of  the  parties  that  the  purchaser  was 
personally  going  into  possession,  and  that  the  purchase 
should  be  completed  so  as  to  allow  of  his  entering  into 
possession  at  or  about  the  following  Michaelmas,  it  was 
held  that  a  notice  given  on  the  13th  of  October,  1890, 
by  the  purchaser's  solicitors  to  the  vendor's  solicitor,  to 
the  effect  that  unless  a  proper  abstract  was  delivered 
within  fourteen  days  the  purchaser  would  treat  the 
contract  as  at  an  end,  was  a  reasonable  notice.^ 
What  §  1098.  The  notice  to  engraft  time  into  the  contract 

requisite,  uiust  be  distinct,  and  unequivocal :  thus,  a  notice  that 
one  party  would  consider  the  n  on -performance  by  a 
certain  day  as  equivalent  to  a  refusal  to  perform,  was 
held  not  to  amount  to  a  notice  that  the  contract  would 
then  be  considered  as  rescinded.^  The  notice  should,  for 
certainty,  be  confined  to  the  next  act  to  be  done  by  the 
party  to  whom  it  is  given. 
Where  §  1099.  It  does  not  appear  to  be  necessary  that  the 

notice       uotice  should  be  in  writing  :  for  this  purpose  statements 
sufficient,  jjjg^^jg  i^y.  ^-j^Q  purchaser's  agent  at  the  time  of  signing 

1  Machryde  v.    Weehes,  22   Beav.      313,  318. 

533.  ^,  Beynolds    v.    Nelson,    6    Mad. 

2  Compton  V.  Bagley,  [1892]  1  Ch.      18. 
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the  contract,  to  the  effect  that  time  was  essential,  were 
in  one  case  admitted  as  evidence.^ 


iii.  Lapse  of  time  constituting  laches  or  evidencing 
abandonment  of  contract. 

§  1100.    The  Court   of   Chancery   was   at  one  time  Delay  aa 

I  fl  P  n  A^ 

inclined  to  neglect  all  consideration  of  time  in  the 
specific  performance  of  contracts  for  sale,  not  only  as 
an  original  ingredient  in  them,  but  as  affecting  them  by 
way  of  laches.^  But  it  is  now  clearly  established,  that 
the  delay  of  either  party  ^  in  not  performing  its  terms 
on  his  part,  or  in  not  prosecuting  his  right  to  the  inter- 
ference of  the  Court  by  the  institution  of  an  action,  or, 
lastly,  in  not  diligently  prosecuting  his  action,  when 
instituted,*  may  constitute  siich  laches  as  will  disentitle 
him  to  the  aid  of  the  Court,  and  so  amount,  for  the 
purpose  of  specific  performance,  to  an  abandonment  on 
his  part  of  the  contract. 

§  1101.  One  of  the  earliest  cases  tending  to  establish  Maahreth 
this  principle  was  Machreth  v.  Marlar^  before  Lord 
Kenyon  M.R.  :  Lord  Loughborough  followed  it,  and 
held  in  one  case  where  a  vendor  delivered  no  abstract 
on  or  before  the  day  for  completion,  nor  till  after  an 
action  for  the  deposit,  and  the  purchaser  had  demanded 
back  his  deposit  at  the  date  for  completion,  that  there 
was  evidence  of  an  abandonment  of  the  contract  by 
the  vendor."  These  cases  were  approved  by  Lord 
Alvanley  MR.;'  and  finally  the  doctrine  in  question 
was  adopted  and  acted  on  by  Lord  Eldon  :    thus,  for 

'  Nohes  V.  Lord  Kilmorey,  1  De  *  Moore  t.  Blahe,  1  Ball  &  B.  62. 

G.   &   Sm.  444.    In  that  case  the  ^  .,  „      gcq 

purchaser  was  defendant.     Whether 

this  makes  a  difiference,  query.     See  °  -^%^   "'■   Collett,  4  Bro.  C.  C. 

per  Knight  Bruce  V.O.  at  p.  458.  46i) ;  Harrington  v.  Wheeler,  4  Ves. 


^  See  supra,  §  1076. 


686. 


s  Rich  V.    Oale,  24   L.  T.  N.   S.  "  Fordyce  v.  Ford,  4  Bro.  C.  C. 

745.  494. 
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example,  in  one  instance  he  on  this  ground  discharged 
a  purchaser  under  a  decree,  error  having  been  shown 
in  the  decree,  though  the  parties  were  proceeding  to 
rectify  it/ 
Laches  a  §  1102.  The  doctrine  of  the  Court  thus  established, 
relief.  therefore,  is  that  laches  on  the  part  of  the  plaintiflF 
(whether  vendor  or  purchaser),  either  in  executing  his 
part  of  the  contract  or  in  applying  to  the  Court,  will 
debar  him  from  relief  "  A  party  cannot  call  upon 
a  Court  of  Equity  for  specific  performance,"  said  Lord 
Alvanley  M.R.,^  "  unless  he  has  shown  himself  ready, 
desirous,  prompt,  and  eager  ;  "  or,  to  use  the  language 
of  Lord  Cranworth,^  "  specific  performance  is  relief 
which  this  Court  will  not  give,  unless  in  cases  where 
the  parties  seeking  it  come  promptly,  and  as  soon  as 
the  nature  of  the  case  will  permit."  * 
Contract  §  1103.  Where  the  contract  is  in  anywise  unilateral, 
mutual,  as,  for  instance,  in  the  case  of  an  option  to  purchase, 
a  right  of  renewal,^  or  of  any  other  condition  in  favour 
of  one  party  and  not  of  the  other,  then  any  delay  in 
the  party  in  whose  favour  the  contract  is  binding  is 
looked  at  with  especial  strictness."  On  this  principle, 
the  delay  of  a  purchaser  in  deciding  whether  he  will  or 
will  not  accept  the  title   is   an    injustice,  because    the 

^  Lechmere  v.  Brazier,  2  J.  &  W.  within    a    limited    time  upon    the 

287 ;  Goster  v.  Turner,  1  R.  &  My.  tenant  nominating  a  new  life  within 

311.     See  also   Guhitt  v.  Blalce,  19  a  specified  time). 

Beav.  454.  »  Allen  v.  Hilton,   1    Ponbl.  Eq. 

2  In  Milward  v.  Earl  Tlianet,  5  432;  Brooke  v.  Oarrod,  3  K.  &  J. 
Ves.  720,  n.  608 ;  2  De  G.  &  J.  62  ;  Lord  Rane- 

3  In  Eads  v.  Williams,  4  De  G.  lagh  v.  Melton,  2  Dr.  &  Sm.  278 ; 
M.  &  G.  at  p.  691;  24  L.  J.  Ch.  Weston  v.  Collins,  13  W.  E.  510. 
531.  Distinguish  Ward  v.  Wolverhampton 

*  See  also  Alley  v.  Deschamps,  13  Waterworks  Co.,  L.  E.  13  Eq.  243 ; 

Ves.  225 ;   Williams  v.  Williams,  17  and  see  Austin  v.   Tawney,  L.  E.  2 

Beav.  213 ;   Firth  v.   Greenwood,  1  Ch.  143,  and  Nicholson  v.  Smith,  22 

Jur.  N.  S.  866  (Wood  V.C.) ;  Mills  Ch.  D.  640,  where  the  necessity  of 

V.  Haywood,  6  Ch.  D.  at  p.  202.  strict  compliance  with  the  terms  of 

'"  See  Hussey  v.  Domvile,  [1900]  1  an  option  as  to  time  was  recognized, 

I.  E.  417,  445  (covenant  to  renew  and  held  to  have  been  satisfied. 
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purchaser  can  enforce  the  contract  against  the  vendor 
whether  the  title  be  good  or  bad,  whereas  the  vendor 
can  only  do  so  in  case  of  a  good  title.  ^ 

§  1104.  So  where  a  railway  company  agreed  to  make  DamUy 
such  crossings  as  the  landowner's  surveyor  should  within  ^d^eoH- 
one  month  direct,  and  notify  in  writing  to  the  company  '""'-^  ^°' 
or  their  engineer,  and  the  surveyor  did  not  give  any 
such  direction  or  notification  until  after  the  expiration 
of  the  stipulated  time,  it  was  held  that  the  landowner's 
right  to  have  the  crossings  made  under  the  contract 
was  lost.^ 

§  1105.  But  where  no  time  has  been  originally  limited  Option  to 
within  which  a  tenant's  option  to  have  a  lease  must  be  lease. 
exercised,  and  the  landlord  has  never  called  upon  the 
tenant  to  declare  his  option,  mere  lapse  of  time  will 
not  preclude  the  tenant  ^  or  his  assign  *  or  legal  personal 
representative  ^  from  exercising  it. 

§  1106.   Acquiescence  in  the  breach  of  a  covenant  Aoquies- 

.  '  n  f^  ceuce. 

will  form  a  bar  to  its  specific  performance  in  Equity." 

§  1107.  In  many  of  the  cases  there  has  been  a  general  what 
dilatoriness  in  all  the  proceedings,  so  that  it  is  almost  sufficient. 
impossible  to  state  briefly  the  actual  amount  of  delay 
which  has  been  considered  to  bar  the  plaintiff's  right 
to  relief ;  but  some  notion  of  the  present  doctrine  of  the 
Court  on  this  point  will  be  gained  from  the  following- 
cases. 

§  1108.  In  the  old  case  of  The  Marquis  of  Hertford  instances. 
V.    Boore^  a  delay  of  fourteen  months  was  not  con- 
sidered a  bar  to  the  plaintiff's  bill.     But  in  Eads  v. 

'  spurrier  v.  Hancock,  4  Ves.  667,  ''  Be    Adams     and    Kensington 

672,  673.  Vestry,  24  Ch.  D.  199;  S.  C.  affd. 

2  Earl  of  Barnley  v.  London,  27  Ch.  D.  394;  cf.  Friary  Eolroyd 
Chatham  and  Dover  Bailway,  1  and  Healey's  Breweries  v.  Singleton, 
Be  G.  J.  &  S.  204 ;  3  ib.  24 ;  L.  E.  [1899]  1  Ch.  at  p.  90 ;  [1899]  2  Ch. 
2  H.  L.  43.  at  p.  263. 

3  Moss  V.  Barton,  L.  E.  1  Eq.  474.  «  Barret  v.  Blagrave  ,6  Ves.  104 ; 
*  Bnchland  v.  Papillon,  L.  E.  2      Sayers  v.  Oollyer,  28  Ch.  D.  103. 

Ch.  67.  7  5  Ves.  719. 
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Williams  ^  (where  the  contract  was  for  a  lease  of  a  coal 
mine),  a  delay  of  three  and  a  half  years  was  considered 
fatal ;  in  Southcomh  v.  The  Bishop  of  Exeter,"^  a  delay 
from  the  l7th  of  January,  1842,  to  the  30th  of  August, 
1843,  was  held  to  have  the  same  effect;  and  in  Lord 
James  Stuart  v.  The  London  and  North-  Western  Railway 
Co.,  '^  Knight  Bruce  L.J.  seemed  to  think  that  a .  delay 
from  October,  1848,  to  July,  1850,  must  be  fatal  to 
such  a  bill. 
After  §  1109.  Where  one  party  to  the  contract  has  given 

the'other  notics  to  the  Other  that  he  will  not  perform  it,  acqui- 
^^^^^'  escence  in  this  by  the  other  party,  by  a  comparatively 
brief  delay  in  enforcing  his  right,  will  be  a  bar  :  so  that 
in  one  case  *  two  years'  delay  in  filing  a  bill  after  such 
notice,  in  another  case  ^  one  year's,  and  in  a  third  *  (where 
the  contract  was  for  a  lease  of  collieries)  five  months' 
like  delay  were  held  to  exclude  the  intervention  of 
the  Court. 

iv.    Where  time  does  not  run. 

Contract  §  1110.  Where  the  contract  is  substantially  executed, 
tiaiiy^"  and  the  plaintiff  is  in  possession  of  the  property,  and 
has  got  the  equitable  estate,  so  that  the  object  of  his 
action  is  only  to  clothe  himself  with  the  legal  estate, 
time  either  will  not  run  at  all  as  laches  to  debar  the 
plaintiff  from  his  right,  or  it  will  be  looked  at  less 
narrowly  by  the  Court ; '  for  the  plaintiff  has  not  been 

1  4  De  G.  &  M.  G.  674  ;  24  L.  J.  s    Watson  v.  Reid,  1  R.  &  My.  236. 
Oh.  501 ;  of.  supra,  §  1082.  See  also  per  Lord  Eomilly  M.R.  in 

2  6  Ha.  213.  ParUn  v.    Thorold,   16    Beav.   73, 

3  1  De  G.  M.  &  G.  721.     See  also  and  Lehmann  v.  McArthur,  L.  E.  3 
Spurrier  v.   Hancock,  4  Ves.   667 ;  Ch.  496. 
Harrington  v.    Wheeler,  4  Ves.  686 ; 

Gmst    V.    Homfray,   5    Ves.    818  ;  '  "^"'^^"'^  ^-  Llewellyn,  21  W.  R. 

nomas  V.  Blackman,  1   Coll.  301,  ^'^^'   '^^^^      ^^^'  ^°°'    <^^<^'^^°o^  ^■ 

313;    Sharp  v.    Wright,   28   Bear.  -5M«'-'^so»,  23  W.  R.  51  (delay  of 

150;  Moore  v.   MarraMe,   L.   R.    1  ^  months  and  13  days). 

Ch.  217.  ^  Per  Lord  Redesdale  in  Crofton 

*  Heaphy  v.  Hill,  2  S.  &  S.  29.  v.  Ormsby,  2  Sch.  &  Lef.  604. 


executed. 
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sleeping  on  his  rights,  but  relying  on  his  equitable 
title,  without  thinking  it  necessary  to  have  his  legal 
right  perfected/ 

§  1111.  Therefore,  where  a  tenant  holds  under  a  instauoes. 
contract  for  a  lease,  pays  his  rent,  and  has  possession 
of  the  property  and  the  enjoyment  of  all  the  benefits 
given  him  by  the  contract,  the  effluxion  of  time  will 
not  be  a  ground  for  resisting  its  enforcement :  ^  and  so, 
where  there  was  a  contract  for  the  lease  of  a  shop  and 
the  sale  of  the  stock,  and  the  stock  had  been  paid  for,  the 
plaintiff  had  been  put  into  possession  as  lessee,  and 
the  rent  had  been  paid, — in  fact,  everything  had  been 
done  but  the  execution  of  the  lease,  which  the  defendant 
had  refused  to  execute  on  a  ground  which  was  un- 
tenable,— specific  performance  of  the  lease  was  granted, 
notwithstanding  considerable  laches  on  the  part  of  the 
plaintiff  subsequent  to  the  defendant's  refusal,  but 
therefore  without  costs.  ^  * 

§  1112.  But  possession,  to  save  a  purchaser  from  the  Po^^es- 
usual  consequence  of  delay,  must  be  possession  under  be  under 
the  contract   sought  to  be  enforced,   and   the  vendor  tract. 
must  have  known  or  have  been  bound  to  know  that 
the  purchaser  claimed  to  be   in  possession  under  the 
contract.     Accordingly  in  a  case  where  the  tenant  of 
a   tavern,    with  an  option  of  purchasing  it  during  his 
term,  duly  gave  notice  that  he  elected  to  purchase,  but 
after  some  correspondence  allowed  the  subject  to  drop, 
and  then  for  upwards  of  five  years  remained  in  posses- 
sion without  ever  insisting  on  the  effectuation  of  the 
purchase,  and  from  time  to  time  making  payments  to 
the  lessor's  mortgagee  for  most  of  which  he  took  receipts 

'  See  Oartan  v.  Bury,  10  Ir.  Ch.  ^  Jiurhe  v.   Smyth,  3   Jon.  &  L. 

R.  at  p.  395 ;  Eoman  v.  Shelton,  11  193.     See  slao  per  Lord  St.  Leonards 

Ir.  Ch.  E.  at  p.  96.  in  Eidgway  v.  Wharton,  6  H.  L.  C. 

2  Clarhe  v.   Moore,  1  Jon.  &  L.  292;  and  consider  Brophy  v.   Con- 

723 ;    Sharp  v.  MilUgan,  22  Beav.  nolly,  7  Ir.  Ch.  R.  at  p.  177 ;  Finu- 

606  (affirmed  hy  the  L.JJ.);   Shep-  cane  v.   Turner,  13  Ir.  Oh.  E.  488, 

heard  v.  Walker,  L.  E.  20  Eq.  659.  494. 
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expressing   tliem   to  be  for   rent,  it  was  held  by  the 
Court  of  Appeal  that  his  possession  had  not  been  such 
as  to  prevent  his   delay  being  fatal  to  his  claim  for 
specific  performance.^ 
negoliU?        §  1113.  Nor   will    time   run    as    laches    pending    a 
tion.        negotiation  between  the  parties  to  the  contract,  even 
though  it  may  be  carried  on  without  prejudice  to  a 
notice  given  by  one  party  that  he  holds  the  contract 
rescinded.^     But    where   the   negotiation    is   about    a 
point   which  is   not   the  real   cause  of  the  delay,   its 
pendency  will  not  prevent  the  effluxion  of  time  ope- 
rating as  laches  :  so  where,  on  a  sale  and  purchase  of 
lands,  disputes   arose  about   the  title  and  a  valuation 
incident    to  the  purchase,  but    from    the  evidence  it 
appeared  that  want  of  means  in  the  purchaser  who  had 
instituted  the  suit,  and  not  these  disputes,  was  the  real 
cause  of  delay,  Knight  Bruce  V.C.,  though  after  some 
*      hesitation,  refused  specific  performance,  as  the  plaintiff' 
in  such  suits  must  have  more  than  a  doubtful  title.* 
Delay  §  1114.  When  the  delay  arises  from  an  untenable 

from  objection  taken  by  one  party,  that  party  cannot  avail 
objecting,  himsclf  of  the  delay  caused  by  it,  as  a  ground  for  the 
non-performance  of  the  contract.*  And  generally, 
whenever  the  delay  is  attributable  to  the  defendant, 
he  will  not  be  allowed  to  avail  himself  of  it  as  a 
defence.^ 
Lamare  v.  §  1115.  In  Lamave  V.  Dixon  *  an  intending  lessee, 
relying  on  a  verbal  promise  by  the  owner  of  some 
wine  vaults  that  they  should  be  made  dry,  signed  a 
written  contract  to  accept  a  lease  of  the  vaults  at  a 

1  Mills  V.  Haywood,  6  Ch.  D.  196.  ^  Morse  v.   Merest,   6    Mad.   26  ; 

2  Soutlicomb  V.  Bishop  of  Exeter,  Shrewshury  and  Birmingham  Rail- 
6  Ha.  213;  McMurray  v.  Spicer,  way  Oo.y.  London  and  North  Western 
L.  E.  5  Eq.  527 ;  and  cf.  Lehmann  Eailway  Co.,  2  Mac.  &  G.  324,  355 ; 
V.  McArthur,  L.  R.  3  Ch.  at  p.  504.  per  Lord  St.  Leonards  in  Ridgway 

3  Gee  V.  Fearse,  2  De  0.  &  S.  325.      v.  Wharton,  6  H.  L.  C.  292. 
*  Monro  v.  Taylor,  3  Mac.  &  G. 

713,  723.  0  L.  R.  6  H.  L.  414. 
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specified  rent,  and  went  into  possession.  Tlie  vaults 
not  being  made  dry,  the  tenant  constantly  complained, 
and,  though  he  paid  rent,  always  paid  it  under  pro- 
test ;  until,  finally,  after  having  actually  occupied  the 
vaults  for  upwards  of  two  years,  he  refused  to  take 
the  lease  on  the  ground  that  the  owner's  promise  had 
never  been  fulfilled.  The  House  of  Lords  held  that 
the  tenant's  payments  were  referable  merely  to  his 
actual  use  and  occupation  of  the  premises,  that  such 
payments  and  possession  did  not  amount  to  such 
acquiescence  as  to  debar  the  tenant  from  defending 
his  refusal  on  the  ground  of  the  non-performance  of 
the  promise  which  had  been  the  inducement  to  the 
contract,  and  that  the  owner's  delay  and  conduct  in 
the  matter  generally  disentitled  him  to  insist  on 
specific  performance  of  the  contract ;  but  the  House 
considered  the  delay  which  had  occurred  so  chargeable 
to  both  parties  that  the  bill,  though  dismissed,  was 
dismissed  without  costs. 

§  1116.  The   fact   that    the   purchaser   has   allowed  Leaving 
the  deposit  to  remain  in  the  hands  of  the  vendor  from  ^^°^^ ' 
the    time    when    the    former    rescinded    the    contract 
until  the  filing  of  the  bill,  has  been  decided  not  to  affect 
the  question  of  laches.^ 

§  1117.  So  also  continuing  in  possession,  if  under  an  Contmu- 
arrangement  to  that  effect,  will  not  afi"ect  the  question.'  pole'l 

§  1118.  In  a  case  already  referred  to.  Lord  Romilly  ''°"' 

i\ir  r,  T       1  •     •  1  Land 

M.K.  expressed  the  opmion  that  time  does  not  run  as  taken 
laches  in  the  case  of  land  taken  under  a  Eailway  Act,  iSuway 
until   the   time   during   which   the   company   had   the '^°** 
power  to  make  the  railway  ceased,  as  the  fact  whether 
the  company  would  require  the  land  or  not  could  not 
be  ascertained  until  that  time ;  ^  but  this  view  was  not 

1  Watson  v.Beid,!^.^!:  My.  2S6;  3  i^^.^  j^^^^  ^^^^^^  ^_  London 
Southcomh  V.   Bishop  of  Exeter,  6  ,,-,,,„ 

Ha  213  224  Western  Railway  Co.,  15 

2  Southcomb  v.  Bishop  of  Exeter,      Beav.  513 ;  S.  0.  1  De  G.  M.  &  G. 
uti  supra.  721. 
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adopted  by  Knight  Bruce  and  Lord  Cranwortli  L.JJ., 
who  seem  to  have  thought  that  time  would  run  from 
the  date  of  the  contract. 
Mere  §  1119.  It  is  to  be  observed  that  a  mere  claim  or 

claim,  . 

protest  by  words  or  letters,  though  contmual,  un- 
accompanied by  any  act  to  give  effect  to  them,  will 
not  prevent  time  operating  as  laches  against  the 
party  making  the  claim,  nor  keep  alive  a  right  which 
would  otherwise  be  precluded.* 


V.    Waiver  of  delay. 

Waiver  by  §  1120.  Objections  grounded  on  the  lapse  of  time 
are  waived  by  a  course  of  conduct  inconsistent  with 
the  intention  of  insisting  on  such  an  objection  :  and 
in  this  respect  it  is  immaterial  whether  time  was 
originally  of  the  essence  or  was  subsequently  engrafted 
on  the  contract.^ 

Instances.  §  1121.  Therefore,  where  a  title  is  in  a  state 
which  may  cause  delay,  or  a  good  title  has  not  been 
completely  shown  by  the  day  for  completion,  and  the 
purchaser  goes  on  dealing  about  the  title  after  that 
day,  this  will  waive  his  right  to  insist  on  the  time.* 
So  the  examination  of  the  abstract  after  the  time  will 
prevent  a  defendant  insisting  on  time  as  essential,  for 
he  had  no  right  to  look  into  the  abstract  if  he  meant 
to  abandon  his  purchase.*  And  such  conduct  will 
amount  to  a  waiver,  even  though  a  formal  notice  to 
abandon  the  contract  may  have  been  given.  ^  So 
again,  insisting  on  the  contract  after  the  time  limited 
for  completion  is  an  act  waiving  the  right  to  insist  on 
that  time  as  essential."     But  where  a  purchaser  protests 

1  Olecjf/  V.  Edmondson,  8  De  G.      329. 

M.   &  G.   787,   810  ;    Lehmann  v.  *  Seton  v.  Slade,  7  Ves.  265. 

McArthur,  L.  R.  3  Ch.  496,  504.  «  Hipwell  v.  Knight,  1  Y.  &   C. 

2  King  v.  Wilson,  6  Beav.  124.  Ex.  401. 

•■i  Pincke  v.  Curte.is,  4  Bro.  C.  C.  "  Pegg  v.  Wisden,  16  Beav.  239. 
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against  delay,  and  then  under  protest  deals  about  the 
title,  this  will  not,  it  seems,  amount  to  a  waiver.^ 

§  1122.  As  a  general  principle,  a  stipulation  as    to  intention 
time  cannot  be  bindingly  waived  otherwise  than  by  an  ledge 
intentional  act,   done  with    knowledge  of  all  material  ^^^"^^^^  ®' 
circumstances.     Accordingly   in   a   case   already   cited, 
where  a  railway  company  agreed  to  do  certain  works 
to  be  directed  by  the  award  of  a  surveyor,  to  be  made 
within  a  specified  time,  and  the  award  was  not  made 
within  that  time,  the  company  were  held  not  to  have 
waived  the  condition  as  to  time  by  having,  in  ignor- 
ance of  the  fact  that  the  award  was  made  late,  taken 
it  up  and  paid  the  surveyor's  charges  for  it.* 

§  1123.  Again  as  to  time  for  payment :  where  an  As  to  time 
assignor  of  a  lease  insisted  on  a  forfeiture  of  the  assign-  ment^^ 
ment  by  reason  of  non-payment  of  part  of  the  purchase- 
money  at  the  time  stipulated,  he  was  held  to  have 
waived  it  by  getting  the  assignee  to  pay  the  rent  to 
the  superior  landlord,  that  not  being  consistent  with 
the  notion  that  the  agreement  was  at  an  end.^  In 
another  case  there  was  a  contract  that  if  the  residue 
of  the  purchase-money  was  not  paid  at  a  certain  day, 
the  contract  should  be  void :  it  was  not  paid,  but  the 
vendor,  allowing  the  purchaser  to  retain  possession 
and  taking  from  him  a  warrant  of  attorney  to  confess 
judgment  in  ejectment,  was  held  to  have  waived  the 
condition.* 

§  1124.  As  to  the  time  for  the  delivery  of  objections,  As  to  time 
a  subsequent  correspondence  as  to  title  was  in  one  case  uveiy  of 
held  to  work  a  waiver : '  and  a  similar  result  was  in  tk^ns. 

1  Magennis  v.  FaUon,2  Moll.  561,  G.  J.  &  S.  204;  3  ib.  24;  L.  K.  2 

576.     See,  too,  Byas  v.  Rooney,  25  H.  L.  43. 

L.  E.  Ir.  342 ;  27  L.  E.  Ir.  4,  where  3  Hudson    v.    Bartram,   3    Mad. 

there   was    held    to    have    been   no  440;   WeblY.  Hughes,  li.  R.  10  Eq. 

waiver.     But   see   St.   Leon.   Vend.  281. 

291.  *  Ex  parte  Gardner,  4  Y.  &   C 

-  Earl    of   Darnley   v.    London,  Ex.  503. 

Ghafham  and  Dover  Eailway,  1  De  »  Cntts  v.  Thodey,  13  Sim.  206. 
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another  case  held  to  follow  from  the  subsequent  renewal 
of  negotiation  as  to  price.^ 

Posses-  §  1125.  So,  again,  taking  possession  after  the  default 
as  to  time  may,  it  seems,  preclude  the  objection  :  ^  but 
merely  giving  possession  before  the  day  for  payment 
has  arrived  is  no  waiver  of  a  vendor's  right  to  insist 
upon  payment  on  that  day.^ 

Extension      s  1126.  The  mere  extension  or  giving  of  time,  where 

of  time.  "  „     -  .  ,  . 

time  is  of  the  essence  of  the  contract,  is  only  a  waiver 
to  the  extent  of  substituting  the  extended  time  for  the 
original  time,  and  not  an  utter  destruction  of  the  essen- 
tiality of  the  time.  And  so  where,  by  the  terms  of  a 
contract  for  the  sale  of  the  benefit  of  a  building  contract, 
a  moiety  of  the  price  was  to  be  paid  on  a  specified  day, 
and  the  vendors  afterwards  by  letter  gave  the  purchaser 
until  a  later  (named)  day  to  make  the  payment,  but 
the  money  was  not  paid  by  that  day,  Jessel  M.K.  held 
that  time  was  originally  of  the  essence  of  the  contract, 
and  the  letter  only  a  qualified  and  conditional  waiver 
of  the  original  stipulation  ;  and  that,  consequently,  the 
vendors  were  entitled  to  treat  the  contract  as  at 
an  end.* 
Waiver  of  §  1127.  It  is  perhaps  scarcely  needful  to  remark, 
an  act  no  that  a  waivcr  as  to  the  time  in  which  an  act  is  to  be 
tiie?ct°*  done  is  not  necessarily  in  any  degree  a  waiver  of  the 
act  itself.  So  that  where  it  was  agreed  that  A.  should 
repair  some  warehouses  by  the  1st  of  April,  and  that 
B.  should  then  take  a  lease  of  them,  and  the  repairs 
were  not  done  by  the  day  appointed,  but  B.  continued 
to  deal  in  a  way  which  was  held  to  amount  to  a  waiver 
of  the  time  as  essential  (if  by  the  contract  it  had  ever 

1  Eads  V.  Williams,  4  De  G.  M.  &  522  ;   43   L.   J.   Ch.   449.      In  this 
Gr.  674.  case  Jessel  M.E.  distinctly  dissented 

2  Boehm  v.   Wood,  1  J.  &  W.  at  from  the  view  expressed  by   Lord 
p.  420.  Bomilly  M.E.  in  Parkin  v.  Tliorold 

3  See  Barclay  v.  Messenger,  22  W.  (16  Beav.  59),  as  to  the  effect  of  a 
E.  522,  at  p.  523 ;  43  L.  J.  Ch.  449.  letter  extending  the   time  for  com- 

■•  Barclay  v.  Messenger,  22  W.  E.      pletion. 
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been  so),  and  afterwards  and  before  a  lease  was  executed 
the  warehouses  were  burnt  down  :  it  was  held  that  B., 
though  he  had  waived  the  essentiality  of  time,  had  not 
waived  the  condition  that  the  repairs  should  be  effected 
prior  to  his  taking  a  lease,  and  consequently,  that  the 
proposed  lessor  A.,  and  not  the  proposed  lessee  B.,  must 
bear  the  loss.^ 

§  1128.  The  question  whether  time  was  originally  of  Waiver 
the  essence,  and  whether  it  has  since  been  waived,  is  the  trial, 
one  of  evidence,  and  can  therefore  be  disposed  of  only 
at  the  trial.  ^ 

1  Counter  v.  Macpherson,  5  Moo.      3  De  Gr.  F.  &  J.  307. 
P.  0.  0.  83 ;  and  see  Hughes  v.  Jones,  ^  j^g^y  y^  Linda,  3  Mer.  81. 


CANADIAN  NOTES. 

Dchiy  ill  Proceediiu/ — Laches. 

In  Wcstgatc  v.  ^yestgate,  28  U.C.C.P.  283,  where  an 
agreement  had  been  fully  executed  by  the  plaintiff,  and 
the  defendant  set  up  the  objection  of  laches  to  a  suit  by 
the  plaintiff'  for  specific  performance,  it  was  said  by 
Gwynne  J.  delivering  the  judgment  of  the  Court,  that 
laches  cannot,  in  the  sense  of  being  a  bar  to  equitable  re- 
lief, with  any  degree  of  propriety  be  attributed  to  a  per- 
son who  has  paid  the  full  consideration  of  an  agreement 
and  has  done  everything  necessary  for  him  to  do  to  en- 
title him  to  a  legal  conveyance. 

In  JllcJIahon  v.  O'NeiU,  16  Grant's  Ch.  579,  the  ques- 
tion was  raised  whether  delay  in  the  prosecution  of  a  suit 
for  specific  performance  might  be  a  bar  to  relief  at  the 
hearing,  and  a  reference  was  made  to  the  ^Master  to 
ascertain  what  was  the  cause  of  the  delay  in  prosecuting 
it.  The  bill  having  been  filed  on  the  29th  April,  1853 
and  the  cause  only  brought  to  a  hearing  on  the  28th  Janu- 
ary, 1862,  the  Master  reported  that  the  plaintiff's  poverty 
was  the  cause  of  his  delay  in  the  proceedings.  Van- 
coughnet  Ch.  had  been  of  the  opinion  that  the  delay  was 
no  bar,  Esten  V.-C.  holding  the  opposite  opinion  and 
Spragge  V.-C.  giving  no  opinion.  The  bill  was  eventu- 
ally dismissed,  Spragge  Y.-C.  holding  that,  independent- 
ly of  tlie  delay  which  occurred  in  the  prosecution  of  the 
suit,  the  plaintiff  was  disentitled  by  his  laches  to  specific 
performance. 

In  Lark  in  v.  Good,  17  Grant's  Ch.  585,  the  contention 
was  made  that  plaintiff's  right  to  a  decree  was  barred 
by  lapse  of  time,  but  it  appeared  that  a  previous  bill  for 
specific  performance  had  been  dismissed  by  consent  of 
the  plaintiff  in  consequence  of  misrepresentations 
by  the  defendant,  and,  in  view  of  those  circum- 
stances and  also  of  the  fact  that  plaintiff  had  been 
absent  from  the  province,  it  was  held  that  the  plaintiff's 
right  to  a  decree  was  not  barred  by  the  lapse  of  time. 
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In  Walker  v.  Brown,  14  Grant's  Ch.,  237,  where  the 
intestate  had  contracted  for  the  purchase  of  a  village  lot 
in  Bothwell,  and  paid  part  of  the  purchase  money,  and 
the  vendor  afterwards  agreed  to  erect  certain  buildings 
for  which  the  purchaser  was  to  pay  by  instalments,  the 
vendor  to  hold  possession  and  receive  the  rents  mean- 
while on  account,  the  purchaser  having  made  default, 
died  intestate.  His  heirs  lay  by  for  a  number  of  years  and 
until  oil  was  discovered  near  Bothwell,  in  consequence 
of  which  property  rose  in  value.  They  then  filed  their 
bill  to  enforce  the  purchase,  but  the  Court  dismissed  it 
on  the  ground  of  laches. 

In  Evans  v.  Eoaufi,  2  Grant's  Error  &  Appeal,  156,  a 
son,  in  whose  favour  an  agreement  had  been  made  for 
the  sale  of  land,  payable  in  six  years  without  interest, 
lay  by  for  ten  years  before  taking  any  proceedings  to 
enforce  the  performance  of  the  contract.  No  payment 
had  been  made  on  account  of  the  purchase  money,  but  it 
was  claimed  that  the  son  was  entitled  to  a  credit  for 
services  rendered.  A  decree  was  pronounced  in  favour  of 
the  purchaser  in  an  action  for  specific  performance,  but 
was  reversed  on  appeal  on  the  ground  of  laches.  Draper 
C.J.  and  Esten  V.-C.  dissenting. 

In  VanWagner  v.  Terryherry,  5  Grant's  Ch.  324,  the 
headnote  sets  out  the  folloAving  facts : 

"A  person  in  possession  of  lands  contracted  in  the 
year  1848  with  the  proprietor  for  the  purchase  thereof 
and  about  a  year  afterwards,  without  having  paid  any 
portion  of  the  purchase  money,  absconded  from  the  pro- 
vince, leaving  some  members  of  his  family  in  possession 
of  the  property.  In  June,  1850,  the  owner,  having  failed 
to  effect  any  settlement  with  the  vendee,  obtained 
possession  in  an  action  of  ejectment  which  he  had  in- 
stituted, and  in  January,  1851,  sold  the  property  to 
another  purchaser  who  went  in  upon  the  land  and  re- 
mained in  possession  until  September  of  1853,  and  laid 
out  large  sums  in  improvements,  when  the  original  ven- 
dee assigned  his  agreement  to  the  plaintiff  who  there- 
upon filed  a  bill  for  the  specific  performance  of  the  agree- 
ment." 

The  learned  Chancellor,  after  setting  forth  these  cir- 
cumstances, repeated  what  lie  had  said  at  the  hearing. 
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that  the  case  did  not  appear  to  him  to  admit  of  the  small- 
est donbt.  "A  decree  for  specific  performaiu-e  would  be 
subversive  of  the  foundation  upon  which  this  jurisdiction 
rests  and  destructive  of  the  principles  of  equitv  and  good 
conscience  which  this  Court  is  specially  bound  to  con- 
serve." 

A  somewhat  similar  case  was  that  of  Cnnvford  v. 
Birdsall,  8  Grant  415,  where  the  vendor  had  let  tlie  pur- 
chasers into  possession,  but  some  years  afterwards  on  de- 
fault of  payment  of  tlie  purchase  money  had  obtained 
possession  by  ejectment.  Subsequently  the  purchase 
money  was  tendered  and  refused,  and  the  purchasers 
took  no  steps  for  eighteen  years  to  enforce  their  claim. 
During  all  this  time  the  vendor  remained  in  possession 
as  owner,  the  property  having  in  the  meantime 
greatly  increased  in  value.  The  bill  for  specific  per- 
formance was,  under  the  circumstances,  dismissed  with 
costs. 

In  Forsyth  v.  Johnson,  11  Grant's  Cli.  639,  there  was 
a  lapse  of  fourteen  years  after  the  vendor's  conveyance, 
before  the  bill  for  compensation  was  filed,  the  heir 
having  been  a  minor  all  this  time. 

It  was  held  tliat  the  vendor  having  caused  this  delay 
by  his  own  arrangement  with  the  infant's  relations, 
which  deprived  the  infant  of  their  protection,  this  lapse 
of  'time  was  no  bar  to  the  suit.  Per  Mowat  Y.-C. :  "It 
would  be  most  unjust  that  a  purchaser,  who  had  paid  the 
greater  part  of  the  purchase  money  and  had  made  per- 
haps valuable  improvements,  but  had  been  guilty  of  some 
trifling  default,  which  deprived  him  of  a  right  to  sue  at 
law  but  had  no  effect  in  equity,  should  have  no  remedy 
in  case  of  the  seller  subsequently  selling  the  property  to 
a  purchaser  without  notice,  and  putting  the  money  into 
his  own  pocket.  If  the  wrongful  sale  in  such  a  case  is 
after  the  purchaser's  death,  and  in  collusion  with  the  per- 
sonal representatives,  it  would  be  equally  unjust  that 
the  heir  who  would  lose  thereby  perhaps  a  valuable 
property,  should  not  be  permitted  to  get  compensation 
from  the  wrongdoer. 

The  purchaser  under  a  contract  for  sale  of  land,  is 
not  entitled  to  a  decree  for  specific  performance  by  the 
vendor  unless  he  has  been  prompt  in  the  performance  of 
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the  obligations  devolving  upon  Iiini  and  always  ready  to 
carry  out  the  contract  on  his  part  within  a  reasonable 
time,  even  though  time  was  not  of  its  essence ;  nor  wlien 
he  has  declared  his  inability  to  perform  his  share  of  the 
contract.  The  purchaser  Avaives  any  objection  to  the 
title  of  the  vendor  if  he  takes  possession  of  the  property 
and  exercises  acts  of  ownership  by  making  repairs  and 
improvements.     Wallace  v.  Hesslcln,  29  S.C.R.  171. 

In  the  Corporation  of  Huron  v.  Kens,  15  (^rant's  (Mi. 
265,  which  was  an  action  for  the  specific  performance  of 
a  contract  entered  into  l)y  a  principal  and  sureties,  some 
of  the  sureties,  after  possession  was  taken,  refused  to 
sign  a  formal  lease  for  a  year  according  to  tlie  terms  of 
the  contract.  Xo  proceedings  Avere  taken  to  enforce  their 
undertaking  under  tlie  guarantee  until  the  year  had  ex- 
pired, and  the  principal  had  given  up  possession,  a  de- 
faulter in  respect  of  his  rent.  It  was  lield  that  the  delay 
was  no  bar  to  the  suit. 

In  Cotton.  V.  Corbie.  7  Grant's  Oh.  50,  specific  per- 
formance of  a  contract  for  sale  of  a  steamship  was  re- 
fused because  of  the  lapse  of  time  between  the  making  of 
the  contract  and  the  time  when  the  plaintiff  was  able  to 
carry  it  into  effect,  the  property  having  undergone  great 
changes  and  depreciated  in  value  in  the  meantime. 

Justifia-hlr  Delay   in    Sniiig. 

In  Tovers  v.  Christie,  G  Grant's  Ch.  159,  a  purchaser 
of  property  was  informed  that  the  property,  tlic  subject 
of  his  purchase,  had  been  re-sold.  The  time  was  not  ripe 
for  a  conveyance  to  be  made  to  the  purchaser,  the  last  in- 
stalment of  the  money  payable  not  having  yet  become 
due.  The  purchaser  assigned  his  interest  to  the  plaintiff 
who  brought  an  action  for  specific  performance.  Per 
Esten  V.-C. :  "A  purchaser  who  is  informed  that  the  pro- 
perty the  subject  of  his  purchase  has  been  re-sold  by 
the  vendor,  is  sometimes  blamed  if  he  does  not  seek  the 
aid  of  the  Court  promptly,  although  his  own  contract 
may  not  be  ripe  for  execution.  He  is  no  doul^t  entitled, 
if  the  possession  be  withheld  from  him,  to  institute  a  suit 
in  order  to  recover.  My  own  opinion  is  that  if  a  pur- 
chaser, under  such  circumstances,  notifies  to  the  second 


CANADIAN   NOTES.  550e 

purchaser  that  he  intends  to  insist  upon  his  rights,  and 
is  only  waiting  till  the  proper  time  arrives  to  institute  a 
suit  for  that  purpose,  he  does  all  that  can  l)e  required  of 
him,  and  that,  although  he  is  entitled,  he  is  not  obliged  to 
commence  a  suit  for  the  recovery  of  its  possession  if  in 
order  to  avoid  a  double  litigation  he  is  willing  to  submit 
to  the  loss  of  the  possession  and  wait  till  he  can  obtain 
complete  relief.  In  the  present  case  we  think  it  best  to 
dismiss  the  bill  Avithout  costs,  prefacing  that  order  with  a 
declaration  of  the  rights  of  the  parties." 

In  Hntchisoii  v.  Eapeljc,  2  Grant's  Ch.  533,  the  steps 
were  pointed  out  which  a  vendee  of  an  estate  who  desires 
specific  performance  of  the  contract  of  sale,  should  take 
before  filing  a  bill  for  that  purpose,  in  order  to  entitle 
him  to  costs,  the  question  being  whether  the  bill  had 
been  prematurely  filed.  Spragge  V.-C.  thought  it  had 
been  filed  somewhat  hastily,  but  the  decree  was  granted 
in  the  event  without  costs. 

Time,  tcliere  Transaction    is  of  speculative  Character. 

In  Xi.Ton  v.  Lof/ie,  i  Man.  366,  there  was  great  delay 
on  the  part  of  the  vendor,  who  was  seeking  performance 
of  a  contract  for  the  purchase  of  land.  The  transaction 
was  one  of  a  clearly  speculative  character,  speculation 
being  described  by  one  of  the  witnesses  as  being  "very 
wild"  at  the  time.  Taylor  J.  quoted  Lord  Eomilly  to  the 
effect  that  there  was  no  distinction  between  laches  on 
the  part  of  the  vendor  and  of  the  purchaser,  and,  as  it 
appeared  that  the  vendor  could  not  have  made  a  clear 
title  at  the  time  the  purchase  money  was  payable,  nor  for 
three  years  thereafter,  the  Court  declined  to  enforce  the 
contract  at  the  suit  of  the  vendor  against  the  purchaser. 

Stipulations  as  to  Time. 

In  Barlow  v.  ^YilUanlS,  16  Man.  164,  time  was  made 
the  essence  of  the  contract,  but  it  was  held  that  the 
intention  of  the  parties  must,  nevertheless,  be  looked  at, 
and  that  where  the  circumstances  shewed  that  it  was  not 
the  real  intention  of  the  vendors  to  insist  on  the  contract 
being  strictly  carried  out  the  stipulation  was  only  in 
the  nature  of  a  penalty  which  the  Court  of  Equity  should 
relieve  against. 
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In  the  same  case  it  was  held  that  the  purchaser  of 
land  under  an  agreement  to  sell,  who  takes  and  retains 
possession,  will  not  be  barred  from  taking  proceedings 
for  specific  performance  although  he  delays  them  for 
more  than  six  years. 

In  Whitlmr  v.  Ricer  Vieio  Realty  Co.,  19  Man.  746, 
there  was  a  proA'ision  in  an  agreement  for  the  sale  of 
land  to  the  plaintiff  that  in  case  the  purchaser  should  at 
any  time  make  default  in  any  of  the  payments  to  be 
made  by  him,  etc.,  the  vendors  should  be  at  liberty,  at 
any  time  after  such  default,  with  or  without  notice,  to 
either  cancel  the  contract  and  declare  the  same  void, 
or  proceed  to  another  sale  of  the  land.  Notice  was  ac- 
cordingly given  that  by  reason  of  default  in  the  payment 
of  two  instalments  due  September,  1907,  and  September, 
1908,  respectively,  they  tliereby  cancelled  the  said  agree- 
ment and  declared  the  same  void.  Time  was  in  the 
agreement  declared  to  be  of  the  essence  of  it  The  plain- 
tiff made  a  tender  to  the  defendants  on  the  16th  of  June 
of  the  amount  in  arrear  for  principal  and  interest  and 
dpfendants  refused  to  accept  it,  whereupon  the  action  for 
specific  performance  was  commenced.  Defendants  did 
not  set  up  as  their  defence  either  laches  or  abandonment 
of  the  contract  on  the  plaintiff's  part  and  on  the  appeal 
defendant's  counsel  said  they  did  not  rely  on  any  such 
defence. 

It  was  held  that  the  contract  was  not  rescinded  by 
the  notice  as  the  plaintiff  was  not  given  an  opportunity 
of  making  good  his  default,  and  that,  even  if  the  notice 
had  in  fact  cancelled  and  annulled  the  contract,  the 
Court  could,  and  in  this  case  should,  laches  not  having 
been  set  up  as  a  defence,  grant  relief  against  the  forfeit- 
ure and  decree  specific  performance  at  the  suit  of  the 
plaintiff.  Howell  C.J.  dissenting,  held  that  the  plain- 
tiff had  been  guilty  of  such  laches  and  unexplained  delay 
that  he  was  not  entitled  to  any  relief. 

Stijndations  as  to  Time — Time  of  the  Essence — Property 
of  Speculative  Character. 

In  an  action  for  specific  performance  even  when  time 
is  of  the  essence  of  the  agreement,  if  the  party  in  default 
has  done  what  in  him  lay  to  perform  the  contract,  the 
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Court  may  exercise  its  discretion  and  grant  the  relief 
claimed.  And  where  by  such  an  agreement  the  convey- 
ance was  to  be  tendered  by  the  plaintiff  to  the  defendant, 
and  the  transaction  closed  on  the  first  day  of  June,  which 
fell  on  Sunday,  when  no  tender  was  made,  and  the  con- 
duct of  the  defendant  on  the  following  day  was  such  as 
to  exclude  a  tender  on  that  day,  in  an  action  for  specific 
performance,  the  plaintiff  was  held  entitled  to  judgment. 
The  learned  Judge  found,  in  this  case,  that  what  took 
place  on  Monday  excused  the  plaintiff  from  making  a 
tender  on  that  date,  and  that  while  there  is  nothing 
illegal  at  common  law  in  a  tender  made  on  Sunday,  it 
was  not  contemplated  by  the  agreement  that  the  trans- 
action should  be  closed  on  that  day.  He  held  that  the 
language  of  the  Chancellor  in  McSiceeney  v.  Kaye,  15 
Grant  432,  was  applicable  to  the  case,  to  this  effect,  that 
the  law  of  this  Court,  when  time  is  made  of  the  essence 
of  the  contract  would  not  be  founded  on  equity  or  good 
sense  if  it  were  so  rigid  as  to  exclude  from  relief  a  party 
who  in  good  faith  and  with  diligence  has  striven  to  per- 
form his  part  of  the  contract.  He  thought  that  in  the 
present  case  the  plaintiff  had  done  what  in  her  lay  to 
complete  the  contract  and  that  the  reference  by  the  de- 
fendant to  his  solicitor  on  the  Monday,  and  the  refusal 
by  the  solicitor  on  the  Wednesday,  put  the  plaintiff  in 
the  same  position  as  if  the  refusal  had  been  in  terms,  as 
he  believed  it  to  have  been  in  fact,  made  on  the  Monday, 
and  so,  in  his  opinion,  the  plaintiff  was  excused  from 
making  a  useless  tender,  as  nothing  subsequently  done 
had  caused  such  duty  to  spring  into  existence.  Cudiiey 
V.  Gives,  20  O.E.  500. 

In  the  case  of  McSiceeney  v.  Kaye,  above  referred  to, 
the  agreement  was  conditioned  upon  payment  on  a  cer- 
tain day,  and  it  was  expressly  stipulated  that  time  should 
be  of  the  essence  of  the  contract.  It  was  held  that  al- 
though the  Court  as  a  general  rule  would  hold  the  party 
to  perform  the  contract  within  the  time  limited,  yet  it 
might  and  would  admit  him  to  shew  a  good  and  valid 
reason  for  non-performance  within  the  time,  and  in  that 
case  might  order  specific  performance.  On  the  other 
hand,  in  the  case  of  Cross  field  v.  Gould,  9  Out.  App.  R. 
218,  the  Court  held,  on  the  construction  of  the  contract, 
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that,  looking  at  the  nature  of  the  property  and  the  subject 
of  the  contract,  time  would  without  any  stipulation  in 
respect  thereof  be  regarded  as  essential  and  it  was  in- 
tended by  the  parties  that  it  should  be  so,  and  understood 
by  them  that  it  was  so,  and  the  subsequent  correspon-; 
dence  shewed  that  it  was  expressly  made  so,  and,  there- 
fore, plaintiffs  were  not  entitled  to  a  specific  perform- 
ance of  the  contract. 

In  Robinson  v.  Harris,  21  O.K.,  43,  it  was  held  by  the 
Queen's  Bench  that  although,  where  the  property  in  a 
contract  for  the  sale  or  exchange  of  lands  is  of  a  specula- 
tive character  the  presumption  is  that  time  is  of  the 
essence  of  the  agreement,  such  presumption  may,  as  when 
a  time  is  expressly  fixed,  be  rebutted  by  the  parties  treat- 
ing the  contract  as  still  subsisting  after  the  time  fixed 
for  its  completion. 

In  the  Supreme  Court  of  Canada  it  was  held  that  time 
was  originally  of  the  essence  of  the  contract,  but  there 
was  a  waiver  by  the  defendant  of  a  compliance  with  the 
provision  as  to  time  by  entering  into  negotiations  as  to 
the  title  after  its  expiration,  21  S.C.R.,  390. 

In  McDonald  v.  Elder,  3  Grant's  Ch.  241,  it  was  held 
that  in  decrees  for  specific  performance  of  contract  for 
purchase,  a  time  for  payment  of  the  purchase  money 
should  be  limited,  or,  in  default,  the  bill  dismissed,  and 
in  such  cases  also  the  decree  should  direct  a  set-off  be- 
tween the  unpaid  purchase  money  and  the  costs.  The 
suit  was  on  behalf  of  the  purchaser. 

A  party  had  entered  into  an  agreement  to  accept  a 
lease  of  land,  but,  in  preparing  the  conveyance  in  pur- 
suance of  such  agreement,  he  insisted  pertinaciously 
upon  a  stipulation  being  introduced  into  the  lease  which 
it  was  subsequently  shewn  he  had  not  any  right  to  call 
for,  and  he  ultimately  waived  his  claim  to  it.  But  as  he 
had  previously  declared  that  he  would  never  accept  the 
lease  which  did  not  agree  with  his  interpretation  of  the 
contract,  the  owner  of  the  land  had  proceeded  to  erect  a 
valuable  building  upon  it.  The  proposed  lessee  there- 
upon filed  a  bill  for  specific  performance  of- the  agree- 
ment according  to  the  interpretation  put  thereon  by  the 
lessor.  It  was  held,  reversing  the  decree  of  the  Court  of 
Chancery,  that  the  plaintiff  was  not  entitled  to  the  relief 
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sought,  and  that  his  bill  in  the  Court  below  should  be 
dismissed  with  costs. 

The  ease  of  Carter  v.  Dean  of  Ely  was  cited  as  a 
strong  authority  to  shew  that  the  defendant  should  not 
be  held  to  the  agreement  in  equity  when  the  plaintiff,  in- 
stead of  being  prompt  and  ready,  or,  as  has  been  some- 
times said,  eager  to  carry  out  the  contract  on  his  part,  has, 
by  contending  for  something  contrary  to  the  agreement 
produced  delay  in  a  case  where  the  rent  was  to  commence 
with  the  giving  of  the  lease.  Springer  v.  Gray,  7  Grant's 
Ch.  276. 

In  Pcirson  v.  Canadian  Permanent  Western  Canada 
Mortgage  Corporation.  11  B.C.  139,  plaintiff  agreed  to 
purchase  land  from  the  defendant  and  pay  the  balance 
of  the  purchase  price  on  July  1st,  1904,  the  agreement 
providing  that  time  should  be  of  the  essence  of  the  con- 
tract, and  that,  in  case  of  plaintiff's  failure  to  pay  the 
balance  at  the  time  agreed,  defendants  should  be  at 
liberty  to  treat  the  contract  as  cancelled.  The  deed  of 
the  property  was  executed  in  Toronto  and  sent  to  the 
defendant's  agent  in  Vancouver,  to  deliver  to  plaintiff 
when  he  paid  up,  but  plaintiff  did  not  pay  the  balance  on 
the  1st  of  July  and  on  the  18th  defendants  notified  him 
that  they  treated  the  agreement  as  cancelled,  and  that 
they  had  resold  the  land.  It  was  held  that  the  defen- 
dants had  exercised  their  option  of  rescinding  the  con- 
tract within  reasonable  time,  and  that  the  plaintiff  was 
not  entitled  to  any  relief. 

JVhcre  Plaintiff's  Performance  is  not  a  Condition 
Precedent. 

The  owner  of  vacant  land  leased  part  of  it  for  nine 
months  at  a  nominal  rent.  The  lessees  covenanted  to 
sink  on  the  premises  during  the  term  a  test  well  to  the 
depth  of  a  thousand  feet  for  the  purpose  of  obtaining 
oil,  and  it  was  provided  that  at  any  time  during  the  term, 
the  lessees  should  have  the  option  of  purchasing  and  the 
lessors  to  convey  to  them  on  their  request,  any  five  acres 
of  the  demised  land  at  twelve  dollars  a  lot  and  at  the  end 
of  the  term  the  lessees  should  have  the  option  of  pur- 
chasing the  residue.    The  lessees  set  about  making  the 
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well  but  the  machinery  broke  after  they  had  reached  a 
depth  of  530  feet.  There  was  no  charge  of  any  want  of 
good  faith  or  diligence  on  their  part  and  the  work  which 
they  had  done  and  upon  which  they  had  expended 
sufficient  to  have  completed  the  well  had  it  not  been  for 
the  accident,  had  enabled  the  lessor  to  sell  a  large  num- 
ber of  his  other  village  lots  at  advanced  prices.  It  was 
held,  affirming  the  judgment  of  tlie  Court  below,  that  the 
lessees  were  entitled  to  a  specific  performance  of  tlie 
covenant  as  to  the  five  acres,  notwithstanding  the  non- 
completion  of  the  well  to  the  stipulated  depth,  leaving 
the  lessor  to  his  remedy  on  the  covenant.  Per  Mo\\'at, 
V.-C. :  "The  general  rule  is,  no  doubt,  against  enforcing 
part  of  the  contract  where  the  other  part  was  from  its 
nature  incapable  of  being  specifically  enforced,  but  it 
is  a  rule  which  does  not  apply  to  a  contract  like  this, 
where  it  is  manifest  that  the  parties  meant  that  the  dig- 
ging of  the  well  should  not  be  a  condition  precedent  to 
the  right  of  purchasing  the  five  acres,  for  the  plaintiffs 
were  to  be  at  liberty  to  buy  the  five  acres  at  any  time 
during  the  term,  and  therefore  the  next  day  after  tlie 
execution  of  the  lease,  while  the  plaintiff's  liad  the  full 
nine  months  thereafter  to  dig  the  well." 

The  case  was  said  to  resemble  the  one  expressly  put  by 
Lord  St.  Leonards  in  (Jcriyiis  v.  Echrai-ds.  '2  Dr.  &  War. 
80,  as  an  example  of  those  to  whicli  tlie  rule  referred 
to  did  not  apply.  In  that  case  Lord  vSt.  Leonards  is 
quoted  as  follows :  "By  the  rule  of  tlie  (^ourt,  if  I  am 
called  upon  to  execute  the  contract,  I  must  myself  speci- 
fically execute  every  part  of  it.  I  cannot  give  a  partial 
execution  of  the  contract,"  but  he  adds,  "if  a  man  agreed 
to  do  a  certain  act,  for  example,  to  dispose  of  an  estate 
with  a  covenant  for  something  to  be  done  hereafter,  tlie 
Court  can  carry  such  a  contract  into  specific  execution. 
The  decree  would  give  all  that  was  presently  contracted 
for,  the  immediate  transfer  of  the  estate  itself,  and  com- 
pel the  party  to  enter  into  the  covenant  to  do  the  particu- 
lar thing." 

It  was  further  held  that  the  fact  of  the  plaintiffs  not 
having  completed  the  well  within  the  time  named  did 
not  disentitle  them  to  relief  on  a  bill  filed  subsequently. 
In  coming  to  this  conclusion  the  Court  had  reference  to 
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the  considerations  above  mentioned  as  to  the  amount  of 
money  expended  on  the  work,  the  benefit  derived  by  the 
defendant  therefrom,  the  good  faith  of  the  phiintiffs  and 
the  fact  that  defendants  had  their  remedy  in  damages  on 
the  covenant.    Hioit  v.  Xiienccr,  13  Grant's  Ch.  22."). 

Defendant  PreeJiided  hij  Condiiet  from  Setting  up  Laii.'<e 

"of  Time. 

In  Foster  v.  Anderson,  16  O.L.E.  5G5,  the  contract 
for  the  sale  and  purcliase  of  land  set  up  by  the  plaintiff, 
the  purchaser,  consisted  of  a  written  offer  by  him  to  buy 
and  a  Avritten  acceptance  by  the  defendant  of  his  oft'er. 
The  offer  contained,  among  other  things,  tlie  folloAving 
provision :  "This  olTer  to  be  accepted  by  September  2.">th, 
A.D.  1906,  otherwise  void  and  the  sale  to  be  completed 
on  or  before  the  10th  day  of  October,  1906.  Time  shall 
be  of  the  essence  of  this  oft'er.  Deed  to  be  prepared  at 
the  expense  of  the  vendor  and  mortgage  at  my  expens(»." 
It  was  held  that  time  was  of  the  essence  as  to  all  the 
terms  of  the  contract,  but  that  the  duty  of  the  purchaser 
to  make  tender  of  his  purchase  money  did  not  arise  until 
the  vendor  had  done  that  which  it  was  incumbent  on  her 
to  do  to  put  herself  into  a  position  to  complete  the  sale. 
It  was  her  duty  to  prepare  the  conveyance  and  submit 
the  same  for  approval,  having  regard  to  the  provision 
last  quoted;  and  having  failed  to  do  so,  her  default  pre- 
cluded her  from  setting  up  the  lapse  of  the  time  at  which 
the  sale  should  have  been  completed  as  an  ansAver  to  the 
plaintiff's  claim  for  specific  performance. 

Foster  v.  Anderson,  16  O.L.E.  ."jGS,  affirmed  l>v  the 
Supreme  Court,  12  S.C.E.  251. 

Waiver  of  tStipuhition  as  to  Time. 

In  June,  1869,  one  Dennistoun  agreed  to  .sell  and  con- 
vey to  Helme,  278  acres  of  land  for  |2,780,  payable  l>y 
certain  instalments  at  certain  specified  times,  the  agree- 
ment signed  by  the  parties  expressing  that  time  was  to 
be  of  the  essence  of  the  bargain.  In  January,  1871, 
Helme  by  a  similar  instrument,  agreed  to  sell  to  the 
plaintiff  100  acres  for  .|1,000  to  be  paid  to  Dennistoun 
upon  the  terms  contained  in  the  said  recited  agreement, 
and  the  plaintiff  then  paid  Dennistoun  160  on  account. 
Both  Helme  and  the  plaintiff  Avere  admitted  into  posses- 
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sion  of  their  lands  on  the  execution  of  the  respective 
agreements  and  so  continued  until  1874.     In  Februray 
of  that  year,  both  Helnie  and  the  plaintiff  were  in  arrear, 
nothing  having  been  paid  since  1871,  and  Dennistoun 
complained  to  Helme  of  this,  and  of  the  manner  in  which 
the  premises  were  managed,  and  it  was  then  agreed  be- 
tween Dennistoun  and  Helme  tliat  Dennistoun  should 
bring  an  action  of  ejectment,  Helme  agreeing  to  pay  the 
costs  thereof  and  all  arrears  of  purchase  money,  together 
with  an  increased  rate  of  interest.     Ejectment  was  ac- 
cordingly brought  by  Dennistoun  against  Helme  and. 
the  plaintiiT,  but  before  the  summons  was  served,  or  the 
plaintiff  was  aware  of  the  proceedings,  he  paid  to  the 
attorney  of  Dennistoun,  one  hundred  dollars,  who  en- 
dorsed a  receipt  for  the  amount  on  the  agreement  be- 
tween Helme  and  the  plaintiff  as  a  payment  on  within 
agreement.    Helme  took  no  steps  to  defend  the  ejectment 
and  Dennistoun  recovered  judgment  therein,  although  the 
plaintiff  appeared  and  tried  to  defend  for  his  hundred 
acres,  and  a  writ  of  possession  was  issued  and  delivered 
to  the  sheriff  with  directions  to  give  possession  to  Helme 
for  Dennistoun,  which  was  done  accordingly,  and  Helme 
was  continued  in  possession  under  an  arrangement  for  the 
extension  of  time  for  payment  of  principal  and  interest. 
On  a  bill  fyled  by  the  plaintiff  against  Helme  it  was 
held,   under  these   circumstances,  that  the   receipt  by 
Dennistoun  of  the  hundred  dollars  after  default  had 
waived  the  condition  making  time  of  the  essence  of  the 
contract,  but  that,  having  either  omitted  to  set  up  these 
facts  in  defence  of  the  ejectment,  or,  being  so  set  up  their 
not  having  formed  an  ansA^-er   to  the  proceeding,   the 
Court  refused  to  open  up  the  question  after  the  adjudica- 
tion at  law,  and  dismissed  the  bill  with  costs. 

Demorest  v.  Helme,  22  Grant's  Ch.  433. 

By  the  terms  of  a  contract  of  sale  of  real  estate  be- 
longing to  an  infant,  it  was  stipulated  that  if  at  the  end 
of  seventeen  months  the  approval  of  the  Court  of  Chan- 
cery had  not  been  obtained  to  the  sale  then  made  the  con- 
tract should  be  at  an  end.  The  sale  was  not  completed 
by  the  time  specified  and  some  months  afterward  the 
purchaser  acquiesced  in  the  proceedings  taken  to  perfect 
the  title.    It  was  held  that  he  had  waived  the  condition 
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making  time  of  the  essence  of  the  contract.  The  opinion 
was  expressed  that  in  such  a  case  the  purchaser  should 
not  file  a  bill  for  the  rescission  of  the  contract,  but  must 
wait  until  the  vendor  attempted  to  enforce  the  agreement 
against  him.  Per  Spragge  V.-C. :  "It  would  be  a  great 
advantage  to  a  man  to  be  able  to  ascertain  by  the  judg- 
ment of  a  Court  whether  he  was  not  released  from  a  con- 
tract into  which  he  has  entered  but  it  has  ahvays  been 
supposed,  I  believe,  that  a  man  must  wait  until  the  con- 
tract is  attempted  to  be  enforced  against  him.  McDonald 
v.  Garret,  7  Grant's  Ch.  606. 

Procedure  where  Time  is  not  of  the  Essence. 

In  McDonald  v.  Elder,  1  Grant's  Ch.  513,  the  Court 
had  to  consider  the  proper  rule  for  cases  in  which 
time  was  not  the  essence  of  the  contract,  but  one  of  the 
parties  had  unduly  delayed  the  performance  on  his  part. 
Per  Blake  Ch. :  "Even  when  time  is  not  of  the  essence  of 
the  contract,  parties  have  not  an  indefinite  period  in 
which  to  perform  the  terms  of  the  agreement.  If  they 
desire  the  assistance  of  a  Court  of  Equity  they  are  bound 
to  apply  promptly.  Parties  are,  therefore,  permitted  to 
put  an  end  to  contracts  which  have  not  been  duly  per- 
formed, even  where  time  is  not  of  their  essence,  by  reason- 
able notice.  But  then  modern  authorities  by  no  means 
establish  that  it  is  competent  for  parties  to  such  a  con- 
tract arbitrarily  to  declare  at  any  instant  that  it  is  deter- 
mined on  account  of  the  non-observance  of  the  stipulated 
time.  It  would  be  much  less  objectionable  to  hold  time 
to  be  in  all  cases  of  the  essence  of  the  contract  than  to 
adopt  such  a  rule.  In  the  one  case  the  time  mutually 
fixed  by  the  contracting  parties  would  be  deemed  con- 
clusive; in  the  other  the  time  arbitrarily  fixed  by  one  of 
those  parties.  No  such  doctrine  is  to  be  found  anywhere. 
The  rule  to  be  deduced  from  the  authorities  is  this :  that 
where  there  has  been  unreasonable  delay,  the  party  in- 
juriously affected  by  such  delay  is  permitted  to  give 
notice  that  unless  the  contract  is  proceeded  with  within 
a  reasonable  time,  to  be  fixed  by  the  notice,  the  contract 
will  be  abandoned  and  under  such  circumstances,  this 
Court  will  consider  that  such  notice  has  had  the  effect 
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of  making  time  of  the  essence  of  the  contract,  and  will 
dismiss  a  bill  filed  for  the  purpose  of  enforcing  specific 
performance  if  the  contract  has  not  been  proceeded  with 
according  to  such  notice.  But  where  a  party,  instead  of 
pursuing  this  natural  and  reasonable  course,  thinks  pro- 
per arbitrarily  to  declare  the  contract  at  an  end  at  any 
particular  point  of  time,  or  to  fix  an  unreasonably  short 
date  within  which  the  contract  must  be  completed,  then 
this  Court  treats  the  contract  as  still  subsisting  and  exer- 
cises its  jurisdiction." 

In  Tylee  v.  Landers,  15  Grant's  Ch.  99,  Mowat  V.-C. 
referred  to  the  practice  in  England  as  to  the  time  to  be 
given  by  a  decree  for  paying  purchase  money,  before  the 
vendor  was  entitled  to  a  rescission  of  the  contract  for  the 
default  in  payment,  saying  that  there  appeared  to  be  no 
fixed  period  for  such  cases  in  England.  He  referred  to  the 
cases  of  Foligno  v.  Martin,  16  Beavan  586,  and  Sweet  v. 
Meredith,  6  Jur  N.S.  569.  In  the  case  before  him  where 
the  decree  in  a  vendor's  suit  for  specific  performance 
directed  payment  in  a  month,  the  Court,  on  a  subsequent 
application  to  rescind  the  contract,  gave  the  defendant, 
under  the  circumstances,  a  further  period  of  four  weeks 
to  pay  after  service  of  the  order  and  ordered  on  default 
a  rescission. 
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PART  IV. 

THE   MODE   OF   EXERCISING   THE   JURISDICTION. 


CHAPTER   I. 

PROCEEDINGS    UP   TO    ANB    INCLUDING   JUDGMENT. 

§  1129.  At  the  time  when  the  Judicature  Act,  1873,  The 


came  into  operation,  the  usual  mode  of  proceeding  in  p°"3rioe. 
order  to  obtain  the  specific  performance  of  a  contract 
was  to  institute  a  suit  for  the  purpose  by  bill  of  com- 
plaint in  the  Court  of  Chancery. 

§  1130.  By  the  34th  section  of  the  Judicature  Act,  juaioa- 
1878,  all  causes  and  matters  for  the  specific  perform-  igTsl^k 
ance  of  contracts  between  vendors  and  purchasers  of 
real  estates,  including  contracts  for  leases,  are  specially 
assigned  (subject  to  the  Rules  of  the  Supreme  Court ') 
to  the  Chancery  Division  of  the  High  Court  of  Justice. 
Causes  or  matters  for  the  specific  performance  of  other 
contracts  are  not  expressly  assigned  to  any  particular 
Division  of  the  High  Court,'  and  may  accordingly,  it 
would  seem,  be  instituted,  at  the  plaintifi''s  option,  in 
any  Division,  subject  to  the  powers  of  transfer  exer- 
cisable under  the  Judicature  Acts  and  the  Rules  of  the 
Supreme  Court.^ 

1  See  R.  S.  0.  Ord.  XLIX.  Court  of  Justice  in  Ireland  bv  the 

'  •^•'•'.^  ^°§^*'''^-      ^J'T'  ^°'      Supreme  Court  of  JudicaturJ  Act 


(Ireland),  1877. 


the  specific  performance  of  all  classes 

of    contracts   in    respect    of   whicli 

Courts  of  Equity  enforce  such  per-         '  ^«®  J^^.  Act,  1873,  s.  33 ;  Jud. 

formance  are  expressly  assigned   to      -^ct,    1875,   s.    11 ;    R.    S.   C.    Ord. 

the  Chancery  Division  of  the  High      XLIX. 
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Form  of        §  1131.  A  form  of  statement  of  claim  in  an  action  for 
of  claim,   tlie  Specific  performance  of  a  contract  for  the  sale  of 

land  is  given  in  Appendix  0.,  §  ii.,  No.  12  to  the  Rules 

of  the  Supreme  Court.  ^ 

S'aotion  §  ^^^^-  ■'•*  ^^  provided  by  the  Acts  and  Rules  ="  that 
any  action  may  be  transferred  from  one  Division  of  the 
Court  to  another.  Accordingly  where,  in  an  action  for 
the  recovery  of  land  commenced  in  the  Exchequer 
Division,  the  defendant  set  up  a  counter-claim  for 
specific  performance  of  a  contract  for  a  lease  of  the 
land  to  himself,  and  it  appeared  that  there  was  a  primd 
facie  case  for  specific  performance,  the  action  was  trans- 
ferred, on  the  defendant's  application  and  against  the 
plaintiff's  will,  to  the  Chancery  Division.^  And  a  similar 
order  was  affirmed  by  the  Court  of  Appeal  in  the  case 
of  Holloway  v.  Yorh,^  where,  the  liquidation-trustee  of 
a  person  who  had  contracted  to  purchase  real  estate 
having  commenced  an  action  in  the  Exchequer  Divi- 
sion against  the  vendor  for  a  return  of  the  deposit,  the 
vendor  had  delivered  a  counter-claim  for  specific  per- 
formance of  the  contract. 
Action  §  1133.  The  machinery  of  the  Chancery  Division  ia 

com-  more  adapted  to  actions  for  specific  performance  than 
S^Ki^g's  that  of  the  King's  Bench  Division  ;  and  hence  it  seems 
Division,  ^^^lat  where  there  is  an  action  in  the  last-mentioned 
Division  for  the  deposit,  and  a  bona  fide  counter-claim 
for  specific  performance,  the  cause  ought  usually  to  be 
transferred  to  the  Chancery  Division.'^  But  the  mere 
fact  that  a  defendant  sued  in  the  King's  Bench  Division 
sets  up  a  counter-claim  for  the  specific  performance  of 
some  contract  relating  to  land  between  himself  and  the 

1  The  form  seems  to  be  open  to      1875,  s.  11 ;  R.  S.  C.  Ord.  XLIX. 
criticism  in  that  the  plaintiff  is  re-      ^-  1>  ^- 

presented  as  vendor,  and  yet  asks  '  -^*^^'"«™  ^-  ^«2/''"''>  ^  ^^-  »• 

that  the  defendant  may  execute  a  «  2  Ex  D  33' 

conveyance  to  the  plaintiff.  6  London  Land  Co.  v.  Harris,  13 

2  Jud.  Act,  1873,  s.  36 ;  Jud.  Act,  Q.  B.  D.  540. 
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plaintiff  will  not  entitle  him  to  get  the  cause-  trans- 
ferred to  the  Chancery  Division.^  The  Court  will  take 
notice  of  an  equitable  right  to  specific  performance 
appearing  incidentally  in  the  course  of  an  ejectment 
action,  though  there  be  no  counter-claim  for  such  per- 
formance.^ 

§  1134.  The  determination  by  the  Court  of  ques-  Special 
tions  of  law  between  vendors  and  purchasers  of  real 
or  leasehold  estate,  and  judicial  declai'ations  as  to  their 
respective  rights  under  the  contract  of  sale,  may,  it  is 
conceived,  be  obtained  upon  a  special  case  stated  in 
the  action.^  The  Court  of  Chancery  could  not  enforce 
specific  performance  in  a  proceeding  of  this  nature ;  * 
but  under  the  present  practice,  where  the  answers  to  the 
special  case  dispose  of  the  action,  they  may  be  turned 
into  a  judgment  making  declarations  to  the  same  effect.^ 

§  1135.  In   illustration   of  the  discretionary  powers  Leave  to 

•iiinrN  •  1-  1  T  "defend 

exercisable  by  the  Court  m  relation  to  the  proceedmgs  notwith- 

.  •  /.  .  ^  »  J,  -,      standing 

m  actions  tor  specmc  perlormanee,  reference  may   be  under- 
made  to  Scott  t.  Moxon,^  which  was  a  vendor's  action  the™on-° 
to  enforce  performance  of  a  contract  to  purchase  some  *'^^'^'y- 
leasehold  houses.     The  defendant  had  by  his  solicitor 
given  an  undertaking  to  the  plaintiff's  solicitors  not  to 
deliver  any  defence ;  but  afterwards,  before  any  judg- 
ment had  been  pronounced,  a  decision  in  another  case 
showed   that   the   lease    was   invalid.      Thereupon   the 
Court,  on  the  defendant's  application,  gave  him  leave 
to  defend,  to  the  extent  of  pleading  the  invalidity  of 
the  lease. 

1  storey  t.  Waddle,  4  Q.  B.  D.  *  See  Evans  v.  Saunders,  22  L.  T. 
289.  43,  51.     The  procedure  by   special 

2  Williams  v.  Snowden,  W.  N.  case  under  Sir  George  Turner's  Act 
1880,  p.  124  (0.  P.  Div.) ;  Fumess  (13  &  14  Vict.  c.  35)  was  abolished 
V.  Bond,  W.  N.  1880,  p.  78.  by  46  &  47  Vict.  c.  49,  but  a  similar 

2  Compare    Satin   v.    Eeape,  27  procedure  has  been  substituted  by 

Beav.  553,  561  (where  the  decision  E.  S.  0.  Ord.  XXXIV.  r.  8. 

was    tantamount    to    a    decree   for  ^  Earrison  v.  CormuaU  Minerals 

specific  performance),  and  E.  S.  C.  Bailway  Co.,  16  Oh.  D.  67,  80. 

Ord.  XXXIV.  part  1.  o  81  L.  T.  774. 
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Vendor  §  1136.  A  convenient  mode  of  obtaininar  an  autho- 
chaser  ritative  decision  of  questions  arising  upon  some  of  the 
s.  9.'  '  class  of  contracts  discussed  in  this  treatise  has  been 
introduced  by  the  Vendor  and  Purchaser  Act,  1874, 
under  which  (section  9)  a  vendor  or  purchaser  of  real 
or  leasehold  estate  or  their  respective  representatives 
may  at  any  time  apply  in  a  summary  way  to  a  Judge 
of  the  High  Court  in  Chambers  in  respect  of  any  requi- 
sitions or  objections  or  any  claim  for  compensation  or 
any  other  question'  arising  out  of  or  connected  with 
the  contract  (not  being  a  question  affecting  the  exist- 
ence or  validity  of  the  contract^),  and  the  Judge  is  to 
make  such  order  upon  the  application  as  to  him  shall 
appear  just,  and  to  order  how  and  by  whom  all  or  any 
of  the  costs  of  and  incident  to  the  application  are  to 
be  borne  and  paid.  The  exception  of  questions  affect- 
ing the  existence  or  validity  of  the  contract  refers  to 
the  existence  or  validity  of  the  contract  in  its  incep- 
tion, and  does  not  preclude  the  Court  from  determining 
whether  a  power  to  rescind  contained  in  the  contract 
has  been  well  exercised.^  And  a  specific  question 
arising  out  of  a  contract — a  question,  for  instance,  as 
to  the  form  of  conveyance — may  be  determined  on 
summons  under  the  Act,  notwithstanding  that  the 
evidence  may  suggest  a  doubt  whether  the  contract  is 
one  which   could   be   specifically  enforced   by  action.* 

1  But  it  is  not  proper  to  raise,  on  there  (at  pp.  600,  604)  to  Se  Lander 
a  summons  under  this  Act,  a  ques-  and  Bagley^s  Contract,  [1892]  3  Ch. 
tion  as  to  the  amount  of  an  item  of  41.  See,  too,  Re  WalKs  and  Bar- 
the  vendor's  solicitor's  costs:  Ee  nard's  Contract,  [1899]  2  Ch.  515, 
Welster  and  Jones'  Contract,  [1902]  520,  where  it  was  held  tliat  an 
2  Ch.  at  p.  555.  isolated     question     arising     out    of 

2  See  per  Lord  Halsbury  L.C.  in  the  contract  might  he  decided  on 
Se  Sandbach  and  Edmondson's  Con-  summons,  although  the  respondent 
tract,  [1891]  1  Ch.  at  p.  102.  alleged    that    he   had   entered    into 

3  Be  Jackson  and  Woodhurn,  37  the  contract  under  a  mistake,  which 
Ch.  D.  44.  would    enable    him  to   rescind    the 

*  BeBughes  and  Ashley's  Contract,  contract  by  means  of  an  action  for 
[1900]  2  Ch.  595,  and  the  references      that  purpose. 
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But  a  question  of  fraud  cannot  be  tried  on  such  a 
summons.^  In  very  many  of  the  disputes  that  arise 
between  vendors  and  purchasers  of  realty  and  lease- 
holds an  application  under  this  section  is  an  advan- 
tageous and  efficient  substitute  for  an  action  for  specific 
performance.^  The  parties  to  such  an  application  are 
in  the  same  position  as  they  would  be  under  a  reference 
as  to  title  in  such  an  action.^  It  has,  however,  been 
judicially  questioned  whether  it  is  proper,  on  such  an 
application,  to  make  an  order  that  a  vendor  has  or  has 
not  shown  a  good  title,  i.e.,  embracing  the  whole  title, 
instead  of  dealing  with  isolated  questions  only.* 

Moreover,  where  there  is  upon  the  title  a  question 
of  construction  involving  real  difficulty  or  doubt,  a 
vendor  and  purchaser  summons  is  not  a  proper  mode 
of  seeking  a  judicial  determination  of  the  question. 
It  ought  rather  to  be  made  the  subject  of  a  construction 
summons,  the  decision  upon  which  will  bind  all  persons 
interested.^ 

§  1137.  The  jurisdiction  to  make  such  order  as  shall  Conse- 
be  just,  conferred  by  this  statute,  enables  the  Court  relief. 
to  do  all  that  may  be  just  as  the  natural  consequence 
of  the  point  or  points  decided.  Therefore,  when  the 
Court  on  a  summons  decided  that  the  vendor  had  not 
shown  a  good  title,  it  ordered  the  vendor  to  return 
the  deposit  with  interest,  and  to  pay  the  purchaser  his 

1  He  Delany  and  Deegari's   Con-  13  (summons  may  be  served  out  of 
tract,  [1905]  1  I.  R.  602,  606.  the   jurisdiction) ;    Re  Harris   and 

2  E.g.,  Re  WaddelVs  Gontract,  2  RawUngs'  Contract,  [1894]  W.  N. 
Ch.  D.  172;  Re  Coleman  and  Jar-  19;  Re  Nisbet  and  Potts'  Contract, 
rom,  4  Ch.  D.  165  (where,  to  [1905]  1  Ch.  391;  affirmed  [1906] 
strengthen  the  jpurchaser's  title,  1  Ch.  386 ;  75  L.  J.  Ch.  238  (con- 
Jessel  M.R.  delivered  judgment  in  structive  notice  of  restrictive  coven- 
Court)  ;  Re  Popple  and  Sarratt's  ants  affecting  the  user  of  land). 
Contract,  25  "W.  R.  248;  Re  Kearley  '^  Re  Burroughs,  Lynn,  and  Sexton, 
and   Clayton's    Contract,  7   Ch.   D.  5  Ch.  D.  601. 

615;  Re  Metropolitan  District  Rail-  *  Re  Wallis  and  Barnard's  Cart- 
way Co.  and  Cosh,  13  Ch.  D.  607 ;  tract,  [1899]  2  Ch.  at  p.  520. 
Osborne  to  Rowlett,  13  Ch.  D.  774;  ■'  Re  Nichols'  and  Von  Joel's  Con- 
Drapers'  Co.  V.  McCann,  1  L.  J\.  h:  tract,  [1910]  1  Ch.  43,  46-47. 
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tract. 
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costs  of  investigating  the  title/  Such  an  order  may 
be  made,  at  the  instance  of  the  purchaser,  upon  a 
vendor's  summons.^  Unliquidated  damages,  however, 
by  way  of  compensation  for  a  vendor's  delay  in  com- 
pleting, are  not  recoverable  by  a  purchaser  on  a 
summons  of  this  kiud.^ 

§  1138.  Where  the  purchaser  seeks  to  recover  back 
the  deposit  on  the  ground  of  fraud  or  of  such  mis- 
description as  enables  the  purchaser  to  rescind,  there 
the  matter  in  controversy  affects  the  validity  of  the 
contract,  and  consequently  it  cannot  be  determined 
under  the  statute  in  question.* 

§  1139.  A  person  who  has  availed  himself  of  the 
provisions  of  the  Act  is  not,  generally,  entitled  after- 
wards to  bring  an  action  for  the  specific  performance 
of  the  contract  which  was  the  subject  of  the  summons/ 
But  where  a  purchaser's  summons,  seeking  a  declaration 
that  the  title  is  not  such  as  he  ought  to  be  compelled 
to  accept,  has  failed,  and  he  nevertheless  refuses 
to  complete  the  purchase,  it  is  open  to  the  vendor  to 
sue  for  specific  performance.^  In  such  a  case,  how- 
ever, if,  since  the  order  on  the  summons,  the  purchaser 


1  Be  Hargreaves  and  Thompson,  32 
Ch.  T>.  454,  approving  Be  Eiggins 
and  Hitchman,  21  Oh.  D.  93;  Be 
Yielding  and  Woodhrooh,  31  Ch.  D. 
344;  Be  Priestley  and  Davidson's 
Gontract,  31  L.  Hep.  Ir.  122;  and 
Be  Furneaux  and  Aird's  Contract, 
[1906]  W.  N.  215.  See,  too.  Be 
Haediclce  and  Lipski's  Gontract, 
[1901]  2  Ch.  at  p.  670 ;  70  L.  J.  Ch. 
811.  Distinguish  Be  Scott  and 
Alvarez'  Gontract,  Scott  v.  Alvarez, 
[1895]  2  Oh.  603,  commented  on  in 
Be  Hughes  and  Ashley's  Contract, 
[1900]  2  Ch.  at  p.  602. 

2  Be  WaUcer  and  Oahshotfs  Con- 
tract, 70  L.  J.  Ch.  666 ;  [1901]  2  Ch. 
383  (in  0.  A.,  [1902]  W.  N.  147), 
following  Be  Higgins  and  Percival, 


59  L.  T.  213.  The  point  of  law 
decided  in  Be  Walker  and  Oahshotfs 
Contract  was  overruled  by  the  C.  A. 
in  Be  Jvdd  and  Poland  and  Skel- 
cher's  Gontract,  [1906]  1  Ch.  684; 
75  L.  J.  Ch.  403 ;  but  the  statement 
in  the  text  was  not  thereby  affected. 

5  Be  Wilsons  and  Steven^  I  Con- 
tract, [1894]  3  Oh.  546,  552. 

*  Be  Davis  and  Cavey,  40  Ch.  D. 
at  p.  608. 

5  Thompson  v.  Binger,  29  W.  R. 
520. 

"  See  e.g.,  Be  Scott  and  Alvarez' 
Gontract,  Scott  v.  Alvarez,  [1895]  1 
Ch.  at  pp.  609,  610  (commented  on 
in  Be  Wallis  and  Barnard's  Con- 
tract, [1899]  2  Ch.  at  p.  520). 
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has  discovered  material  facts,  showing  the  title  to  be 
bad,  which  facts  he  could  not  with  reasonable  diligence 
have  discovered  earlier,  he  may,  at  all  events  with  the 
leave  of  the  Court,  put  in  a  counter-claim  in  the  nature 
of  an  action  of  review/ 

§1140.  By  the  County  Courts  Act,  1888  (51  &  52  The 
Vict.  c.  43),  s.  67,  County  Courts  have  all  the  powers  clmtl 
and  authority  of  the  High  Court  in  actions  for  specific  ^°*'  ■^^®^' 
performance  of  any  agreement  for  the  sale,  purchase, 
or  lease  of  any  property,  where  in  the  case  of  a  sale  or 
purchase  the  purchase-money,  or  in  the  case  of  a  lease 
the  value  of  the  property,  does  not  exceed  5001.^     In 
the  case  of  a  sale  the  language  of  the  section  makes  the 
amount  of  the  actual  purchase-money  the  test  of  the 
County  Court  jurisdiction ;  and  it  was  accordingly  held 
in  Hex  v.  Judge  Whitcliorne  ^  that  the  specific  enforce- 
ment  of  a   contract   to    sell    for   75/.    the    equity   of 
redemption   of  some   leaseholds,   worth   about    1,500/. 
but  subject  to  a  charge  of  about  1,100/.,  was  within 
that  jurisdiction. 

But  the  jurisdiction  of  the  High  Court  in  cases  of  High 
specific  performance  has  not  been  ousted  by  that  con-  retains 
ferred  upon  County  Courts.     Though  the  matter  may  renMuris- 
be  within  the  jurisdiction  of  the  inferior  Court,  a  plain-  "diction- 
tiff  is  at  liberty  to  bring  his  action  in  the  High  Court, 
subject,   of  course,  to   the   statutory  provisions   as   to 
transfer. 

§  1141.  The  Mayor's  Court  of  London  has  a  limited  Mayor's 
jurisdiction    in    specific    performance ;    but  where,    an  London. 
action  for  specific  performance  having  been  commenced 
in   that   Court,  it   appeared   that  the  whole  cause   of 
action  did  not  arise  within  the  City,  the  proceedings 
were  stopped  by  means  of  a  writ  of  prohibition.* 

1  Ibid,  at  pp.  610,  622.  3  [1904]  1   k.  B.  827 ;  73  L.  J. 

2  See  Foster  v.  Eeeves,  [1892]  2      k.  B.  344. 
Q.  B.  255;  40  W.   R.   695,  for  a 

curious  result  of  this  limitation  of  *  Sowler  v.  Barherton  Development 

County  Court  jurisdiction.  Syndicate,  [1897]  1  Q.  B.  164. 
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Land  §  1142.  It  may  here  be  mentioned  that  by  the  Land 

7r3ii3.sf3r 

Act,  1875,  Transfer  Act,  1875,  it  was  enacted  that  (s.  93)  where 
a  suit  is  instituted  for  the  specific  performance  of  a 
contract  relating  to  registered  land,  or  a  registered 
charge,  the  Court  having  cognizance  of  such  suit 
may  by  summons,  or  by  such  other  mode  as  it  deems 
expedient,  cause  all  or  any  parties  who  have  regis- 
tered estates  or  rights  in  such  land  or  charge,  or  have 
entered  up  notices,  cautions  or  inhibitions  against  the 
same,  to  appear  in  such  suit,  and  show  cause  why  such 
contract  should  not  be  specifically  performed,  and 
the  Court  may  direct  that  any  order  made  by  the 
Court  in  such  suit  shall  be  binding  on  such  parties  or 
any  of  them.  Further,  by  the  94th  section  of  the 
same  Act,  all  costs  incurred  by  any  party  so  appear- 
ing in  a  suit  to  enforce  against  a  vendor  specific  per- 
formance of  his  contract  to  sell  registered  land  or  a 
registered  charge  are  to  be  taxed  as  between  solicitor 
and  client,  and,  unless  the  Court  otherwise  orders, 
paid  by  such  vendor. 
Irish  §  1143.  It   may  further   be   mentioned    that   under 

Co^is-  sect.  22  of  the  Land  Law  (Ireland)  Act,  1887  (50  & 
sion.  g-j^  Vict.  c.  33),  the  Irish  Land  Commission  has  jurisdic- 
tion, in  certain  cases  of  contracts  for  sale,  to  decree 
specific  pei:formance  ;  but  that  it  appears  to  be  doubtful 
whether  that  Commission  has  such  jurisdiction  in  pro- 
ceedings under  the  Eedemption  of  Eent  (Ireland)  Act, 
1891.' 
Com-  §  1144.  How  far  the  summary  jurisdiction  conferred 

(Oonsoii-   by  the  32nd  section  ^  of  the  Companies  (Consolidation) 
AoM908,  Act,  1908,  is  properly  applicable  to  the  enforcement  of 
^'  ^^'        contracts  for  the  sale  and  purchase  of  shares  is  a  question 
which  has  been  much  discussed,  but  can  hardly  be  said  to 
be  even  now  satisfactorily  settled.    That  section  provides 

1  See    Giles  v.  Beausang,  [1895]      Companies    Act,   1862,   which,    was 
2  I.  E.  326,  337.  repealed  by  the  above-cited  Act  of 

2  This  section  replaces  s.  35  of  the      1908. 
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that  if  the  name  of  any  person  is,  without  sufficient 
cause,    entered    in   or   omitted    from    the   register    of 
members  of  a  company,  or  if  default  is  made  or  un- 
necessary delay  takes  place  in  entering  on  the  register 
the  fact  of  any  person  having  ceased  to  be  a  member, 
the  person  aggrieved,  or  any  member  of  the  company, 
or  the  company,  may  apply  to  the  Court  for  rectification 
of  the  register.     The  application  may  be  made,  as  re- 
spects companies  registered  in  England  or  Ireland,  by 
motion  in  the  High  Court,  or  by  application  to  a  judge 
of  the  High  Court  sitting  in  Chambers,  or  by  application 
to   the  judge  of  the  Court  exercising  the  stannaries 
jurisdiction  in  the  case  of  companies  subject  to  that 
jurisdiction,  and,  as  respects  companies  registered  in 
Scotland,  by  summary  petition  to  the  Court  of  Session, 
or  in  such  other  manner  as  the  said  Courts  respectively 
may  direct ;  and  the  Court  may  either  refuse  the  applica- 
tion, or  may  order  rectification  of  the  register,  and  pay- 
ment by  the  company  of  any  damages  sustained  by  any 
party  aggrieved.     On  any  application  under  this  section 
the  Court  may  decide  any  question  relating  to  the  title 
of  any  person  who  is  a  party  to  the  application  to  have 
his   name   entered   in   or   omitted   from   the   register, 
whether  the  question  arises  between  members  or  alleged 
members,  or  between  members  or  alleged  members  on 
the  one  hand  and  the  company  on  the  other  hand ;  and 
generally  may  decide   any   question   necessary   or   ex- 
pedient to  be  decided  for  rectification  of  the  register. 

This  enactment  may  seem  at  first  sight  to  ofier  an  Appiioa- 
attractive  and  efficient  substitute  for  an  action  for  thTsec- 
specific  performance  in  cases  arising  out  of  contracts  *a°ses*of 
for  the  sale  of  shares,  but  the  reported  decisions  show  specific 

.  .  perform- 

that  its  applicability  in  practice  to  such  cases  is  by  no  anoe. 

means  universal.     The  jurisdiction  which  it  confers  is 

clearly  discretionary ;  and  it  seems  that  the  Court  will 

be  slow  to  exercise  this  jurisdiction  for  the  purpose  of 

deciding  questions  between  vendors  and  purchasers  of 
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shares,  except  where  the  legal  title  of  the  applicant  is 
clear/ 
]^i°aSaent  ^  1145.  The  form  of  a  judgment  for  specific  per- 
formance varies,  of  course,  according  to  the  particular 
circumstances  of  the  case.^  "  Sometimes  it  is  a  vendor's 
action,  sometimes  a  purchaser's  action ;  sometimes  the 
title  is  accepted,  sometimes  it  is  not."  ^ 

Where,  in  the  case  of  a  contract  for  sale  of  land,  the 
purchaser  has  accepted  the  title,  and  the  vendor  moves 
for  judgment  in  default  of  defence,  the  judgment  ought 
to  provide  for  the  delivery  of  a  proper  conveyance  of 
the  property  to  the  purchaser,  on  payment  by  him  of 
the  purchase-money,  with  interest  and  costs  and  damages, 
if  any.* 

Where  judgment  for  specific  performance  is  granted 
in  favour  of  a  purchaser,  there  is  jurisdiction  to  direct 
that,  in  adjusting  the  accounts  as  between  vendor  and 
purchaser,  the  purchaser  is  to  be  entitled  to  bring  into 
the  account  the  amount  of  the  costs  which  the  vendor 
has  been  ordered  to  pay  against  the  purchase-money. 
That  is,  in  a  case  where  the  debt  due  to,  and  the  debt 
due  from,  the  defendant  are  so  due  to  and  from  the 
defendant  in  the  same  capacity.^  This  jurisdiction, 
however,  was  held  not  to  extend  to  allowing  a  plaintiff, 
purchaser  of  leaseholds  from  an  administratrix  who  was 
by  the  judgment  ordered  to  pay  the  plaintiff's  costs,  to 
bring  into  account  all  or  any  part  of  an  unascertained 
sum  to  which  the  defendant  might  be  beneficially  en- 
titled in  the  administration  of  her  intestate's  estate,  as 

1  Ward  and  Henry's,  case,  L.  E.  2      et  segi. 

Eq.  226 ;  2  Ch.  431 ;  Musgrave  and  a  j^orfh  v.  Percival,  [1898]  2  Ch. 

Harfs  case,  L.   E.  5  Eq.   193;  Ex  at  p.  185. 

parte  Sargent,   L.   E.    17   Eq.  273, 

276 ;  Ex  parte  Shaw,  2  Q.  B.  D.  463.  ^'">^'''  ^-  ^"''ff""'  [^^O^]  ^  ^h. 

See,  too,   the  notes  on  the   section  ^61;  78  L.  J.  Oh.  195;   amending 

in  Buckley  on  the  Companies  and  "^"^  ^  ^^  S«*°"'  ^^^  «'^"-  ?•  2240. 

Limited  Partnerships  Acts.  ^  Oreen  v.   Sevin,  13  Ch.  D.  at 

2  See   Seton   (6th  ed.),   pp.   2206  p.  602. 
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against  the  purchase-money  due  to  the  defendant  in  her 
representative  capacity/ 

§  1146.  If  the  plaintiff  in  an  action  for  specific  per-  i^is 
formance  has  registered  the  action  as  a  lis  pendens,  ^*"  "' ' 
and  at  the  trial  the  action  is  dismissed  with  costs,  an 
order  vacating  the  registration  of  the  lis  pendens  may 
be  included  in  the  judgment.^ 

§  1147.  Where  the  judgment  at  the  trial  directs  a  Account 
simple  account — not  on  the  footing  of  wilful  account —  audprofits 
of  rents   and    profits    received    by    the   vendor,   he   is  aUrfa^L 
chargeable  with  the  rents,  and  the  proceeds  of  sale  of 
crops,  which  he  has  actually  received,  but  not  with  an 
occupation  rent  in  respect  of  land  unlet ;  and,  on  the 
other  hand,  he  is  entitled  to  be  allowed  the  necessary 
expenses  of  realizing  the  crops,  but  not  any  losses  which 
he  may  have  incurred  in  farming.^ 

1  PUlKps  V.  Howell,  [1901]  2  Oh.  3  Bennett  v.   Stone,  [1902]  1  Oh. 

'^%lltr  V.   Middleton,\im-]   1      ^*    ??•    ^36-238;   affirmed   0.  A., 
Cli.  313.  [1903]  1  Ch.  509. 


F.  2    0 
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CHAPTER  11. 

INJUNCTIONS. 

§  1148.  It   has  already  been  in  effect   stated  ^   that  Subjeot 
execiited,  as   distinguished   from   executory,    contracts  chapter. 
are  not  within  the  scope  of  this  treatise.     The  present 
chapter  will  accordingly  be  confined  to  the  considera- 
tion of  the  use  of  injunctions  in  connection  with  con- 
tracts of  the  latter  kind. 

§  1149.  The  jurisdiction  of  the  Court  ^  in  injunction  How  in- 
is  connected  with  the  specific  performance  of  executory  i^oo^^""^ 
contracts  in  three  ways  : —  ^^^^^ 

(i.)  Sometimes  the  injunction  is  the  instrument  by  specific 

which   the   Court   specifically  enforces   the  contract  ance. 

itself  or  some  part  of  it ; 

(ii.)  Sometimes  the  injunction  is  merely  incident 

or  ancillary  to  the  performance  of  the  contract ;  and 
(iii.)  Sometimes   the    injunction   is    used    for   the 

purpose  of  giving  effect  to  rights  resulting  from  the 

non-performance  of  the  contract. 

i.  Injunction  the  instrument  of  performance. 

§  1150.  It  is  evident  that  whenever  the  Court  grants  Effect  of 
an  mj  unction  restrammg  the  breach  of  any  express  or  ing  breach 
implied  term  of  a  contract  it  thereby  joro  tanto  specifically  °^  ^  *^™' 
enforces  the  performance  of  the  contract.^ 

1  Supra,  §  38  ;  cf.  §  842.  3  As    to    injunctions     restraining 

2  As  to  the  jurisdiction  of  County  applications  to  Parliament,  see  infra, 
Courts  in  injunction,  see  Stiles  v.  Part  VI.  chap.  x. ;  and  as  to  the 
Ecclestone,  [1903]  1  K.  B.  544 ;  72  discretionary  character  of  the  juris- 
L.  J.  K.  B.  256.  diction,  see  per  Lord  Westbury  in 
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Contract       §  1151.  Where  the  contract  contains  express  negative 

contain-  ,,  .  .  .   r 

ingex-      as  Well  as  positive  terms,   and  the  positive  terms  are 
negative    Capable  of  Specific  performance  by  the  Court,  the  Court 
terms.      j^^g^^   ^^^^    naturally   will    enforce    by   injunction    the 
observance   of  the   negative   terms ;   for   by  so   doing 
it  promotes  the  complete  performance   of  the  contract 
as  a  whole. 
Bankin  v.      Thus  where  the  Commissioners  of  Woods  and  Forests 
son.         contracted   with   a   Committee   of  the  United  Service 
Club  for  the  grant  by  the  Commissioners  to  the  trustees 
of  the  club  of  a  lease  of  a  specified  piece  of  ground, 
and  further  that  a  specified  plot  on  the  south  side  of 
this  piece  of  ground  should  be  laid  out  as  an  ornamental 
garden,  and  no  buildings  whatever  should  be   erected 
thereon,   and  afterwards  the  Commissioners    began  to 
build  stables  on  the    plot ;  the  Court  specifically  en- 
forced the  observance  of  the  negative  stipulation  by 
restraining  the  Commissioners  from  continuing  to  build 
on    the  plot   and   also  from   permitting   such    part  of 
the    stables    as   had    already    been    built    to    remain 
upon  it.^ 
Part  of  §  1152.  Bat    where  part  of  the  contract  is  of  such 

contract  i        •  i  i  r- 

incapable  a  nature  as  to  be  incapable  of  specific  performance  by 
formanoe.  the  Court,  a  difiiculty  presents  itself  with  respect  to 
the  Court's  enforcement  of  any  other  part  of  it  by 
injunction.  For,  as  we  have  seen,^  the  Court  will  not, 
as  a  general  rule,  enforce  part  of  an  executory  contract 
unless  it  can  perform  the  whole;  and,  in  the  case 
supposed,  the  grant  of  an  injunction  would  obviously 
be  tantamount  to  a  merely  partial  enforcement  of  the 
contract. 
Refusal         §  1153.  On    the    principle  referred    to    in    the    last 

of  Court  ^ 

Low  V.  Innes,  4  De  Gr.  J.  &  S.  at  covenants  contained  in  the   original 

p.  290.     Cf.  Harris  v.  Boots   Cash  leased 

Chemists  (Southern),  [1904]   2   Ch. 

376,  383.  (lessee  not  entitled  to  en-  '  Bankin  v.  HusUsson,  4  Sim.  13 

force  by  injunction  the  specific  per-  (Shadwell  V.C.). 

formanoe  by  his  assignee  of  negative  2  p^rt  m.  chap.  xvi. 
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preceding  section,  one  would  expect  to  find  the  Court  to  inter- 
always  refusing  to  interfere  by  injunction  to  restrain 
the  breach  or  non-performance  of  part  of  an  executory 
contract  where  the  rest  of  the  contract  is  incapable  of, 
or  is  not  a  proper  subject  for,  specific  performance  : 
and  in  fact  there  are  numerous  instances  of  such 
refusal.* 

There   are,    however,   cases   in   which,    though    the  Breacii  of 

Till  ^  1        rt  11  E^Pi^sss  or 

contract  as  a  whole  has  been  such  as  the  Oourt  could  implied 
not  or  would  not  specifically  enforce,  it  has  neverthe-  strS^aTd. 
less  granted  an  injunction  restraining  the  breach  of 
some  express  or  implied  term  of  it.  These  cases  have 
already  been  discussed  at  length  in  a  previous  chapter.^ 
It  may  here  be  added  that  whenever  in  such  cases,  a 
person  is  compelled  by  injunction  to  observe  some 
negative  term  of  a  contract,  the  whole  benefit  of  the 
injunction  is  conditional  upon  the  plaintiff's  perform- 
ing his  part  of  the  contract,  and  the  moment  he  fails 
to  do  any  of  the  acts  which  he  ihas  engaged  to  do,  and 
which  were  the  consideration  for  the  negative  term, 
the  injunction  will  be  liable  to  be  dissolved.^ 

§  1154.  In  connection  with  the  cases  referred  to  in 
the  last  preceding  section,  the  old  case  of  Martin  y.  Martin  y. 
Nutkin  *  and  the  recent  one  of  James  Jones  &  Sons  ■^"*''*"' 
V.  Tankerville  [Earl) '  may  be  referred  to.  In 
Martin  v.  Nutkin  *  articles  had  been  executed  between 
the  plaintiffs,  who  resided  very  near  the  church  of 
Hammersmith,  and  the  parson,  churchwardens,  over- 
seers, and  some  of  the  other  inhabitants  of  the  parish, 
by   which   the   plaintiffs   covenanted   to    erect   a   new 

1  See  supra,  §  852,  and  the  cases  W.  E.  170. 
there  cited :  also  Fothergill  v.  Row-  ^  Part  III.  chap.  xvi.  §  852  et  seq. 

land,  L.  E.  17  Bq.  132,  cited  supra,  '  See  per  Lord   Hatherley   (then 

§  859 ;    per    Lord     Cottenham    in  V.C.)  in  Siocker  y.   Wedderburn,  3 

JDieirichsen    v.    Cabhurn,   2   Ph.   at  K.  &  J.  at  p.  405. 
p.   57 ;   Eogers  v.    Wilmot,   W.   N.  *  2  P.  Wms.  266. 

1880,  p.  88.    Of.  Home  v.  London         «  [1909]  2  Ch.  440 ;  78  L.  J.  Ch. 

and  North  Western  Eailway  Co.,  10  674. 
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cupola,  clock,  and  bell  to  the  church,  and  the  other 
parties  covenanted  that  a  bell  which  had  been  daily 
rung  at  five  o'clock  in  the  morning,  to  the  great  annoy- 
ance of  the  plaintiffs,  should  not  be  rung  during  the 
lives  of  the  plaintiffs  or  the  survivor  of  them  :  the 
plaintiffs  performed  their  part  of  the  contract,  but  the 
bell  after  about  two  years  was  rung  again  :  the  contract 
on  the  part  of  the  parish  authorities  was  specifically 
enforced  against  them  by  means  of  an  injunction ; 
although,  as  Lord  St.  Leonards  remarked  in  the  course 
of  his  judgment  in  Lumley  v.  Wagner,^  the  Court 
clearly  could  not  have  granted  any  specific  performance. 
'jmes(&  "'■^  James  Jones  <&  Sons  v.  Tankerville  {Earl)  ^ 
Sons        the  plaintiffs  had  contracted  with  the  defendant  for  the 

V.  Tanker-  \  „     .     ,  .  ^       t    n      t        > 

viiu  purchase  or  tmiber  growing  on  the  defendant  s  estates, 
and  it  was  part  of  the  contract  that  the  plaintiffs  were 
to  have  the  rights  of  entering  upon  the  estates  and 
felling,  sawing  up,  and  removing  the  timber.  While 
the  plaintiffs  were  exercising  these  rights,  the  defendant 
repudiated  the  contracts,  and  ousted  the  plaintiffs  from 
his  estates.  The  plaintiffs  sued  for  an  injunction 
restraining  the  defendant  from  preventing  the  due 
execution  of  the  contract ;  and  the  Court  granted  the 
injunction,  holding  that  it  had  jurisdiction  thus  to  give 
relief  by  way  of  specific  performance,  notwithstanding 
that  it  might  have  been  unable  to  compel  the  plaintiffs 
to  fell  the  timber,  if  they  had  refused  to  do  so. 


ii.   Injunction  ancillary  to  performance. 

Object  §  1155.  The  jurisdiction  of  the  Court  in  injunction 

oHnjuno-  ^^  "^f*®"  ancillary  to  that  in  specific  performance,  for 
thSe™  ^^^  purpose  of  preventing  the  defendant  making  a 
cases.       use  of  some  legal  interest  or  right  vested  in  him  in 

1  1  De  G.  M.  &  G.  at  p.  614. 

2  [1909]  2  Ch.  440 ;  78  L.  J.  Ch.  674. 
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a  way  inconsistent  with  the  equity  claimed  by  the 
plaintiflf",  or  embarrassing  the  plaintiff  by  dealing  with 
the  property  during  the  pendency  of  the  action,  or 
obstructing  the  performance  of  some  act  incidental 
to  the  execution  of  the  contract.  "  The  Court  will  in 
many  cases  interfere  and  preserve  property  in  statu  quo 
during  the  pendency  of  a  suit,  in  which  the  rights  to 
it  are  to  be  decided,  and  that  without  expressing,  and 
and  often  without  having  the  means  of  forming,  any 
opinion  as  to  such  rights."  ^ 

§  1156.  In  the  class  of  cases  now  to  be  considered  Granted 
the  injunction  is  therefore  granted,  upon  interlocutory  ^^Jfo^ge' 
application  and  until  the  trial,  on  the  plaintiff  showing 
a  prima  facie  case  for  specific  performance.^  It  is  not 
necessary  that  it  should  be  clear  that  the  plaintiff  will 
succeed  at  the  trial ;  it  is  sufiicient  if  there  is  ground 
for  supposing  that  relief  may  be  given.^  For  on  this 
application  the  Court  will  not  decide  delicate  points,* 
nor  allow  it  to  be  resisted  on  points,  such  as  delay, 
which  can  only  be  decided  at  the  trial.  ^ 

§  1157.  Accordingly   where   an   intended   lessor  was  instances 

,  .  .  of  grant 

sued  by  an  intended  lessee  for  the  specific  performance  of  injunc- 
of  a  contract  to  grant  a  lease,  he  was  restrained  from 
bringing  an  ejectment  during  the  suit."  In  another 
case,  the  plaintiff  (purchaser)  obtained  an  injunction 
to  restrain  the  vendor  from  conveying  away  the  legal 
estate,  which  might  compel  the  plaintiff  to  make  some 
other  person  a  party  to  the  suit.'  In  other  cases 
injunctions   to  restrain    sale   and  surrender   of   estates 

'  Per  Lord  Cottenham  in   Great  *  Price  v.  Assheton,  1  Y.  &  C.  Ex. 

Western  Bailway  Go.  v.  Birmingham  82. 

and  Oxford  Junction  Railway  Co.,  2  ^  Levy  v.  Linda,  3  Mer.  81 . 

Ph.   602.      Cf.   E.   S.    C.   Ord.    LI.  « -BoartZmaw  v.  Jlfos^j/n,  6  Ves.  467  ; 

rr.  1—3.  Bucldand  v.  Hall,  8  Ves.  92  ;  Att- 

2  Powdl  V.  Lloyd,  1  Y.  &  J.  427.  wood  v.  Barham,  2  Buss.  186.     Dis- 

3  Hudson    V.    Bartram,   3    Mad.  tinguish  Fox  v.  Purssell,  3  Sm.  &  G- 
440,  447;   Atfwood  v.  Barham,  2  242. 

Russ.  186.  7  Echliff  v.  Baldwin,  16  Ves.  267. 
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as  to  which  specific  performance  was  sought,  were 
granted  on  certificate  of  bill  filed  and  afiidavit/  And 
in  another  case,  an  injunction  was  granted  to  restrain 
a  purchaser,  who  had  got  into  possession,  from  cutting 
timber  on  the  estate.^ 
Vendor  §  1158.  On  the  Same  principle,  where  the  contract 
i'n^vESuer  ^^^  ^^^  *^^  ^^^^  ^^  ^  leasehold  public  house  at  a  fixed 
price,  and  of  the  furniture,  fixtures,  and  other  effects 
on  the  premises,  at  a  valuation  to  be  made  by  a  valuer 
named  in  the  contract,  and  the  vendor  refused  to  allow 
the  valuer  to  enter  upon  the  premises  for  the  purpose 
of  making  an  inventory  of  the  articles  to  be  valued, 
Jessel  M.R.,  upon  the  interlocutory  application  of  the 
purchaser  in  a  suit  instituted  by  him  for  the  specific 
performance  of  the  contract,  made  an  order  compelling 
the  vendor  to  allow  the  valuer  to  enter.^  "  I  have  no 
hesitation,"  said  his  Lordship,  "  in  saying  that  there 
is  no  limit  to  the  practice  of  the  Court  with  regard  to 
interlocutory  applications  so  far  as  they  are  necessary 
and  reasonable  applications  ancillary  to  the  due  per- 
formance of  its  functions,  namely,  the  administration 
of  justice  at  the  hearing  of  the  cause."  ^ 
.  §  1159.  In  one  case,  where  the  validity  of  the  con- 

-  pendens,  tract  was  disputed.  Lord  Langdale  M.R.  refused  a 
motion  for  an  injunction  to  restrain  the  vendor  from 
letting  or  selling  the  estate  pending  the  hearing,  on 
the  ground  that  a  lessee  or  purchaser  pendente  lite 
Balance  '^^^^'^  ^^^^  subject  to  the  plaintiff's  rights.^  And  in 
of  conve-  another  case,  where,  on  the  plaintiff"  (purchaser)  making 
his  interlocutory  application,  it  was  not  clear  that  he 
would  be  able  at  the  hearing  to  establish  his  right  to 
specific  performance,  the  Court  of  Appeal  refused,  on 

1  Curtis  V.  Marquis  of  Bucking-  son,  25  Beav.  501,  504. 
ham,   3   v.   &   B.   168;    Spiller  v.  3  ^^ift  v.  Peters,  L.  R.  20  Bq. 
Spiller,  3  Sw.  556.  511.    Cf.  infra,  §  1602. 

2  Grockford  v.  Alexander,  15  Ves.  *  L.  R.  20  Eq.  at  p.  513. 
138.     Distinguish  Marshall  v.  Wat-  ^  Turner  v.  Wriffht,  4  Beav.  40. 
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the  ground  of  comparative  convenience,  to  restrain  the 
vendor  by  injunction  until  the  hearing  from  selling 
the  property  in  dispute,  it  appearing  that  the  grant  of 
the  injunction  would,  if  the  plaintiff  ultimately  failed, 
do  more  injury  to  the  defendant  than  its  refusal  would 
occasion  to  the  plaintiff  should  he  ultimately  be  success- 
ful/ Turner  L.J.,  however,  in  his  judgment  in  the 
last  cited  case,  distinctly  affirmed  the  general  principle 
that,  if  there  is  a  clear  valid  contract  for  sale,  the 
Court  will  not  permit  the  vendor  afterwards  to  transfer 
the  legal  estate  to  a  third  person,  although  such  third 
person  would  be  affected  by  lis  pendens?  If,  however, 
on  interlocutory  application  for  an  injunction,  it  appears 
that  the  case  is  one  in  which  it  would  be  wrong  to  grant 
specific  performance  at  the  trial,  it  follows  that  it  would 
be  wrong  to  grant  the  injunction.^ 

§  1160.   It  is  hardly  necessary  to  remark  that   the  Second 
Court  will  not  restrain  a  person  who  is  under  contract  ^ 
to  buy  an  estate  from  buying  another,  merely  on  the 
ground  that  the  completion  of  the  second  purchase  may 
incapacitate  him  to  complete  the  first.* 

§  1161.  The  Court  will,  in  some  cases,  restrain  even  injunc- 
third  persons,  whose  rights  are  independent  of  the  con-  against 
tract,  from  acting  in  a  manner  which  would  prejudice  pe^ons. 
the  plaintiff  in  respect  of  the  property.     For  instance, 
where  after  a  contract  for  the  sale  of  an  advowson  the 
incumbent  died,  and  a  bill  was  filed  against  the  vendor 
and  the  bishop,  the  Court  restrained  the  vendor  from 
presenting,  and  the  bishop  from  instituting,  or,  in  case 

1  Hadley   v.    The  London   Bank  probable   explanation    of    a    (seem- 

of    Scotland,    3    De    G.    J.    &    S.  ingly)     contrary    dictum    of    Lord 

63.     Of.    Oarreti  v.   Banstead  and  Eldon  in  Spiller  v.  Spiller,  3  Sw.  at 

Epsom  Downs  Railway  Co.,  4  De  G.  p.  557. 

J.   &  S.  462 ;  Munro  y.    Wivenhoe  ,  j^^^^^^  ^_  Ravenscroft,  [1895]  1 

and  BrightUngsea  Railway   Co.,  4  o  B  at  d  685 

De  G.  J.  &  S.  723.  W-    •       p. 

-  3  De  G.  J.  &  S.  at  p.  70,  where  *  Syers  v.  Brighton  Brewery  Co., 

the  Lord    Justice    also   suggests  a  13  W.  R.  220. 
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of  a  lapse  taking  place  pending  the  suit,  from  collating 
to  the  living  any  clerk  not  nominated  by  the  plaintiff.' 
Acts  in-         Other  cases  in  which  the   Court  has  restrained  by 

consistent  ...  ■' 

with  the  mjunction  acts  inconsistent  with  the  due  performance 
of  the  contract  have  been  discussed  in  a  previous 
chapter.'' 

Chlnoer        §  ^^^^    "^^^  ^°"^*  °^  Chancery  used  to  grant  injunc- 
praotice    tions  to  restrain  actions  at  Law  for  the  deposit  upon 
straining  its  being  paid  into  Court ;  ^  and  to  restrain  actions  at 
in  other    Law  for  damages  for  delay  in  completion  ;  *  or  in  which 
°^^  ^'     the  defence  was  a  contract  between  the  parties  which 
the  Court  of  Law  could  not  specifically  enforce ;  ^  and 
it  had  jurisdiction  to  restrain  parties  from  applying  for 
probate  or  the  grant  of  letters  of  administration,  and 
would  so  restrain    them   if  it  were  necessary  for  the 
purpose  of  enforcing  a  contract  which  they  had  entered 
into."     But  whether,  in  a  suit  for  the  specific  perform- 
ance of  a  contract  for  a  separation  deed  between  husband 
and  wife,  it  would  have  been  within  the  province  of  the 
Court  of  Chancery  to  interfere  by  injunction  to  restrain 
a  suit  in  the  Court  of  Probate  for  the  restitution  of 
conjugal  rights,  as  incident  to  the  main  object  of  the 
suit  in  Equity,  can  hardly  be  said  to  have  been  deter- 
mined, though  it  was  twice  discussed  by  the  House  of 
Lords  in  the  case  of  Wilson  v.  Wilson,''  opposite  opinions 
having  been  expressed  on  the  point  by  the  learned  Lords 
by  whom  that  case  was  decided. 
^Msent  §  1163.  Under  the  present  practice  (Judicature  Act, 

practice     1873,  s.  24,  sub-s.  5),  no  cause  or  proceeding  pending 

1  Nicholson  v.  Knapp,  9  Sim.  326.      v.   Ghaplin,  2  De  &  J.  468  (action 
See,  too,  Manchester  Ship  Ganal  Co.      for  purchase-money). 

V.  Manchester  Bacecourse  Co.,  [1901]  5  Waterlow  v.  Bacon,  L.  R.  2  Eq 

2  Ch.  at  p.  51.  514_ 

2  Part  HI.  chap.  xvi.  §§  853  et  seq. 

3  Fordyce  v.  Ford,  4  Bro.  C.  0.  "  ^'''  ^«"i^^  ^-J-  ™  ^i^oochs  v. 

,Q,  Oarter,  L.  R.  10  Ch.  444. 

494.  ' 

4  Duhe  of     Beaufort  v.    Glyn,  3  ?  1  H.  L.  C.  538  ;  S.  C.  5  H.  L.  0. 


Sm.  &  G.  213,  226.    See,  too,   Viney      40. 
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before  the  High  Court  or  the  Court  of  Appeal  can  be  (Judica- 

T    1         .     .  J  .  1      ,  P  .        tui-'e  Act, 

restrained  by  injunction,  but  every  matter  oi  equity  i873, 
on  which  an  injunction  against  the  prosecution  of  any ''" 
such  cause  or  proceeding  might,  if  the  Judicature  Act, 
1873,  had  not  been  passed,  have  been  obtained,  either 
unconditionally  or  on  any  terms  or  conditions,  may  be 
relied  on  by  way  of  defence  thereto.  It  is  by  the  same 
sub-section  enacted  that  nothing  in  that  Act  contained 
shall  disable  either  of  the  said  Courts  [the  High  Court 
and  the  Court  of  Appeal]  from  directing  a  stay  of  pro- 
ceedings in  any  cause  or  matter  pending  before  it  if  it 
shall  think  fit ;  and  that  any  person,  whether  a  party 
or  not  to  any  such  cause  or  matter,  who  would  have 
been  entitled,  if  that  Act  had  not  been  passed,  to  apply 
to  any  Court  to  restrain  the  prosecution  thereof,  shall 
be  at  liberty  to  apply  to  the  said  Courts  respectively 
by  motion  in  a  summary  way  for  a  stay  of  proceedings 
in  such  cause  or  matter  either  generally,  or  so  far  as 
may  be  necessary  for  the  purposes  of  justice ;  and  that 
the  Court  shall  thereupon  make  such  order  as  shall 
be  just. 

§  1164.  In  other  words,  the  defendant  to  an  action  Bfieot  of 
who  desires  to  avail  himself  of  some  matter  which  Uon. 
would  formerly  have  been  a  ground  for  asking  the 
Court  of  Chancery  to  restrain  proceedings  in  another 
Court  has  now  two  courses  only  open  to  him  : — he  may 
plead  the  matter  as  a  defence  to  the  action,  or  he  may 
make  it  the  ground  of  an  application  to  the  Court  in 
which  the  action  is  pending  to  stay  the  proceedings  in 
the  action.' 

It  was  held  in  Hart  v.  Hart  ^  that  the  statutory  pro- 
visions above  referred  to  did  not  debar  the  Chancery 
Division  of  the  High  Court  from  granting  specific  per- 
formance of  an  agreement,  one  term  of  which  provided 
for  the  dismissal  of  an  action  which,  at  the  time  when 

»  Qarlutt  V.   Fawous,   1   Ch.  D.      Ch.  D.  44. 
155;    Re  People's    Garden    Co.,  1  2  i8  Ch.  D.  670,  680. 
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the  agreement  was  come  to,  was  pending  in  the  Probate 
and  Divorce  Division. 

iii.  Enforcement  of  right  resulting  from  non- 
performance. 

When  the      S  1165.  The  Court  will,  in  a  proper  case,  grant  an 

Court  wiU  .    .  .  ^         ,  „        ^      .  .     °,  1^ 

interfere,  injunction  for  the  purpose  01  eniorcmg  a  right  result- 
ing to  the  applicant  from  the  non -performance  of  the 
contract. 
Instance.  §  1166.  Thus,  where  a  decree  had  been  made  de- 
claring that  a  contract  between  a  railway  company  and 
the  rector  of  W.  for  the  purchase  by  the  company  of 
certain  glebe  lands  of  which  the  company  had  taken 
possession  before  the  institution  of  the  suit  ought  to 
be  specifically  performed,  and  that  the  plaintiff  was 
entitled  to  a  vendor's  lien,  and  directing  the  company 
to  pay  the  purchase-money  by  a  day  named,  with 
liberty  for  the  plaintiff,  in  case  of  default,  to  apply  for 
the  purpose  of  enforcing  his  lien ;  and,  default  having 
been  made  by  the  company,  an  order  had  been  made 
for  the  sale  of  the  lands,  but  two  attempts  to  sell  had 
proved  unsuccessful :  Lord  Selborne  finally  ordered  that, 
in  default  of  the  company  paying  the  purchase-money 
with  interest  and  costs  into  Court  within  a  month  after 
service  of  the  order,  an  injunction  should  be  awarded 
to  restrain  them  from  continuing  in  possession  of  the 
lands.  ^ 
Extent  of  §  1167.  With  regard  to  the  extent  of  the  Court's 
Court'^3  jurisdiction  in  injunction,  it  is  to  be  observed  that  the 
t^ontn"     Judicature  Act,  1873,  enacts  (s.  25,  sub-s.  8)  that  an 

1  Williams 'V.  Aylesbury  and  BucJc-  ham  Railway  Oo.,9  Ch.  D.  385;  and 

ingham  Railway  Co.,  21  W.  E.  819  ;  consider  Lord  Nelson  v.   Salisbury 

28  L.  T.  547 ;  Seton  (6th  ed.),  2291,  and  Dorset  Junction  Railway  Co., 

2294;  w/™.§  1180.   Distinguish  PeZZ  16   W.   B.   1074;    and  Allgood    v. 

V.  Northampton  and  Banbury  June-  Merrybent,    &c.    Railway    Co.,    33 

Hon  Railway  Co.,  L.  B.  2  Ch.  100;  Ch.  D.  571. 
Latimer  v.  Aylesbury  and  Bucking- 
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injunction  may  be  granted  by  an  interlocutory  order  of  mjunc- 
tbe  Court  in  all  cases  in  which  it  shall  appear  to  the  '°°" 
Court  to  be  just  or  convenient  that  such  order  should 
be  made,  but  does  not  in  terms  extend  this  wide  power 
to  the  grant  of  injunctions  at  the  trial.  The  above 
enactment  must  be  read  in  connection  with  the  76th 
section  of  the  same  Act  and  the  Common  Law  Pro- 
cedure Act,  1854  (ss.  79,  81,  82).  These  provisions 
give  the  Court  a  wide  if  not  an  unlimited  power  of 
granting  an  injunction  at  any  stage  of  any  case  where 
it  would,  according  to  sufficient  legal  reasons  or  on 
settled  legal  principles,  be  right  or  just  to  do  so.^ 

1  Beddow  v.  Beddow,  9  Ch.  D.  89,      p.  25.     As  to  the  jurisdiction  con- 

93.      Cf.    Thomas  v.    Williams,   l-i       ^       ,    ,       -r      ,    ^  -      ,     . 

^.    -r>     J.      or-<i        J        T)         -u  n       ferred    by    Lord    Cairns     Act,    see 

Ch.  D.  at  p.  873  ;  and  per  Bacon  V  .0.  •'  ' 

in   BicTcs  v.  Broohs,   15   Ch.   D.  at      infra,  §  1300. 
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WRIT   OF   NB    EXEAT. 

§  1168.  The  Court  of  Chancery  sometimes  issued  a  The  writ 

issuGcl  bv 

writ  of  ne  exeat  in  suits  of  specific  performance.^  the  Court 

§  1169.  It  is  conceived  that  this  writ,   though   not  oery.  *" 
abolished,  will  in  future  probably  not  be  often  applied  Use  of 

o         •  •  f      ^        1   •      T         •   1  1  •    n         ■,  ■  .  .     the  writ 

tor  m  actions  oi  the  kmd  with  which  this  treatise  is  under  the 
concerned ;    inasmuch   as,  under  the    present   practice,  practice. 
it  is  not  likely  to  be  issued  except  in  cases  where  the 
party  applying  for  the  writ  can  satisfy  the  Court  on 
all  the  points  on  which  proof  is  required  by  the  pro- 
visions of  the  6th  section  of  the  Debtors  Act,   1869  ;^  Debtors 
under  which,  if  the  plaintiff  in  any  action  in  the  Court  s.  e! 
in  which,  before  the  year  1870,  the  defendant  would 
have  been  liable  to  arrest  proves,  at  any  time  before 
final  judgment,  by  evidence  on  oath  to  the  satisfaction 
of   the   Judge,    that   the   plaintifi"  has   good   cause   of 
action  against  the  defendant  to  the  amount  of  bQl.  or 
upwards,  and  that  there  is  probable  cause  for  believing 
that  the  defendant  is  about  to  quit  England  unless  he 
be  apprehended,  and  that  the  absence  of  the  defendant 
from  England  will  materially  prejudice  the  plaintifi"  in 
the  prosecution  of  his  action,  the  Judge  may  order  such 
defendant  to  be  arrested  and  imprisoned  for  a  period 


1  Raynes  v.  Wise,  2  Mer.  472 
Blaydes  v.  Calvert,  2  J.  &  W.  211 
Boehm  v.  Wood,  T.  &  K.  332 
Jenkins  v.  Parker,  2  My.  &  K.  5 


see  Seton  (6th  ed.)  515—517,  2287. 

^  See  Braver  v.  Beyer,  13  Ch.  D. 
242,  243;  Hands  v.  Hands,  43  L.  T. 
750 ;    Golverson    v.     Blomfield,    29 


Morris  v.  McNeil,  2  Euss.  604 ;  and      Ch.  D.  341. 
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not  exceeding  six  months,  unless  and  until  he  gives 
security  (not  exceeding  the  amount  claimed  in  the 
action)  that  he  will  not  go  out  of  England  without  the 
leave  of  the  Court/ 

"  32  &  33  Vict.  c.  63,  s.  6 ;  of.      practice  under  sect.  6  of  the  Debtors 
Jud.  Act,   1873,  s.   76.      For    the      Act,  1869,  see  E.  S.  C.  Ord.  LXIX. 
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CHAPTER   IV. 

RELIEF    AFTER   JUDGMENT. 

§  1170.  It  may  and  not  unfrequently  does  happen  Suoh  re- 
that  after  judgment  has  been  given  for  the  specific  necessary. 
performance  of  a  contract,  some  further  relief  becomes 
necessary/  in  consequence  of  one  or  other  of  the  parties 
making  default  in  the  performance  of  something  which 
ought  under  the  judgment  to  be  performed  by  him  or 
on  his  part ;  as,  for  instance,  where  a  vendor  refuses 
or  is  unable  to  execute  a  proper  conveyance  of  the 
property,  or  a  purchaser  to  pay  the  purchase-money. 
The  character  of  the  consequential  relief  appropriate 
to  any  particular  case  will  of  course  vary  according  to 
the  nature  of  the  subject-matter  of  the  contract  and  the 
position  which  the  applicant  occupies  in  the  trans- 
action ;  but  in  every  case  the  application  must,  under 
the  present  practice,  be  made  only  to  the  Court  by 
which  the  judgment  was  pronounced,^  and  the  multi- 
plicity of  legal  proceedings  which  sometimes  *  occurred 
before  the  fusion  of  the  jurisdictions  of  the  Courts 
of  Chancery  and  Common  Law  is  now  practically  im- 
possible.* 

S  1171.  There  are  two  kinds  of  relief  after  judgment  Modes  of 

"^  JO  relief  open 

1  As  to  the  leave  of  the  Court  c.  66),  s.  24  (5) ;  Appell.  Juris.  Act, 
being  necessary  to  enable  a  defen-  1876  (39  &  40  Vict.  c.  59),  s.  17. 
dant  purchaser  to  repudiate  the  con-  '  Phelps  v.  Prothero,  7  De  Gr.  M. 
tract  after  judgment,  see  Halkett  v.  &  Gr.  722;  Ford  v.  Oompton,  1  Cox, 
Earl  of  Dudley,  [1907]  1  Ch.  at  296;  Reynolds  v.  Nelson,  6  Mad. 
p.  601.  290;  Frank  v.  Basnett,  2  My.  &  K. 

618. 

2  Jud.  Act,  1873  (36  &  37  Vict.  ^  Jud.  Act,  1873,  s.  24  (7). 
F.  2   P 


ment. 
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to  either   for  Specific  performance  of  which  either  party  to  the 
"^^^  ^'       contract  may,  in  a  proper  case,  avail  himself, 
i.  Seques-      §  1172.  (i.)  He  may  obtain  (on  motion  in  the  action) 
attaoT-""  an  order  appointing  a  definite  time  and  place  for  the 
completion  of  the  contract  by  payment  of  the  unpaid 
purchase-money  and  delivery  over  of  the  executed  con- 
veyance and  title-deeds,^  or  a  period  within  which  the 
judgment  is  to  be  obeyed,  and,  if  the  other  party  fails 
to  obey  the  order,  may  thereupon  at  once  issue  a  writ 
of  sequestration  against  the  defaulting  party's    estate 
and  effects.'      Furthermore,  if  the  default  was  in  the 
payment  of  money,  the  plaintiff"  may  issue  his  fi.  fa.  or 
elegit :  ^  if  in  some  act  other  than  or  besides  the  pay- 
ment of  money,  he  may  move,  on  notice  to  the  defaulter, 
for  a  writ  of  attachment  against  him."     Indeed,  in  a 
case  where  a  person  who  had  agreed  to  accept  a  lease 
would  not,   though    ordered  by  the    Court    to    do    so, 
execute  the  lease,  it  was  held  that  an  attachment  was 
the  only  means  to  which  the   Court    could  resort  for 
enforcing  such  execution.^ 
ii.  Motion      §  1173.  (ii.)  He  may  apply  to  the  Court  (by  motion 
toresomd.  .^  ^^^  action)  for  an  order  rescinding  the  contract.     On 
an  application  of  this  kind,  if  it  appears  that  the  party 
moved  against  has  positively  refused  to  complete  the 
contract,    its   immediate     rescission    may   be    ordered : 
otherwise,  the  order  will  be  for  rescission  in  default  of 
completion    within    a   limited    time.*      And    where   a 

1  Morley  v.   Clavering,  30  Beav.  2  E.  S.  C.  Ord.  XLIII.  r.  6.     Cf. 

108  ;  Darling  v.  Evans,  before  Bacon  the  Debtors  Act,  1869,  s.  8. 

V.C,   18   July,   1878   (cited  Seton,  »  EoUnson  v.   Galland,  37  W.  R. 

6th  ed.  2286) ;  Morgan  v.  Brisco,  31  396  ;  E.  S.  0.  Ord.  XLII.  rr.  3,  8, 

Ch.  D.  216;  32  Ch.  D.  192,  where  17,  24. 

the  forms  of  an   appropriate   order  *  R.    S.    0.     Ord.    XLII.    r.    7 ; 

on  further  consideration  and  four-  Ord.  XLIV.     An  alternative  mode 

day  order  are  given.    See,  too,  the  of  proceeding  is  provided  by  R.  S.  0. 

forma    of    orders    made    against    a  Ord.    XLII.    r.    31,    stated    infra, 

defaulting   purchaser    in    Jessop  v.  §  1182. 

Smyth,  [1895]  1  I.  R.  508;  and  in  '  Orace  v.  Bayton,  25  W.  R.  506. 

Bell  V.  Denver,  34  W.  R.  638;  54  "  Foligno   v.   Martin,    16    Beav. 

L.  T.  729.  586 ;  Simpson  v.   Terry,  34  Beav. 
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deposit  has  been  paid,  and  there  is  no  condition  of  the 
contract  determining,  expressly  or  impliedly,  what  is  to 
be  done  with  it  in  the  event  of  such  a  rescission,  the 
Court  will  decline  to  order  the  deposit  to  be  returned 
to  a  defaulting  purchaser/  An  order  for  the  defendant 
to  pay  the  plaintiff's  costs,  and  a  stay  of  further  pro- 
ceedings in  the  action,  except  such  proceedings  as  may 
be  necessary  for  recovery  of  the  costs  of  the  action  and 
the  costs  of  the  motion,^  may  also  be  obtained  on  this 
application.  A  vendor  plaintiff  is  not  debarred  from 
moving  for  an  order  for  rescission  by  the  fact  that 
the  judgment  at  the  trial  contained  a  declaration  of 
his  vendor's  lien,  and  gave  him  liberty  to  apply  as  to 
enforcing  it.^ 

In  some  cases  the  order  has  expressly  excepted  from  Damages. 
the  stay  of  proceedings  any  application  to  the  Court 
to  award  and  assess  damages  sustained  by  the  plaintiffs 
by  reason  or  in  consequence  of  the  breach  of  the  con- 
tract.* In  Henty  v.  Schroder,^  however,  Jessel  M.R. 
declined  to  make  this  exception,  considering  that  the 
plaintiffs  could  not  at  the  same  time  obtain  an  order  to 
have  the  contract  rescinded  and  claim  damages  for  the 
breach  of  it.  If  this  be  so,  it  would  seem  that  in  many 
cases  the  Court  must  fail  to  give  the  plaintiff  the  full 
measure  of  relief  requisite  for  replacing  him  in  the 
position  in  which   he  stood  before  the   contract, — the 

423 ;  Clarh  v.  Wallis,  35  Beav.  460 ;  =  12  Ch.  D.  666.     See  also  Eutch- 

Henty  v.  Schroder,  12  Ch.  D.  666.  ings  v.  Humphrey,  33   W.  E.  563 ; 

1  Dunn  Y.  Vere,  19  W.  R.  151.  54  L.  J.  Oh.  650;  Jefferyv.  Stewart, 
Cf.  Howe  V.  Smith,  27  Ch.  D.  at  80  L.  T.  17  (as  to  which  case,  see 
pp.  97,  101.  per    Farwell    J.    in     Olde  v.    Olde, 

2  Olde  V.  Olde,  [1904]  1  Ch.  35 ;  73  [1904]  1  Ch.  35,  36  ;  73  L.  J.  Ch. 
L.  J.Ch.  81;  Seton,  6th  edit.  p.  2289.      81);   and   Jackson  v.    Be    Kadich, 

^Bakery.  Williams, [18d3]w.'S.  [1904]  W.  N.  168,  where,  the  con- 

14 ;  62  L.  J.  Ch.  315 ;  41  W.  E.  375.  tract  not  containing  a  clause  forfeit- 

*  Sweet  V.  Meredith,  4  Gift".  207 ;  ing  the  deposit,  Farwell  J.  declined, 

Watson  V.  Cox,  L.  E.  15  Bq.  219.  on  a  motion  for  rescission,  to  make  a 

See,  too,   Corporation  of  Hythe  v.  declaration    that    the    vendor    was 

East,  L.  R.  1  Eq.  620.  entitled  to  the  deposit. 
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repayment,  for  instance,  of  expenses  incurred  by  him  in 
showing  his  title. 
Forfeiture      §  1174.  Another   form   of  relief    after   iudgment   is 

of  deposit  JO 

and  re-  often  Open  to  a  vendor  of  land,  where  the  contract  con- 
vendor,  tains  a  clause  forfeiting  the  deposit  to  the  vendor,  and 
giving  him  power  to  proceed  to  a  fresh  sale,  in  the 
event  of  default  by  the  purchaser,  and  providing  that 
any  deficiency  in  price  on  the  re-sale  shall  be  paid  by 
the  purchaser  to  the  vendor.  In  such  a  case,  where 
judgment  for  specific  performance  has  been  given 
against  the  purchaser,  and  he  fails  to  comply  with  it, 
the  vendor  may,  instead  of  seeking  rescission,  elect  to 
affirm  the  contract,  and  apply,  by  motion,  for  an  order 
declaring,  in  pursuance  of  the  clause,  that  the  deposit 
has  been  forfeited  to  the  vendor,  and  that  the  vendor  is 
at  liberty  to  proceed  to  another  sale,  and  ordering  the 
purchaser  to  pay  to  the  vendor  the  amount  of  any 
deficiency  on  the  re-sale,  less  the  amount  of  the  deposit 
already  received  by  the  vendor.^ 
Vendor's  §  1175.  Still  another  form  of  relief  open  in  many 
cases  to  a  vendor  after  a  judgment  for  specific  per- 
formance, is  the  enforcement  of  his  lien  for  unpaid 
purchase-money,  with  interest,  and  his  costs  of  the 
action. 

Wherever  there  is  a  valid  contract  for  the  sale  of 
land,  and  the  time  for  completion  has  arrived,  and  the 
purchase-money  has  not  been  paid,  an  equitable  lien 
on  the  land  primd  facie  arises  for  the  benefit  of  the 
vendor  ;  ^  but  this  primA  facie  right  may,  of  course,  be 
repelled.  "  Although,"  said  Bacon  V.O.,'  "the  rule  of 
law  upon  which  the  doctrine  of  an  unpaid  vendor's  lien 
depends   must   be   very  frequently   influenced   by  the 

1  Shuttleworth   v.    Clews,   [1910]  at  p.  105. 

1  Ch.  176,  followiDg  (with  a  correc-  2  Kettlewell  v.   Watson,  26  Oh.  D. 

tion  as  to  giving  credit  for  the  deposit)  -  „. 
Oriffitks  V.  Vezey,  [1906]  1  Oh.  796  ; 

75  L.  J.  Oh.  462.      See,  too,  per  Fry  '  ^^  R^  Albert  Life  Assurance  Co., 

L.J.  in  Howe  v.  Smith,  27  Ch.    D.  L.  E.  11  Eq.  at  p.  178. 


BELIEF   AFTER   JUDGMENT.  581 

particular  circumstances  of  each  case  in  which  it  is  said 
to  arise,  there  is  one  plain  principle  which  guides  and 
governs  its  application  in  all  cases.  If  it  be  expressed, 
or  can  be  safely  and  properly  inferred  from  documentary 
or  other  evidence,  or  from  the  nature  of  the  contract, 
that  it  was  the  intention  of  the  parties  that  the  sale  or 
transfer,  however  absolute  in  its  terms,  was  subject  to 
the  condition  that  the  purchase-money  should  be  paid, 
or  that  the  thing  contracted  to  be  done  by  the  vendee 
should  be  performed,  the  lien  will  prevail.  If,  on  the 
other  hand,  no  such  inference  can  be  properly  drawn — 
if  the  performance  of  the  thing  contracted  to  be  done 
by  the  vendee  was  not  the  condition  upon  which  the 
transfer  was  made,  but  the  engagement  to  do  the  thing 
was  the  consideration  for  the  transfer,  the  vendor, 
having  accepted  that  engagement,  has  the  very  thing 
he  bargained  for,  and  cannot  say  that  the  consideration 
has  not  passed  to  him.  In  such  cases  the  lien  cannot 
prevail.  The  rule  I  have  mentioned  and  its  application 
cannot  be  more  pointedly  illustrated  nor  more  clearly 
explained  than  in  the  judgment  of  Lord  Cran worth  in 
Dixon  V.  Gay  fere."  ^ 

Even  though  the  contract  be  one  of  which  specific 
performance  is  not  enforceable,  the  vendor  may,  if 
the  intended  purchaser  has  taken  and  held  possession 
of  the  subject-matter  of  the  contract,  be  entitled  to 
enforce  a  vendor's  lien  for  the  unpaid  purchase-money.^ 

Further,    the    principle    entitling    a    vendor    to    aTheprin- 
lien    for    unpaid   purchase-money  is    not    confined    in  appUoabia 
its   application   to   cases  of  sale  of  land.     It  extends  ^"jfg^g'^^j"^ 
to  sales  of  personal  estate,  in  all  cases  in  which  the  P'^°P«=^*y- 
property  sold  is  of  such  a  nature  that  the  Court  will 
decree  specific  performance   of    the    contract    for    the 

1  1  De  Gr.  &  J.  655.    See  further  Beaison,  13  Ch.  D.  384. 
Mackreth  v.  Symmons,  15  Ves.  329  ; 

K)  R.  R.  85,  and  the  notes  on  that  ^  E.g.,  Ecclesiastical  Commissioners 

case  in  2  W.  &  T.  Lead.  C.  in  Eq.  v.  Finney,  [1899]  2  Ch.  729 ;  [1900] 

(7th  ed.)  926  ;    and  cf.   Mycock  v.  2  Ch.  736. 
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purchase  of  it;  and  in  those  cases,  inasmuch  as  no 
Statute  of  Limitations  is  applicable  to  a  charge  on 
personal  estate,  the  charge  created  by  the  lien  does  not 
become  barred  by  lapse  of  time.^  Accordingly,  the 
principle  may  be  applied  where,  for  instance,  the  thing 
sold  is  a  claim  to  receive  a  share  of  the  money  to  arise 
from  the  realization  of  leaseholds,^  or  a  reversionary 
interest  in  a  trust  fund.^ 
Modes  of       S  1176.  Where  this  lien  exists,  a  vendor  obtaining 

enforcing     .      "  r  ^  ■  n  r-  f  J" 

the  lieu,  judgment  for  the  specific  performance  of  a  contract  for 
the  sale  of  hereditaments  of  any  tenure  may  have  em- 
bodied in  the  judgment  a  declaration  of  the  lien,  and  a 
clause  giving  him  liberty  to  apply  to  the  Court,  in  case 
of  need,  for  its  enforcement/  Then,  if  default  in  pay- 
ment of  the  moneys  payable  under  the  judgment  by 
the  purchaser  ensues,  the  vendor  may  have  further 
relief  in  some  or  all  of  the  following  ways  as  occasion 
may  require,  viz.  : — 

(i.)  By  sale  of  the  property  ; 

(ii.)  By  the  appointment  of  a  receiver  pending  the 
sale ; 

(iii.)  By    means    of    an    injunction    operating    to 

restore  to  him  the  possession  of  the  property. 

i.  Sale.         §  1177.  (i.)  Upon   the   vendor   satisfying  the   Court 

that  the  purchaser  has  made  default  in  payment  of  the 

moneys  directed  by  the  judgment  to  be  paid,  an  order 

^  Be  Stucfdey,  Stuckley  v.  Keke-  ingford  Railway    Go.,  L.  B.  1  Eq. 

wich,  [1906]  1  Oh.  67,  79,  83,  84;  195;  Vyner  v.  Hoylake  Railway  Co., 

75  L.  J.  Oh.  58.  17  W.  E.  92  ;   Wing  y.    Tottenham 

2  Davies  v.  Thomas,  [1900]  2  Oh.  and  Edmpstead  Junction  Railway 
at  p.  468.  See,  too,  Bansh  Rehyl-  Co.,  L.  R.  3  Ch.  741 ;  Munns  v. 
riffel  Syndicat  Ahtieselskab  v.  Snell  Isle  of  Wight  Railway  Go.,  L.  B. 
(unpaid  royalties),  [1908]  2  Ch.  127,  5  Ch.  414 ;  Bee  v.  Stafford  and 
136.  Uttoxeter  Railway    Co.,  23  W.   E. 

3  Re  Btuckley,  Btuckley  v.  Keke-  868 ;  Keane  v.  Athenry  and  Ennis 
wich,  [1906]  1  Ch.  67;  75  L.  J.  Junction  Railway  Co.,  19  W.  E. 
Ch.  58.  In  Sedgwick  v.  Watford  and  Rick- 

*  Heath  v.  Metropolitan  Railway  mansworth  Railway  Co.,  36  L.  J. 
Co.,  cited  Seton  (6th  ed.),  2290;  Ch.  379,  an  immediate  sale  was 
Walker  v.  Ware,  Rodham  and  Bunt-      directed. 
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will  be  made,  on  motion  or  petition  in  the  action,  for 
the  sale^  by  the  Court  of  the  property  comprised  in 
the  contract,  and  the  vendor  may  have  liberty  to  bid.^ 
The  proceeds  of  the  sale  will  be  directed  to  be  paid 
into  Court,  and  leave  will  be  reserved  to  the  vendor  to 
apply  in  Chambers  for  payment.^ 

§  1178.  A   vendor   of   land   to   a  railway  company  Railway 
is,  with  respect  to  his  right  to  such  an  order,  in  no  °°™P™y- 
different  position  from  any  other  vendor,   and  if  the 
company  fail  to  pay,  is  entitled  to  have  the  land  sold, 
although    the   railway  may  have    been    actually  made 
and  may  be  ready  or  even  opened  for  traffic* 

§  1179.  (ii.)  Where  profit  is  capable  of  being  madeu.  Re- 
of  the  property  pending  the  sale,  that  profit  ought  to  "''^^  ^' 
be  made.^     The   Court   will    accordingly,   in    a    proper 
case,  upon  the  vendor's  application,  appoint  a  receiver 
of  the  property  and  direct  the  defaulting  purchaser  to 
let  him  immediately  into  possession.*^ 

§1180.  (iii.)  In    a    case    that    came    before    Lordiii.  in- 
Selborne,  two  attempts  to    sell    the  subject-matter  ofJ-e^torTng 
the  contract — land  of  which  the  purchasers,  a  railway  ^^^gl^^' 
company,   had   taken  possession  and  over  which  they 
had  constructed  their  railway — having  proved  abortive, 
his   Lordship,  on   the  application  of  the  vendor,  dis- 
charged the  order  for  sale  and  directed  the  defendants 

'  Munns  v.  Isle  of  Wight  Railway  3  Ch.  471 ;  Keane  v.  Athenry  and 

Co.,  L.  R.  5  Ch.  414 ;   WilUams  v.  Ennis  Junction    Railway    Co.,    19 

Aylesbury  and  Buckingham  Railway  W.  R.  43  ;  Earl  of  Jersey  v.  South 

Co.,  21  W.  R.  819 ;  Lyceti  v.  Stafford  Wales  Mineral  Railway]Co.,  19  L.  T. 

and  Uttoxeier  Railway  Co.,  L.  R.  13  N.  S.  446. 

Eq.  261.  5  jpgj.   Qiffard  iL.J.  in  Munns  v. 

^  Lycett  V.  Stafford  and  Uttoxeter  Isle  of  Wight  Railway  Co.,  L.  R.  5 

Railway    Co.,    L.    R.    13  Eq.  261 ;  Ch.  at  p.  419. 

Ware  v.  Aylesbury  and  Buckingham  "  Munns  v.  Isle  of  Wight  Railway 

Railway   Co.,  21  W.   R.    819 ;   28  Co.,  L.  R.  5  Ch.  414 ;  Ware  v.  Ayles- 

L.  T.  893.  bury  and  BuckinghamlBailway  Co., 

3   Fyner  v.  Eoylahe  Railway  Co.,  21  W.  R.  819;  28  L.  T.  893.    Dis- 

cited  Seton  (6th  ed.),  2292.  tinguish  Latimer  v.  Aylesbury  and 

*  Wing  V.  Tottenham  and  Hamp-  Buckingham  Railway  Co.,  9  Ch.  D. 

stead  Junction  Railway   Co.,  L.  R.  385. 
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within  a  month  to  pay  the  unpaid  purchase-money 
with  interest  into  Court ;  and  the  order  went  on  to 
direct  that,  in  default  of  such  payment  into  Court,  an 
injunction  should  be  awarded  restraining  the  defen- 
dants from  running  trains  over  the  land  and  from  con- 
tinuing in  possession  of  it,  and  that  the  vendor  should 
be  put  in  possession  of  the  land.^ 
Writ  of         §  1181.  Iq  a  previous  case  Lord  Romilly  M.R.  finally 

assist-  1         T  •        (-•  ■  • 

anoe.        Ordered  a  writ  of  assistance  to  issue  to  put  the  vendor 

in  possession  of  the  lands  comprised  in  the  contract.^ 
R.  s.  G.  §  1182.  It  is  provided  by  the  Rules  of  the  Supreme 
XLii.  Court,  Ord.  XLII.  r.  31,  that  if  a  judgment  for  the 
''■  ^'  specific  performance  of  a  contract  be  not  complied 
with,  the  Court  or  a  judge,  besides  or  instead  of  pro- 
ceedings against  the  disobedient  party  for  contempt, 
may  direct  that  the  act  required  to  be  done  may  be 
done,  so  far  as  practicable,  by  the  party  by  whom  the 
judgment  has  been  obtained,  or  some  other  person 
appointed  by  the  Court  or  judge  at  the  cost  of  the  dis- 
obedient party,  and  that,  upon  the  act  being  done, 
the  expenses  incurred  may  be  ascertained  in  such 
manner  as  the  Court  or  a  judge  may  direct,  and  execu- 
tion may  issue  for  the  amount  so  ascertained  and  costs.  ^ 
Vesting  §  1183.  Lastly,  a  purchaser  who  has  ■  obtained  a 
judgment  in  his  favour  for  the  specific  performance  of 
a  contract  concerning  land  may,  if  for  any  reason  he 
cannot  otherwise  get  a  proper  and  complete  conveyance 
of  the  purchased  property,  apply  to  the  Court  for  an 
order  vesting  it  in  him  or  appointing  some  one  to 
convey  it  to  him,  with  a  release,  where  necessary,  of 
contingent  rights.* 

1  Williams  v.  Aylesbury  and  Buck-  ^  See   Mortimer    v.     Wilson,    33 
ingham  Railway  Co.,  21  W.  R.  819  ;  -w.  R.  927. 

28  L.   T.   547;   S.  C.  (final  order)  4  Trustee  Act,  1893  (56  &  57  Vict. 

Seton  (6tli    ed.),  2291;    Allgood  v.  ^                '„„     r, 

Merrybent,    &c.    Eailwag    Co.,    33  ^-  ^S),  bs.  31,  33;    Supreme  Court 

Ch.  D.  571.  of  Judicature  Act,  188i  (47  &  48 

2  VynerY.  IToylahe  Railway  Co.,  ^iot.  c.  61),  s.  14;  Seton  (6th  ed.), 
cited  Seton  (6th  ed.),  2292.  2287,  2288. 
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Cases  on  Procedure. 

In  a  suit  for  specific  performance,  an  objection  that 
the  bill  does  not  contain  an  offer  by  the  plaintiff  to 
fulfil  an  offer  on  his  part  is  too  late  when  taken  for  the 
first  time  at  the  hearing,  although  effect  would  have  been 
given  to  such  objection  if  it  had  been  taken  by  demurrer. 
Warden  v.  Trenouth,  24  Grant's  Ch.  465,  1877. 

In  Nelson  v.  Defoe,  8  P.R.  Out.  332,  it  was  held  in 
1880,  by  Proudfoot  V.-C.  that  a  writ  of  arrest  would 
not  be  granted  against  a  purchaser  in  a  suit  for  specific 
performance,  unless  it  were  shewn  by  affidavit  that  the 
vendor's  lien  was  insufficient.  Per  Proudfoot  V.-C. : 
"This  is  the  first  application  of  the  kind  that  has  come 
under  my  notice.  The  majority  of  the  cases  cited  were 
decided  at  a  time  when  the  English  law  on  the  point 
was  different  from  our  present  laAv.  The  letters  set  out 
in  the  affidavit  together  with  the  allegations  submitted 
with  them,  leave  no  doubt  in  my  mind  as  to  the  intention 
to  quit  the  jurisdiction,  but  in  suits  for  specific  perform- 
ance I  think  it  must  still  be  shewn  that  the  lien  of  a 
plaintiff  upon  the  land  is  insufficient  for  his  protection.'' 

In  Ward  v.  Archer,  21  O.R.  650,  it  was  held  that  the 
equitable  interest  of  the  assignee  from  the  purchaser 
under  a  contract  for  sale  of  land  Avas  exigible  under  a 
writ  of  fieri  facias  against  the  lands  of  such  assignee, 
and  the  purchaser  at  a  sheriff's  sale  of  such  interest 
was  entitled  to  specific  performance  of  the  contract. 

The  case  came  up  on  demurrer  and  was  decided  on 
the  strength  of  the  Revised  Statutes  of  Ontario,  ch.  64, 
sec.  25,  in  1894. 

A  contract  of  sale  was  made  for  property  the  price 
being  paid  by  instalments,  and,  there  being  a  mortgage 
on  the  property  not  yet  due,  the  vendor  was  to  give  the 
vendee  a  bond  of  indemnity  in  respect  of  the  mortgage. 
A  decree  was  made  at  the  suit  of  the  vendor,  for  specific 
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performance,  on  the  undertaking  of  the  plaintiff,  the 
vendor,  recited  in  the  decree,  to  procure  a  release  or  dis- 
charge of  the  mortgage,  and  the  overdue  instalments 
were  ordered  to  be  paid  into  the  bank  subject  to  the 
further  order  of  the  Court.  It  was  held,  on  a  question 
subsequently  arising  as  to  the  effect  of  this  undertaking, 
that  the  performance  of  the  undertaking  was  not  a  con- 
dition precedent  to  the  paying  in  of  the  money,  but  was 
a  condition  precedent  to  its  being  paid  out.  Rohson  v. 
Wride,  13  Grant's  Ch.  419. 

In  Bingham  v.  'Warner,  10  Prac.  Eep.  Ont.  621, 
an  action  was  brought  in  the  Chancery  Division  to  ob- 
tain specific  performance  of  a  covenant  to  repair  or  for 
damages.  It  was  held  that  the  specific  performance  of 
such  a  covenant  could  not  be  decreed  and  that  the  action 
was,  for  that  reason,  really  a  common  laAV  action,  and 
the  defendant  was  entitled  to  the  benefit  of  a  jury  notice. 

This  case  was  commented  upon  in  Fraser  v.  Johnson, 
12  Prac.  Rep.  113,  in  which  Boyd  Ch.  said  he  did  not  alto- 
gether approve  of  the  practice  in  Bingham  v.  Warner,  if 
it  was  to  be  regarded  as  of  universal  application.  He 
thought  that  if  the  plaintiff  was  not  entitled  to  the  relief 
he  asked  for,  there  should  be  a  direct  attack  upon  the 
pleadings  by  demurrer  unless  in  a  very  clear  case,  such 
as  that  was.  In  this  case,  Fraser  v.  Johnson,  where  the 
plaintiffs  claimed  specific  performance^  of  a  contract  to 
supply  them  with  milk  for  a  cheese  factory  upon  certain 
terms  and,  in  the  alternative,  damages,  and  the  defen- 
dant asked  for  a  rectification  of  the  contract,  a  jury  notice 
was  struck  out  by  the  Master.  Boyd  Ch.  said  that  if  the 
matter  had  come  before  liim  in  the  first  instance  he  did 
not  know  that  he  should  liave  acted  as  the  Master  had 
done,  but  he  did  not  clearly  see  that  the  Master  was 
wrong,  and  therefore  affirmed  his  order. 

If  under  E.S.O.,  ch.  109,  the  Court  adjudicates  upon 
the  question  of  title  between  vendor  and  purchaser, 
and  directs  the  purchaser  to  carry  out  his  contract,  and 
the  purchaser  then  fails  to  carry  out  the  contract,  it  is 
unnecessary  to  bring  an  action  for  specific  performance 
of  the  contract,  the  requisite  relief  may  be  had  on  notice 
of  motion  for  payment  of  the  purchase  money,  or  in 
default,  a  resale,  etc.  Re  Craig,  10  P.R.  Ont.  33  (1883). 
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Where  a  deiuui'ver  is  raised  to  a  statement  of  claim 
for  specific  performance  on  tlie  ground  of  no  specific 
agreement,  it  is  enougli  if  in  any  aspect  of  the  case  the 
plaintiff  may  be  entitled  to  some  relief.  Youih/  rt  al.  v. 
Rohcrtson.  2  O.R.  434. 

A  testator  devised  his  real  estate  in  trust  for  sale. 
Shortly  after  his  death,  a  friendly  suit  was  instituted 
in  the  Court  of  Chancery  in  England  for  the  administra- 
tion of  the  estate  to  wliich  suit  the  trustee  was  a  defen- 
dant. In  this  suit  an  order  was  made  for  the  appoint- 
ment of  a  receiver  to  collect  the  assets  in  Canada  and 
sell  the  lands  there.  After  the  death  of  a  receiver  ap- 
pointed under  this  order,  tlie  agents  of  the  trustee  in 
Canada,  A\ho  had  managed  the  estate  for  the  deceased 
receiver  continued  to  collect  the  assets  and  make  sales 
witli  the  knowledge  and  concurrence  of  the  trustee  and 
the  parties  in  England.  It  was  held  that  such  sales 
were  not  void  and  would  be  enforced  or  not  according 
as  to  this  Court  appeared,  in  view  of  all  the  circum- 
stances, to  be  proper,  and  a  decree  was  made  for  the  pur- 
chaser in  respect  of  the  sale  in  question  in  this  case. 
micl-iiey  V.  Ttjlee,  13  Grant's  Ch.  193. 

Where  a  contract  for  a  sale  of  an  infant's  estate  had 
been  approved  by  the  Court,  it  was  holden  unnecessary, 
for  the  purpose  of  obtaining  a  decree  for  specific  per- 
formance, either  to  allege  or  prove  that  the  sale  was  a 
proper  one  under  12th  Vict.  Ch.  72,  Ont.  McDonald  v. 
Garret,  8  Grant's  Ch.  290. 

Form  ami  Contents  of  Decree. 

In  a  suit  by  the  vendor  for  specific  performance, 
where  the  vendor  is  ordered  to  execute  a  deed,  and  the 
vendee  to  execute  a  mortgage,  semble,  from  the  case  of 
McKay  v.  Reed,  1  Ch.  Ch.  208,  that  it  would  be  improper 
to  insert  a  power  of  sale  in  such  mortgage  and,  quaere,  if 
the  deed  merely  contains  qualified  covenants  whether  the 
mortgage  should  contain  any  others.  Wliere  a  mortgage 
has  been  settled  by  a  Master,  and  the  party  ordered  to 
execute  it  objects  to  its  form,  it  is  not  a  proper  mode  of 
raising  such  objections  to  refuse  to  execute  such  mort- 
gage and  to  execute  a  mortgage  different  from  tlie  one 


584(Z  COSTS. 


Costs. 


Where  the  defendants  set  up  a  defence  to  a  bill 
which  if  tenable  would  have  formed  sufficient  grounds 
for  their  having  taken  steps  to  set  aside  the  transaction 
which  it  was  now  sought  to  enforce  by  a  suit  for  specific 
performance,  but  had  not  done  so,  although  twelve  years 
had  elapsed  since  the  act  was  done  Avhich  they  ques- 
tioned, and  which  it  was  shewn  they  had  all  the  while 
been  aware  of,  the  Court  under  the  circumstances 
ordered  them  to  pay  the  costs  of  tlie  suit.  Milhr  v. 
0  fit  rainier,  VI  Grant's  Ch.  349. 

In  the  case  of  Mossop  v.  2'riist  &  Loan  Co..  11  Grant's 
Ch.  201,  the  plaintiff  was  deprived  of  costs  because  of 
misconduct  in  concealing  from  the  defendant  the  fact 
that  he  was  in  possession  of  the  property  while  claiming 
compensation  from  the  defendant  for  not  having  been  let 
into  possession. 

In  Barrett  v.  Cainphell  et  a  I..  7  P.R.  (Ont.)  150,  it 
was  held  that  in  a  suit  for  specific  performance  by  a 
vendee  against  his  vendor  and  a  person  to  whom  he  had 
sold  after  agreeing  to  sell  to  tlie  plaintiff,  the  defendants 
might  sever  in  tlieir  defence  and  employ  separate  solici- 
tors, and  each  was  entitled,  on  dismissal  of  the  bill  with 
costs,  to  tax  a  s('])arate  bill.  This  was  tlie  decision  of  the 
Master  in  Cbancery. 

In  Church  v.  Fuller  ct  ah,  3  O.E.  117,  it  was  held 
that  the  Court  had  jurisdiction  to  make  a  defendant  pay 
costs  in  a  suit  for  specific  performance  though  the  bill 
should  be  dismissed,  if  the  circumstances  were  such  as  to 
warrant  doing  this,  and,  wliere  the  Judge  of  first  in- 
stance had  dismissed  tlic  action  without  costs,  but  gave 
the  subsequent  purchaser  liis  costs  against  his  co-defen- 
dants, although  no  issue  was  raised  between  the  defen- 
dants, it  was  held  tliat  he  liad  jurisdiction  to  make  the 
order  in  his  discretion,  with  A\iiich  the  Court  would  not 
interfere. 

In  Addaiuan  v.  Htout,  13  Grant's  Ch.  692,  a  purchaser 
of  real  estate,  paid  a  portion  of  the  purchase  money  dur- 
ing the  lifetime  of  the  vendor,  and,  after  his  decease, 
paid  the  balance  to  his  personal  representative.  None  of 
the  heirs-at-law  were  infants,  but  they  refused  to  exe- 
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cute  a  conveyance  to  the  purchaser  who  filed  a  bill 
against  the  real  and  personal  representatives  fo  rspecific 
performance.  The  conduct  of  the  personal  representa- 
tives was  shewn  to  have  been  correct  and  the  Court,  in 
making  the  decree  asked  for,  ordered  the  plaintiff  to  pay 
the  personal  representatives  their  costs,  but  gave  the 
plaintiffs  their  costs  of  the  suit  against  the  heirs-at-law, 
not  against  the  estate  of  the  vendor. 

In  Tisdale  v.  Shortis,  10  Grant's  Ch.  271,  where  the 
purchaser  filed  a  bill,  alleging  that  his  vendor  could  not 
make  a  good  title  to  the  land  agreed  to  be  sold,  but,  after 
hearing,  waived  the  reference  as  to  title,  admitting  the 
same  to  be  good,  the  Court  at  the  hearing  ordered  the 
plaintiff  to  pay  costs.  "The  only  fault  that  can  be  im- 
puted to  Mr.  Shortis,  (the  defendant),  is  that  he  did  not 
before  he  commenced  the  action  for  the  purchase  money 
offer  to  produce  an  abstract,  but  the  plaintiff'  should 
immediately  have  said,  that  he  was  readj^  to  pay  the 
money  on  a  good  title  being  shewn,  which  would  have 
been  immediately  done  before  any  costs  of  any  conse- 
quence had  been  incurred." 

Where  a  bill  prayed  for  s]»ecitic  performance  of  an 
agreement  and  also  an  injunction  against  waste,  with 
an  account  of  waste  committed,  and  the  Court  was  of 
opinion  that  the  plaintiff's  remedy  as  to  the  waste 
was  at  law,  the  decree  was  made  without  costs,  the  ol)- 
jection  to  the  jurisdiction  appearing  by  the  bill  and  not 
being  raised  until  tlie  hearing  of  the  cause.  Tlie  obj(>c- 
tion  to  the  jurisdiction  might  have  been  taken  by  de- 
murrer, and,  Avhile  the  omission  to  take  the  objection  by 
demurrer  did  not  necessarily  deprive  the  successful  de- 
fendant of  the  i-osts  of  the  suit,  it  was  nevertheless  a 
circumstance  of  considerable  weiglit.  The  case  of  Webb 
V.  Enfihind  was  referred  to  as  an  express  authority  that 
in  such  a  case  the  decree  should  be  without  costs.  In 
the  result,  therefore,  the  injunction  was  continued  and  no 
costs  given  to  either  party.  Raven  v.  IjOvcIuss,  11 
Grant's  Ch.  435. 

In  Hcaleif  v.  Ward,  8  Grant's  Ch.  337,  where  a  pur- 
chaser objected  to  the  title  offered  by  his  vendor  and 
refused  to  pay  the  balance  of  the  jjurchase  money.  l»nt 
remained  in  possession  of  the  premises,  and  the  vendor 
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brought  ejectment  to  recover  them,  falsely  denying  the 
payment  of  part  of  the  purchase  money,  the  purchaser 
was  held  entitled  to  the  costs  of  a  suit  in  equity  to  re- 
strain the  action  of  ejectment  and  compel  specific  per- 
formance, notwithstanding  the  vendor  made  out  a  good 
title  when  required  by  the  Court. 

In  VanWormer  v.  Harding,  14  Grant's  Ch.  167,  the 
vendor  of  real  estate  having  died  before  the  conveyance 
of  property  agreed  to  be  sold,  leaving  infant  heirs,  the 
purchaser,  instead  of  proceeding  to  enforce  the  contract, 
instituted  proceedings  at  law  to  recover  back  the  pur- 
chase money  paid  partly  to  tlie  vendor  and  partly  to  his 
administrators,  whereupon  a  bill  was  filed  by  the  repre- 
sentatives of  the  vendors,  seeking  to  restrain  the  action 
at  law  and  for  specific  performance.  The  Court  made 
the  decree  as  asked  and  ordered  the  defendant  to  pay 
costs  up  to  the  hearing. 

The  rule  which  authorizes  the  payment  out  of  the 
estate  of  the  costs  of  all  parties  interested  in  obtaining 
the  construction  of  a  will  does  not  apply  to  a  case  where 
a  purchaser  refuses  to  complete  his  purchase  of  lands 
from  a  person  claiming  title  under  such  will.  In  such  a 
case  the  purchaser,  if  the  question  is  decided  against 
him,  will,  as  in  ordinary  cases,  have  to  pay  the  costs  of 
the  litigation  necessary  for  obtaining  the  decision  of  the 
Court  upon  the  question  of  title,  ^mith  v.  Colnnaii,  22 
Grant's  Oh.  507. 

Where  a  vendor  brought  ejectment  and  turned  the 
heirs  of  the  purchaser  out  of  possession,  he  Avas  lield  to 
have  disabled  himself  from  coming  to  the  Court  for  speci- 
fic performance,  and  could  only  do  so  in  order  to  bind 
their  interest  in  such  manner  as  to  render  the  property 
saleable.  Under  such  circumstances,  the  plaintiff  hav- 
ing placed  himself  in  a  false  position  by  reason  of  pro- 
ceedings at  law,  the  Court  deprived  him  of  his  costs  up 
to  the  decree,  but  gave  him  his  costs  subsequent  thereto. 
Home  V.  CasMoii,  20  Grant's  Ch.  518. 

In  Tenate  V.  Wahh,  24  O.R.  309,  costs  were  with- 
held from  the  defendant,  because  he  had  misled  the  plain- 
tiff as  to  his  power  to  make  the  exchange  of  lands  to  en- 
force which  the  action  was  brought,  and  declined  to  per- 
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form  his  contract,  ou  grounds  some  of  which  were  un- 
tenable, and  also  alleged  fraud  which  he  failed  to  prove. 

In  an  action  for  specific  performance  by  a  vendor, 
whose  title  was  to  the  knowledge  of  the  purchaser  a 
possessory  one  of  long  standing,  in  conformity  with  a 
family  arrangement,  ample  proof  thereof  having  been 
offered  before  action,  the  vendor  was  held  entitled  to 
his  costs  of  action,  and  of  proving  his  title  in  the  Mas- 
ter's office.    Dame  v.  8hiifi<  ct  aJ.,  21  Out.  it.  375. 

In  a  suit  for  specific  performance,  the  defendant  set  up 
that  the  reason  he  had  refused  to  complete  the  agree- 
ment was  that  he  had  been  induced  to  enter  into  it  by 
certain  misrepresentations  of  the  plaintiff  which  he 
entirely  failed  in  proving,  although  the  Master  reported 
that  a  good  title  was  first  shewn  in  his  office.  The  de- 
cree, on  further  directions,  ordered  the  costs  to  be  paid 
by  the  defendant,  notAvithstanding  that  the  bill  con- 
tained certain  statements  which  it  was  alleged  were  not 
true  and  had  not  been  proved,  the  Court  being  of  opinion 
that  such  statements  had  not  any  material  bearing  upon 
the  case  and  that  a  suit  would  have  been  necessary  with- 
out reference  to  the  question  of  title.  Piatt  v.  Blizzard, 
29  Grant's  Ch.  46. 
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INCIDENTAL  MATTEES. 


CHAPTER    I. 

CONDITIONS    OP   SALE    AND    PARTICULARS. 

§  1184.    The   conditions   of    sale    subject   to   which  Condi- 
property  is  sold  constitute  part  of  the  contract.     The  of°coa-  ^ 
word  conditions  thus  used,  and  often  as  used  in  con-  "^^^ ' 
nection  with  contracts,  is  perhaps  unfortunate.     It  is 
equivalent  to  terms,  and  does  not  import  that  the  terms 
so  described  are  true  conditions  precedent  or  subsequent 
at  law.     Particular  conditions  of  sale  are  considered  in 
several  other  parts  of  this  treatise.^     But  the  general 
principles  upon  which  the  Court  acts  in  construing  con- 
ditions will  be  here  briefly  stated. 

§  1185.  In  the  first  place,  the  circumstances  con-  How 
nected  with  the  title  and  character  of  the  property  are, 
of  course,  in  the  knowledge  of  the  vendor  rather  than 
of  the  purchaser  ;  secondly,  subject  to  any  stipulation 
to  the  contrary,  the  legal  right  of  a  purchaser  is  to 
have  a  good  title,  according  to  the  rules  laid  down  in 
the  Vendor  and  Purchaser  Act,  1874,  and  an  estate 
free  from  all  incumbrances.^  It  follows  that  conditions 
tending   to    give   the  purchaser  less  than   this  are   in 

1  E.g.  §§  1045  et  seq.  (rescission),  2  PkUUps  v.   Galdcleugh,  L.  E.  4 

1076  et  seq.  (time),  1239  and  1287  ^    ^    ,,„      ^                  r.,  .x       o. 

(compensation),  1323    (title).      See  Q"  B-  159;    Gatayes  v.  FlatUr,  34 

also  St.  Leon.  Vend.  oh.  i.  s.  2.  Beav.  at  p.  388. 
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restraint  of  a  legal  right.'  It  is  jjrimd  facie  the  duty 
of  the  vendor  to  disclose  all  that  is  necessary  to  protect 
himself,  and  not  the  duty  of  the  purchaser  to  make 
inquiry  before  entering  into  a  contract,  and  this  is  so 
whether  the  sale  be  by  public  auction  or  by  private 
contract.^ 
Eeason-  §  1186.  Proceeding  on  these  principles,  the  Courts 
ness  re-*"^  have  held  that  it  is  incumbent  on  the  vendor  to  express 
quisite.  iiimgelf  with  reasonable  clearness,  and,  in  the  case  of 
sales  by  auction,  so  to  state  his  plans,  particulars,  and 
conditions  of  sale  as  to  convey  clear  information  to 
the  class  of  persons  who  ordinarily  frequent  auctions.* 
If  the  vendor  uses  terms  reasonably  capable  of  mis- 
construction or  ambiguous  words,  the  purchaser  is  not 
bound  to  take  on  himself  the  peril  of  ascertaining  the 
true  meaning  of  the  statement,^  but  may  generally 
construe  it  in  the  manner  most  advantageous  to  him- 
self :  ^  and  it  may  be  gathered  from  the  case  of  Taylor 
V.  Martindale "  that,  where  a  condition  of  sale  is  so 
obscurely  worded  that,  taken  in  connection  with  the 
particulars,  it  is  likely  to  mislead  an  ordinary  person 
as  to  the  nature  of  the  property,  the  Court  will  on  that 
ground  alone,  and  even  on  the  argument  of  a  summons 
to  vary  the  certificate  as  to  title,  discharge  a  purchaser 
from  his  bargain. 


1  As     to     conditions     precluding  Bing.  N.  0.  463, 476.     See,  too,  per 

inquiry   as    to    title,   see    Jones    v.  Lord    Westbury    in    Cordingley  v, 

Clifford,  3  Ch.  D.  779 ;   Waddell  v.  Oheeseborough,  4  De  G.  P.  &  J.  at 

Wolfe,  L.  R.  <J  Q.  B.  515 ;  and  infra,  p.  384. 

§  1323  et  seq.  «  Martin  v.  Cotter,  3  Jon.  &  L. 

'^  Be  White  and  Smith's  Contract,  496 ;   Greaves  v.   Wilson,   25   Beav. 

[1896]  1  Ch.  at  p.  641,  a  case  of  a  290.     Cf.  Torrance  v.  Bolton,  L.  R. 

sale  of  leaseholds  subject  to  onerous  8  Ch.  118. 

covenants.    See,   too,   Be    Haedicke  *  Seaton  v.   Mapp,  2   Coll.   556. 

and  Lipshts  Contract,  [1901]  2  Ch.  See,  too,  Qeoghegan  v.   Connolly,  8 

666 ;  Hone  v.  Gahatatter,  53  Sol.  Jo.  Ir.   Ch.  R.   598,   603 ;   Gardiner  v. 

286.  Tate,  I.  R.  10  0.  L.  460. 

3  Gibson  V.  d'Este,  2  Y.  &  C.  C.  0.  «  1  Y.  &  C.  C.  C.  658.    Cf.  Jones 

542,  558—559 ;   Byhes  v.  Blahe,  4  v.  Bimmer,  14  Ch.  D.  588. 
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§  1187.  The  case  of  Torrance  v.  Bolton  ^  affords  a  Torrance 
notable  illustration  of  this  principle.  There  the  adver- 
tised particulars  described  property  about  to  be  offered 
for  sale  as  an  absolute  immediate  reversion  of  a  freehold 
estate,  to  fall  into  possession  on  the  death  of  a  lady  in 
her  7 0th  year,  and  no  conditions  of  sale  were  issued, 
but  just  before  the  auction  the  auctioneer's  clerk  read 
out  from  a  manuscript  a  string  of  conditions,  in  one  of 
which  the  property  was  stated  to  be  subject  to  three 
mortgages,  and  it  was  stipulated  that  the  purchaser 
should  take  a  conveyance  subject  to  them.  On  the 
purchaser  proving  that  he  bought  without  distinctly 
hearing  or  understanding  the  effect  of  this  condition, 
it  was  held  by  the  Court  of  Appeal  in  Chancery  that 
he  was  entitled  to  have  the  contract  rescinded,  on  the 
ground  that  the  description  in  the  particulars  was  mis- 
leading, and  the  onus  was  therefore  on  the  vendor  to 
show  (which  he  failed  to  do)  that  the  purchaser  was 
not  actually  misled. 

§  1188.  Again  where,  on  a  sale  by  auction  in  four  Joms  v. 
lots  of  leaseholds  in  Liverpool,  it  appeared  from  the 
particular  and  conditions  that  three  of  the  four  lots 
were  held  under  the  Corporation,  upon  whose  leases 
there  is  usually  only  a  nominal  rent  reserved ;  and  as 
to  the  fourth  lot,  the  particular  stated  the  rents  at 
which  the  houses  comprised  in  it  were  underlet,  and 
that  it  was  subject  to  a  mortgage  for  500?.,  but  by 
an  accidental  slip  neither  particular  nor  conditions 
mentioned  the  fact  that  the  lot  was  subject  to  a  ground- 
rent  of  43Z.  17s.  6d.  ;  upon  the  purchaser  of  this  lot 
applying  to  be  discharged  from  his  purchase,  deposing 
that  he  had  bought  under  the  belief  that  the  property 
was  not  subject  to  any  ground-rent,  it  was  held  that  he 
was  entitled  to  be  discharged  with  costs. ^     "The  real 

1  L.  R.  8  Ch.  119.    Cf.  Re  Arnold,      183;  75  L.  J.  Ch.  464. 
14    Ch.    D.    270;    and    distinguish  ^  Jones  v.   Rimmer,   14    Ch.   D. 

Blaiberg  v.  Keeves,  [1906]  2  Ch.  175,      588. 
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question,  I  think,"  said  Jessel  M.R,  "  is,  Is  this  a  fair 
particular ;  is  it  one  in  which  a  purchaser  is  told  what 
he  has  to  buy,  so  as  to  enable  him  to  form  an  idea  of 
the  value  of  the  thing  to  be  purchased.  .  .  .  No  doubt 
the  purchaser,  if  he  had  been  a  careful  purchaser,  would 
have  inquired.     But  is  it  for  the  vendor  who  sends  out 
such  a  statement  as  this  of  the  nature  of  the  property 
to  say  that  the  purchaser  only  was  careless  ?     I  think 
the  vendor  also  was  careless.     It  cannot  be  said  to  be  a 
fair  mode  of  drawing  a  particular  of  sale  of  leasehold 
houses  subject  to  a  ground-rent  of  43/.  a  year,  to  say 
nothing  about  the  rent."  ^ 
Instances       §  1189.  So  where  there  was  an  ambiguity  as  to  which 
gufty!  ^     of  two  leases  was  referred  to,  the  purchaser's  construc- 
tion was  admitted  by  the  Court,  and  the  bill  dismissed.^ 
So  a  condition  that  no  title  should  be  called  for  prior  to 
a  lease  was  not  held  so  explicit  as  to  preclude  inquiry 
into  dealings  with  the  contract  for  the  lease  which  had 
taken  place  prior  to  its  being  granted.^     And  where  a 
vendor  selling  a  reversionary  estate  stipulated  that  a 
statement  in  a  deed  of  1836   that  a  life  annuity  had 
not  been  paid  for  eight  years,  and  a  declaration  by  the 
vendor  that  no  claim  had  been  made  on  him  since  1841, 
and  that  he  believed  the  annuity  had  not  been  claimed 
for  the  last  twenty  years,  should  be  conclusive  evidence 
that  the  annuity  had  determined ;  and  it  appeared  th.at 
the  annuity  was  granted  by  a  person  entitled  only  in 
reversion,  and  was  granted  for  the  life  of  the  survivor 
of  four  persons  ;  it  was  held  that  the  description  of  it 
as  a  life  annuity  was  likely  to  lead  to  the  belief  that 
the  annuity  was  for  one  life  only,  and  that  the  omission 
to  state  the  facts  disentitled  the  vendor  to  specific  per- 
formance.*    And    so,   again,   where    property  sold   was 

J  14  Ch.  D.  at  pp.  591,  592.     See  *  Drysdale  v.  Mace,  2  Sm.  &  Gif. 

Sheard  v.  Venables,  15  W.  E.  1166.        225,  affirmed  5  De  G.  M.  &  G.  103 ; 

2  Seaton  v.  Mapp,  2  Coll.  556.  .   „      ,  r,        77     q  t     nv, 
.,   „,    ,          17  1  J        A  -r\    ri    Ti/r       cf.  Oeooheqan  V.  Connolly,  8  It.  Un. 

3  Shades  v.  Ibbetson,  4  De  G.  M.  "    "  •" 

&  G.  787.  R.  598. 
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described  as  subject  to  articles  of  agreement,  bearing 
date  1804,  for  a  lease  for  four  lives  and  one  year,  and 
in  fact  the  terms  of  the  agreement  were  such  that  the 
lives  were  not  named  until  1845,  this  was  considered  so 
ambiguous  as  to  amount  to  an  objection  to  the  perform- 
ance of  the  contract/ 

§  1190.  In  Phillips  y.  Caldcleugh^  the  plaintiff  con-  PUiUpsY. 
tracted  to  buy  a  house,  described  in  the  particulars  as  cieugh. 
"  a  freehold  residence,"  subject  to  conditions,  one  of 
which  was  that  the  abstract  should  commence  with  a 
conveyance  of  April,  1860,  and  no  objection  should  be 
taken  in  respect  of  the  prior  title,  and  another  provided 
that  if  any  error  should  appear  to  have  been  made  in 
the  particulars  it  should  not  annul  the  sale.  The  abstract 
of  the  deed  of  April,  1860,  showed  it  to  have  been  a 
conveyance  of  the  property,  subject  "  so  far  as  the 
same  premises  were  subject  thereto  "  to  the  (unspecified) 
covenants  and  conditions  on  the  grantee's  part  contained 
in  an  indenture  (not  abstracted)  of  March,  1850.  It 
was  held  that,  the  property  having  been  sold  as  free- 
hold,' neither  of  the  above  conditions  protected  the 
vendors  from  explaining  what  these  covenants  and 
conditions  were,  and  showing  that  the  property  was 
unincumbered  by  them. 

§  1191.  The  inclination   of   the    Courts   to   construe  Condi- 
conditions   of  sale   strictly   is   shown   by   many   other  construed 
cases,  *  but  perhaps  it  is  not  more  strongly  illustrated  ^*"°*iy- 

1  Martin  v.  Cotter,  3  Jon.  &  L.  207 ;  Symonds  v.  James,  1  Y.  &  C. 
496.  ^e,too,QardinerY.  Tatejl.Vi.  0.  0.  487;  Adams  v.  Lambert,  2 
10  C.  L.  460,  where  an  equitable  Jur.  1078 ;  Cruse  v.  Nowell,  25  L.  J. 
interest  was  described  in  language  Ch.  709  (Kindersley  V.C.) ;  Brumfit 
wkicli  might  naturally  be  read  as  v.  Morton,  3  Jur.  N.  S.  1198  (Stuart 
importing  a  legal  interest,  V.C.) ;    Cox  v.    Ooventon,  31   Beav. 

2  L  E  4  0  B  159  ^^^  '  •^"'*^^^   ^-   Barford,  L.   E.   2 

Eq.  507  (construction   of  condition 

3  Propertyis  not  properly  described  as  to  rights  of  water  and  ease- 
as  "freehold"  which  is  subject  to  meats);  cf.  Brookes  v.  Drysdale,  3 
restrictive  covenants.  Hone  v.  Oah-  q_  p.  j).  52  (construction  of  the 
statter,  53  Sol.  Jo.  286.  ^^ord  "covenant"  in  a  contract  for 

*  Southly  V.  Hutt,  2  My.  &  Or.      sale) ;  and  see  §  1332. 
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by  any  than  one  at  the  EoUs,  where,  on  a  sale  of  lease- 
holds, one  of  the  conditions  stipulated  that  the  pos- 
session under  the  lease  should  be  deemed  conclusive 
evidence  of  the  due  performance,  or  sufficient  waiver, 
of  any  breach  of  the  covenants  in  the  lease  up  to  the 
completion  of  the  sale  :  Lord  Romilly  M.R.  held  that 
this  condition  covered  all  breaches  up  to  the  date  of  the 
contract,  but  not  a  breach  between  the  contract  and 
completion  for  which  the  lessor  was  entitled  to  enter, 
and  that  notwithstanding  the  express  words  "  up  to  the 
completion  of  this  sale."  ^ 
Vendor         §  1192.  Again,  where  one  of    the  conditions  stipu- 

unable  to  .        .  .7 

give  a  lated  that  all  objections  should  be  delivered  within 
'  fourteen  days  from  the  delivery  of  the  abstract,  and 
another  that  "  if  the  purchaser  shall  fail  to  comply 
with  these  conditions  his  or  her  deposit  shall  be  there- 
upon actually  forfeited  to  the  vendors  ;  "  and  after  the 
expiration  of  the  fourteen  days  the  purchaser  delivered 
an  objection  showing  a  fatal  defect  in  the  title ;  the 
ground  upon  which  the  majority  of  the  Court  pro- 
ceeded, in  holding  him  entitled  to  recover  his  deposit, 
was  that  the  latter  condition  did  not  apply  to  the  case 
of  vendors  unable  to  give  a  good  title.^ 

Out-  8  1193.  Where,  on  a  sale  of  leaseholds,  the  conditions 

gomgB. 

provided  that  the  purchaser  should  have  possession  on 
the  14th  of  November,  all  outgoings  up  to  that  day 
being  cleared  by  the  vendors,  the  purchaser  was  held 
to  be  entitled  to  insist  that  an  apportioned  part  of  the 
current  rent  from  the  last  quarter-day  to  the  14th  of 
November  was  an  "  outgoing "  within  the  meaning  of 
the  conditions.^  And  a  stipulation  that  purchasers  are 
Bents  and  to  receive  "all  rents  and  profits"  from  the  day  fixed 

profits.  ■■■                                                  •' 

1  Howell  V.  Kightley,  21  Beav.  discussed.  Distinguish  Pryce-Jones 
331.  See  as  to  this  case,  Lawrie  v.  v.  Williams,  [1902]  2  Ch.  517  (ob- 
Lees,  1  App.  Cas.  19,  at  p.  32.  jection  made   out   of  time   and  not 

2  Want  V.  Stallibrass,  L.  R.  8  Ex.  going  to  the  root  of  the  title). 

175.    Cf.  Soper  v.  Arnold,  37  Ch.  D.  3  lawes  v.  Oibson,  L.  E.  1   Eq. 

96,   where    Want  v.   Stallibrass    is      135. 
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for  completion  has  been  held  to  entitle  them  to  an  occu- 
pation rent  from  the  vendors,  on  the  latter  remaining 
in  possession  after  that  day.^ 

§  1194.  The  Court,  construing  conditions  thus  strictly.  Sense  of 
will  not  by  implication  extend  the  terms  of  one  con-  not  ex- 
dition  so  as  to  enlarge  another  beyond  what  it  actually  impUoa-  ^ 
expresses.  In  the  case  of  Southhy  v.  Hutt,^  the  inter-  *^°"- 
pretation  of  conditions  in  this  respect  was  fully  con- 
sidered. There  by  the  conditions  of  sale,  the  vendor 
agreed  to  deliver  an  abstract  and  deduce  a  good  title, 
except  as  to  part  of  the  estate  acquired  under  an 
inclosure,  as  to  which  he  was  not  to  be  required  to  go 
back  beyond  the  award  ;  and  by  a  subsequent  condition 
it  was  stipulated  that  the  vendor  should  deliver  to  the 
largest  purchaser  all  deeds  in  his  custody,  but  should 
not  be  required  to  produce  any  other  deeds  than  those 
in  his  possession  and  set  forth  in  the  abstract :  and  it 
was  held  that  the  latter  condition  did  not  so  affect  the 
former  as  to  entitle  the  vendor  to  insist  on  verifying 
his  abstract  only  so  far  as  could  be  done  by  deeds  in 
his  possession,  but  that  the  purchaser  was  entitled  to  a 
general  verification.  And  so  a  condition  that  certain 
specified  deeds  only  should  be  given  up,  does  not  limit 
the  title  to  be  shown  to  that  disclosed  by  these  deeds.^ 

§  1195.  On  the  same  principle  of  strict  construction.  Time  for 
where  (as  commonly  happens)  there  is  a  condition  that  of  obfec- 
all   objections  to  the  title  are  to   be   taken   within  a*^°'^^' 
specified   number   of   days   from   the   delivery   of   the 
abstract,  or  to  be  deemed  waived,  and  that  time  shall, 
in  that  respect,  be  of  the  essence  of  the  contract,  the 
time  will  not  begin  to  run  against  the  purchaser  until 
the  vendor  has  delivered  a  perfect  abstract.* 

'  Metropolitan    Railway    Co.    v.  Westbury's  judgment  in  Gordingley 

Befries,  2  Q.  B.  D.  189,  387.  v.  Cheesehorough,  4  De  G.  F.  &  J. 

2  2  My.  &  Or.  207 ;   Osborne  v.  384  et  seq. 

Sarvej/,  7  Jar.  229.   See  also  Gabriel  ^  Dick  v.  Donald,  1  Bli.N.S.  655. 

Y.  Smith,  16  Q.  B.  847 ;  and  cf.  Lord  *  Eobson    v.  Bell,   2    Beav.     17i 
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Good  §  1196.  It  is  a   natural  principle  of  interpretation, 

that  a  vendor  shall  never  be  allowed  to  avail  himself 
of  the  conditions  of  sale  for  the  purpose  of  acting 
fraudulently.  The  Court  requires  good  faith  in 
conditions  of  sale.*  Accordingly  a  condition  for  com- 
pensation will  not  apply  where  there  has  been  mis- 
representation ;  ^  and  under  a  condition  giving  a  vendor 
a  power  of  rescission  in  case  of  any  objections  to  the 
abstract,  he  will  not  be  permitted  fraudulently  to 
deliver  an  imperfect  abstract  to  which  objections  would 
necessarily  be  taken,  and  thereupon  avail  himself  of 
his  fraud  to  avoid  his  contract  by  means  of  this  con- 
dition.^ So  it  seems  that  a  condition  as  to  objections 
to  title  being  delivered  by  a  certain  time,  would  not 
apply  where  there  had  been  misrepresentation  ;  *  and  a 
condition  not  drawn  bond  fide,  but  intended  to  cover 
difficulties  arising  from  facts  uncommunicated,  will  not 
preclude  the  purchaser  from  taking  the  objection  which 
it  is  designed  to  guard  against.  ° 
Condi-  §  1197.  So,  again,  a  condition  excluding  or  limiting 

limiting  a  purchaser's  right  to  title  must,  in  order  to  bind  the 
purchaser,  be  fair  and  explicit,  i.e.,  must  state  all  facts 
within  the  knowledge  of  the  vendor  which  are  material 
to  enable  the  purchaser  to  determine  whether  he  will 
or  will  not  buy  :  therefore,  a  stipulation  that  a  title 
should  begin  with  a  deed  of  1845,  stating  the  parties, 
but  not  stating  as  the  fact  was  that  the  deed  was  a 
voluntary  one  except  from  the  consideration  to  pay  the 
rent  and  perform  the  covenants  as  to  certain  leaseholds, 
was  held  not  to  bind  the  purchaser.* 

Want  V.   Stallibrass,  L.  E.   8   Ex.  Cook,  2   Ha.   Ill ;    and   see  supra, 

175.     Of.  Re  Jackson  and  Oakshott,  §  1047  et  seq. 

14  Ch.  D.  851.  *  Price  v.  Macaulay,  2  De  G.  M. 

1  Per  Turner  L.J.  in  Bimmock  v.  &  G.  3.39,  347.   Of.  Boyd  v.  Dickson, 
Hallett,  L.  R.  2  Ch.  at  p.  28.  I.  E.  10  Bq.  239. 

2  Stewart  v.  Alliston,  1  Mer.  26.  ^  Jackson  v.  Whitehead,  28  Beav. 
Of.  Brownlie  v.  Campbell,  5  App.  Cas.  at  p.  159. 

925,  936 ;  and  see  infra,  §  1252.  «  Ee  Marsh  and  Earl  Granville, 

3  Per  Wigram  V.C.  in  Morley  v.      24  Ch.  D.  11. 
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§  1198.  And  so  a  vendor  selling  property  subject  to  Condition 
all  easements,  but  without  mentioning  any,  when  his  ease- 
solicitor  knew  of  their  rumoured  existence,  was  held  to  ^®'^*^' 
sell  under  a  misleading  condition.^ 

§  1199.  Further,  though  there  may  have  been  neither  inoon- 
fraud  nor  misrepresentation  on  the  vendor's  part,  the  Jequisl- 
Court  will  be  slow  to  allow  him  to  get  rid  of  an  incou-  *^°^- 
venient  but  legitimate  requisition  by  means  of  a  con- 
dition giving  him  a  power  of  rescinding  the  contract. 
Thus,  where  a  vendor  contracted  to  sell  leasehold 
property  under  a  ho7ia  fide  belief  that  there  was  no 
charge  upon  it ;  and  the  condition  of  sale  provided 
that,  for  the  purpose  of  any  objection  or  requisition,  the 
abstract  should  be  deemed  to  be  perfect  if  it  supplied 
the  information  suggesting  the  same :  the  abstract 
delivered  contained  nothing  showing  or  suggesting  the 
existence  of  any  incumbrance,  but  during  the  investi- 
gation of  the  title  it  was  discovered  that  there  was  in 
fact  a  mortgage  on  the  property,  which  the  purchasers 
thereupon  required  the  vendor  to  discharge :  it  was 
held  that,  under  the  circumstances,  the  vendor  was  not 
entitled  to  rescind  the  contract  under  one  of  the  con- 
ditions, which  in  terms  empowered  him  to  do  so  in  the 
event  of  the  purchaser's  insisting  on  any  requisition 
which  the  vendor  should  be  unable,  or  on  the  ground  of 
expense  should  decline,  to  remove  or  comply  with.^ 

§  1200.  A  condition  of  sale  may,  of  course,  without  Misiead- 
any  intentional  fraud  or  misrepresentation,  be  m  tact  dition. 
misleading  or  erroneous.  It  will  be  bad  as  misleading 
if  it  require  the  purchaser  to  assume  that  which  the 
vendor  knows  not  to  be  true  or  if  it  assert  that  the 
state  of  the  title  is  not  accurately  known  to  the  vendor, 
when  it  in  fact  is  known  to  him.''' 

'  Heywood  v.  Mallalieu,  25  Ch.  D.  25  Beav.  290 ;  Bowman  v.  Eyland, 

357.  8  Ch.  D.  588  ;  and  see  supra,  §  1047 

-  Re  Jackson   and    OaJcshott,   14  et  seq. 

Ch.  D.  851.    Cf.  Greaves  v.  Wilson,  ^  Be  Banister,  12  Ch.  D.  131.   See 

F.  2    Q 
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Hwmetty.  §1201,  On  this  principle,  where,  one  of  the  con- 
ditions being  that  the  title  to  the  beneficial  ownership 
should  commence  with  the  will  of  A.  B.,  and  the 
purchaser  should  assume  that  A.  B.  was  at  his  death 
beneficially  entitled  to  the  property  in  fee  simple  free 
from  incumbrances,  the  abstract  showed  that  A.  B. 
had  only  entered  into  a  contract  for  the  purchase  of 
the  property  with  persons  whose  title  to  sell  was 
doubtful,  and  had  not  paid  the  purchase-money,  it 
was  held  that  the  purchaser  was  not  bound  by  the 
condition.^ 

§  1202.  But  on  the  other  hand,  a  condition  is  not 

held  misleading  if  it  require  the  purchaser  to  assume 

certain  facts  for  the  purpose  of  covering  a  flaw  in  the 

title,  provided  the  vendor  believed  the  facts  to  be  as 

he    asked  the   purchaser  to  assume    them,  though  he 

was   not   in   a   position    to    establish    them    by   legal 

pro  of.  ^ 

Pacts.  §  1203.  Where   conditions    state   facts    upon   which 

cond^  ™    they  are  grounded,  these  facts  must  be  proved.* 

tions.  Where  the  vendor  states  facts,  and  then  states  that 

the  purchaser  shall  take  such  interest  as  the  vendor 

under  such  state  of  facts  has,  the  purchaser  is,  it  seems, 

bound   to   take   the   title  as  it    is :  *  but  where,   after 

stating   facts,  the   conditions  add,   as  a   positive   and 

distinct  fact,  and  not  as  a  conclusion  of  law  from  the 

per  Jessel  M.R.  in  Camherwell  and  [1906]  1  Ch.  175,  183 ;  75  L.  J.  Ch. 

South  London  Building  Society  v.  464.     See,  too,  He  Scott  and  Alvarez' 

Eolloway,  13  Ch.  D.  at  p.  762 ;  also  Contract,  [1895]  1  Ch.  at  pp.  605— 

Manifold  v.  Johnston  (1902),  1  I.  E.  608 ;  S.  C.  [1895]  2  Ch.  603 ;  and 

7,  13.     See,  too,  Ee  McViclcers'  Con-  distinguish   Manifold    v.   Johnston, 

tract,  25  L.   E.   Ir.  307   (condition  [1902]  1  I.  R.  7,  13;  Re  McViclcers' 

requiring  purchaser  to  assume  that  Contract,  25  L.  E.  Ir.  307. 

vendor  derived  a  good  title  under  a  ,o  j        t  -i  it   o  n  n 

_.  ,.       .f      „,    ,,  ^  Symonds  Y.  James,  1  Y.  &C.C. 

will).      Distinguish     Blenmorn    v.      p    ■□,; 

Penrose,  29  W.  R.  237. 

1  Harnett  v.  Baker,  L.  R.  20  Eq.  «  Cf.   Smith  v.    Watts,   4    Drew. 
50.  338;  BlenkhornY.  Penrose,  29  W.^i. 

2  Be  SandbacJi  and  Edmondson,  237  (condition  involving  neither  sup- 
[1891]  1  Ch.  99  ;  Blaiherg  v.  Keeves,  pressio  veri  nor  suggestio  falsi). 
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preceding  circumstances,  that  the  vendor  can  make  a 
good  title  to  the  fee  :  as  this  title  may  have  arisen 
from  independent  sources,  the  purchaser  is  not  bound 
by  the  title  resulting  from  the  facts,  but  may  inquire 
generally  whether  the  vendor  can  make  out  a  good  title. ^ 

§  1204.  With   respect    to   sales    by    the    Court :    it  Condi- 
would  be  going  too  far  to  say  that,  in  such  sales,  thegSesby 
conditions  are  dealt  with  on  different  principles  from  *^®  ^°^'^'" 
those  which  obtain  in  ordinary  cases.     But  the  Court 
is  scrupulously  careful  not  to   strain  the  meaning  of 
any    condition    framed    under    its    authority,^   nor    to 
allow  a  purchaser  to  be  prejudiced  by  any  such  con- 
dition which  appears  on  examination  to  be  misleading 
or  unfair.* 

§  1205.  Accordingly  where  property  had  been  sold  Edwards 
under  a  decree,  subject  to  conditions,  one  of  which  war. 
provided  that  no  requisition  should  be  made  in  respect 
of  a  certain  underlease  of  1852,  or  of  any  underlease 
prior  to  1864,  and  it  turned  out  that  another  under- 
lease (besides  that  of  1852)  had,  to  the  vendors'  know- 
ledge, been  made  prior  to  1864,  the  Court  held  that  it 
was  the  duty  of  the  vendors  to  give  the  fullest  infor- 
mation which  they  themselves  possessed  as  to  the  title, 
and  therefore  to  disclose  the  underlease  in  question, 
and  that  the  purchaser  was  entitled,  notwithstanding 
the  condition,  to  require  it  to  be  produced.* 

§  1206.  So,  in  another  case  of  sale  under  a  decree,  wunams 
where  the  conditions  (settled  by  one  of  the  convey- 
ancing counsel  of  the  Court)  stated  the  facts  correctly, 
and  in  a  manner  which  might  have  led  a  lawyer  to 
the  inference  that  the  vendor  had  no  title,  but  would 

1  Johnson  v.   Smiley,    17    Beav.  [1906]   1    Ch.  426,   at  p.  431;    75 

223.    Cf.  Gox  V.  Covenfon,  31  Beav.  L.   J.   Ch.    289 ;    also  aonnolly   v. 

378.  Keating   (No.   2),    [1903]   1  L  E. 

^  E.g.  Powell  v.  Powell,  L.  R.  19  356,  361    (compensation  after  con- 

Bq.  422.      See,  too,  per  Jessel  M.E.  veyanoe). 

in  Be  Arnold,  14  Ch.  D.  at  p.  273.  «  Edwards  v.   Wichwar,  L.  E.  1 

^  Consider  HolKwell  v.  Seacombe,  Eq.  68,  70. 
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not  lead  an  ordinary  purchaser  to  that  conclusion, 
Lord  Romilly  M.R.  refused  to  enforce  specific  perform- 
ance against  the  purchaser,  saying  that  it  was  of  great 
importance,  particularly  in  sales  by  the  Court,  that 
conditions  of  sale  should  distinctly  explain  any  difficulty 
of  title.i 
other  §  1207.  In  a  later  case  the  same  Judge  relieved  a 

instances,  p^^gj^^ggj.  ^^^^  ^  misleading  condition  on  the  express 
ground   of    the   sale   having    taken    place   under   the 
authority  of  the  Court;  but  he  at  the  same  time  in- 
timated that  such  a  condition  would  be  bad  in  any  sale.^ 
On   the  other  hand,  a  condition  precluding  the  pur- 
chaser  from   objecting   to   the   Court's  jurisdiction  to 
order  the  sale  of  a  reversion  in  which  (as  the  condition 
expressly  stated)  infants  were  interested  was  held  by 
the  Court  of  Appeal  in  Chancery  to  be  fair,  reasonable, 
and  binding.* 
stipuia-        §  1208.  It   may  here   be   noticed   that   if  the   con- 
wording°  ditious  of  Sale  clearly  stipulate  that  the  property  will 
of  convey- ijg  couveved  subiect  to  specified  liabilities,  the  vendor 

ance.  ■'  ... 

may  enforce  the  insertion  in  the  conveyance  of  apt 
words  for  giving  effect  to  the  stipulation,  even  though 
it  be  not  shown  or  alleged  that  the  property  is  in  fact 
subject  to  any  of  the  specified  liabilities. 

Thus  where,  on  a  sale  by  auction,  one  of  the  con- 
ditions provided  that  "the  property  is  sold  and  will 
be  conveyed  subject  to  all  free  rents,  quit  rents,  and 
incidents  of  tenure,  and  to  all  rights  of  way,  water, 
and  other  easements,  if  any,"  it  was  held  that  the 
vendors  were  entitled  to  have  the  words  "subject -to 
all  free  rents,  &c.,"  inserted  in  the  conveyance,  not- 
withstanding the  purchaser's  objection  that  they  were 
wholly  inapplicable  to  the  property.* 

1  Williams  v.  Wood,  16  W.  R.  ^  jif^^nn  v.  Hancock,  L.  R.  6  Ch. 
1005.                                                         850. 

*  Gale  V.   Squier,  4  Ch.   D.  226, 

2  Ehey.  Else,  L.  R.  13  Eq.  196,  affirmed  5  Ch.  D.  625.  Cf.  Sidney 
201.  V.  Clarkson,  35  Beav.  118. 
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And  SO  where  the  contract  provided  for  the  convey- 
ance of  the  property  to  the  purchaser  subject  to  a 
specified  restrictive  covenant,  the  purchaser  was  held 
entitled  to  insist  on  having  the  conveyance  in  strict 
accordance  with  the  terms  of  the  contract,  without  any 
mention  of  another  restrictive  covenant,  of  which, 
according  to  the  vendor,  the  purchaser  had  notice.^ 

1  Re  Wallis  and  Barnard's  Contract,  [1899]  2  Oh.  515. 
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CHAPTER  11. 

COMPBNSATIOK. 

§  1209.  Where   a   vendor   is   able   to    perform   the  Vendor 
contract   in   its   substance,  but   unable   to   perform  it  perform 
literally  in  all  its  parts,  he  may  yet  sue  the  purchaser  ^ft;^  °^ 
for  its  specific  performance.     On  the  other  hand,  where  '=°=^*'^a,ot. 
a  vendor  has  not  substantially  all  that  he  has  contracted 
to  sell,  he  cannot  sue  for  specific  performance,  but  the 
purchaser   may   generally   insist   on   taking  what   the 
vendor  has. 

§  1210.  From  these  principles  arises  a  right  in  the  Origm  of 

■'■■'-  "     ,  the  right 

purchaser  to  compensation  ^  in  respect  of  the  difference  to  oom- 
between  the  thing  which  the  vendor  insists  that  he  ^^^ 
shall  take,  or  he  himself  insists  on  taking,  and  the 
expressed  subject-matter  of  the  contract.  It  will  be 
shown  that  the  subjects  of  compensation  in  the  two 
cases  are  very  different,  and  that  many  defects  for 
which  the  purchaser  may  obtain  compensation  will 
not  be  made  the  subjects  of  compensation  at  the  in- 
stance of  the  vendor.^  The  rights  of  the  parties  to 
compensation  may  be  and  frequently  are  qualified  by 
the  contract,  which  in  many  cases  contains  a  condition 
on  the  point. 

1  It    is     noteworthy    that     "  the      in  Stewart  v.  Kennedy,  15  App.  Cas. 
remedy   of  specific   performance  of      at  p.  102. 
part  of  a  contract,  with  a  compen-  ^  Compare    Nelthorpe  v.  Eolgate, 

sation,    which    has    in    many   cases  .^i    ^  ,,■  t    ?  •„„ 

'.        ^  ,  T,    17     r  -i,  1  Coll.  203,  with  Collier  v.  Jenkins, 

heeu  given  to  a  purchaser  by  Enghsh  ' 

Courts  of  Equity,  is  unknown  to  the  You.  295.    See  also  Wilson  v.  Wil- 

law  of  Scotland."   Per  Lord  Watson  Hams,  3  Jur.  N.  S.  810  (Wood  V.C). 
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Pleading.  §  1211.  It  is  conceived  that,  under  the  present  prac- 
tice, if  either  party  is  aware  of  any  case  for  compensa- 
tion, and  means  to  insist  on  it,  he  ought  distinctly  to 
raise  the  question  on  his  pleading ; '  but  it  seems  that 
compensation  may  be  granted  for  a  defect  appearing 
on  the  investigation  of  title,  though  the  pleadings  and 
judgment  make  no  reference  to  compensation.^ 
Division  §  1212.  It  will  be  convenient  to  consider  separately 
subject.  (!•)  tlie  cases  where  the,  vendor  is  the  party  insisting 
on  the  performance  of  the  contract,  sub-dividing  these 
into  (a)  cases  where  either  the  contract  contains  no 
condition  for  compensation,  or  at  any  rate  no  such 
condition  enters  into  the  question,  and  (b)  cases  where 
there  is  such  a  condition ;  and  then  (11.)  to  deal  in  a 
similar  way  with  the  cases  in  which  the  purchaser  is 
the  party  insisting  on  the  contract. 


I.  A.    Vendor  insisting  on  the  contract,  there  being  no 
condition  for  compensation. 

Vendor         §  1213.  The  description   by  which  a   thing  is  con- 
abie*to^    tracted  to  be  sold  is  a  matter  for  which  the  vendor  is 
Ms*°art    pf^i^^  facie  responsible.     Inasmuch,  however,  as  Equity 
substan-    looks  to  the  substaucc  rather  than  to  the  mere  letter  of 
a  contract,  if  the  vendor  shows  that  he  can  substantially 
do  what  he  contracted  to  do,  he  is  entitled  to  enforce 
specific  performance,  although  he  may  be  unable  to  do 
it  modo  et  formd  according  to  the  letter  of  the  contract ; 
the  difference  between  what  he  contracted  to  do  and 
what  he  can  actually  do  becoming  the  subject  of  com- 
pensation. 
The  prin-       §  1214.  "  Lord   Thurlow,"    said    Lord   Eldon,   in   a 
stated       passage  already  cited,  "  used  to  refer  this  doctrine  of 
Thwiow    specific  performance  to  this ;  that  it  is  scarcely  possible, 


tially. 


1  E.  S.  C.  Order  XIX.  it.  4,  15 ;  ^  Wilson  v.  Williams,  3  Jur.  N.  S. 

Order  XX.  r.  6.  810  (Wood  V.C). 
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that  there  may  not  be  some  small  mistake  or  inac- 
curacy ;  as  that  a  leasehold  interest,  represented  to  be 
for  twenty-one  years,  may  be  for  twenty  years  and 
nine  months  :  some  of  those  little  circumstances,  that 
would  defeat  an  action  at  Law  ;  and  yet  lie  so  clearly 
in  compensation,  that  they  ought  not  to  prevent  the 
execution  of  the  contract."  ^ 

§  1215.  But  "  if  (to  quote  Lord  Erskine)  a  Court  of  Limita- 
Equity  can  compel  a  party  to  perform  a  contract,  that  principle, 
is  substantially  different  from  that  which  he  entered 
into,  and  proceed  upon  the  principle  of  compensation, 
as  it  has  compelled  him  to  execute  a  contract  sub- 
stantially different,  and  substantially  less  than  that,  for 
which  he  stipulated,  without  some  very  distinct  limi- 
tation of  such  a  jurisdiction,  having  all  the  precision 
of  law,  the  rights  of  mankind  under  contracts  must  be 
extremely  uncertain."^ 

§  1216.  It  falls  then  to  be  considered  (i.)  what  defects  Essential 
or  circumstances  will  be  considered  by  the   Court  so  essential 
material  or  essential  as  to  debar  a  vendor  from  enforcing  ^l  fillip. 
the  contract  at  all,  and  (ii.)  what,  on  the  other  hand,  s^^^^®'^- 
will  be  held  so  immaterial  or  non-essential  as  to  allow 
of  the  contract  being  enforced  at  his  instance. 

§  1217.  (i.)  The  contract  will  not  be  enforced  against  i- Material 
the  purchaser  with  compensation  where  a  material  part  wanting. 
of  the  subject-matter  is  wanting.  Formerly  the  Court 
went  far  beyond  what  it  now  does  in  enforcing  con- 
tracts substantially  different  from  those  entered  into  ; 
as  where  a  wharfinger  who  contracted  for  a  house  and 
wharf  was  compelled  to  take  the  house  without  the 
Avharf :  but  of  this  mode  of  proceeding  Lord  Eldon 
frequently  expressed  his  disapproval,  and  it  is  now 
abandoned  by  the   Court.^     "The  Court,"    said   Lord 

1  In  Mortloch  v.  Buller,  10  Yes.  ^  Jq  Hahey  v.  Grant,  13  Ves.  at 

at   p.  305 ;   supra,  Part  I.  chap.  ii.  p.  76. 

§  50.     See,  too,  per  Lord  Eldon  in  ^  j)rewe  v.  Hanson,  6  Ves.  675  ; 

Calcmft  V.  Eoebimk,  1  Ves.  Jun.  at  Hahey  ^.  Grant,  13  Yes.  73;  StapijU 

pp.  223,  224.  ton  v.  Scott,  13  Ves.  425 ;  KnatMidl 
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Eldon  on  one  occasion,  "  is  from  time  to  time  approach- 
ing nearer  to  the  doctrine  that  a  purchaser  shall  have 
that  which  he  contracted  for,  or  not  be  compelled  to 
take  that  which  he  did  not  mean  to  have."  ^ 
Instances.  §  1218.  Accordingly  where  a  wharf  and  jetty  were 
contracted  to  be  sold,  and  it  turned  out  that  the  jetty 
was  liable  to  be  removed  by  the  Corporation  of  London, 
specific  performance  was  refused.^  In  the  case  of  the 
sale  of  a  residence  and  four  acres  of  land,  a  slip  of 
ground  of  about  a  quarter  of  an  acre  between  the  house 
and  the  high  road,  to  which  the  title  was  made,  was 
held  not  to  be  a  subject  for  compensation.^  And  in 
one  case  Lord  Eldon  thought  that  a  defect  in  title  in 
respect  of  eleven  out  of  seventy  acres,  which  do  not 
appear  to  have  been  peculiar  in  their  position  or 
character,  "  would  probably  be  material  to  the  suit."  * 

§  1219.  In  some  cases  a  part  of  the  estate  contracted 
for  may  be  material  because,  if  any  one  else  were  to 
possess  it,  it  would  probably  be  turned  to  some  purpose 
prejudicial  to  the  enjoyment  of  the  estaite ;  as  where 
land  near  a  mansion  was  such  that  it  would  be  most 
profitably  used  for  building  ground  or  for  a  brick-kiln. 
But  the  nuisance  thus  apprehended  must  be  probable, 
and  not  merely  distant,  fanciful,  and  conjectural.^ 

§  1220.  Again,  where  the  tenure  of  an  estate 
contracted  to  be    sold  is  in    fact   altogether,   or   to  a 


Nmsanoe 
appre- 
hended. 


Tenure 
difierent. 


V.  Gruehei;  3  Mer.  124  See 
also  Howland  v.  Norris,  1  Cox,  59. 
The  decision  in  Shirley  v.  Davis, 
to  ■wbioli  Lord  Eldon  frequently 
alludes,  appears  to  have  been  in 
fact  the  opposite  of  that  which  his 
Lordship  stated.  Shirley  v.  Strat- 
ton,  1  Bro.  C.  C.  440,  n.  (2). 

'  3  Mer.  146.  See,  too,  the  judge- 
ments of  the  L.JJ.  in  Re  Arnold, 
14  Cb.  D.  270. 

2  Peers  v.  Lambert,  7  Beav.  546  ; 
see  a  somewhat  similar  case  of  a 
wharf  where   the   frontage  was  less 


by  nearly  eleven  feet  than  the  front- 
age described,  and  the  difference 
affected  the  access  of  barges :  Se 
Deptford  Oreeh  Bridge  Co.  v.  Bevan, 
28  Sol.  J.  327. 

s  Perkins  v.  Ede,  16  Beav.  193. 

*  Osbaldiston  v.  AsJcew,  2  J.  &  W. 
539.  Cf.  Portman  v.  Mill,  2  Euss. 
570,  574. 

'  See  per  Plumer  V.C.  in  Knatch- 
hull  V.  Orueber,  1  Mad.  at  p.  167 
(the  case  on  appeal  is  reported  3 
Mer.  124). 
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substantial  extent,  different  from  that  which  the  vendor 
has  represented  himself  to  be  selling,  he  will  not  be 
able  to  enforce  performance,  unless  indeed  the  pur- 
chaser has  waived  the  objection. 

§  1221.  Thus  where,  on  a  sale  by  auction,  the  par-  Freehold 
ticulars  described  the  property  to  be  sold  as  a  "free-^jthl 
hold  estate  with  a  leasehold  adjoining,"  and  it  turned  IfalSning. 
out  that,  of  the  seventy  acres  of  which  the  estate  con- 
sisted, sixty-two  were  leasehold   and  only  eight  free- 
hold, Lord  Alvanley  M.R.  said  that,  if  the  purchaser 
had  objected  on  that  ground,  he  should  have  thought 
the  purchase  ought  not  to  be  carried  into  execution. 
As,  however,  the  purchaser  had  not  taken  the  objection, 
his  Lordship  granted  an  injunction  restraining  an  action 
for  the  deposit  on  the  terms  of  the  vendor  bringing  the 
money  into  Court.^ 

§  1222.  Again,    where   an    estate   is    sold    as   tithe  Estate 
free,  or  subject  to  a  modus,  and  it  is  in  fact  subject  tithe  free. 
to  tithe,  the  Court  will  not,  as  a  general  rule,^  compel 
the  purchaser  to  take  it  with  compensation.* 

§  1223.  Nor,  it  seems,  would  the  Court  compel  ainoum- 
person  who  had  contracted  for  the  purchase  of  an 
estate  free  from  incumbrances  to  take,  instead  of  that, 
an  estate  subject  to  an  incumbrance  amounting  to  one 
half  of  the  purchase-money ;  *  though  if  there  is  only 
a  small  incumbrance  upon  a  considerable  estate,  the 
decision  may,  as  will  be  shown,  be  otherwise.* 

§  1224.  In    some    cases     the    compensation    to   be  indem- 
made  for  a  defect  may  take  the  form  of  an  indemnity ; 
which  is  a  species  of  compensation — inasmuch  as  some- 
thing else  is  given  in  place  of  the  very  thing  contracted 

'  Fordyce  v.  Ford,  4  Bro.  C.  0.  222 ;  Lord  Sianhope's    case,  cited  6 

494.    Cf.   Cox  V.  Couenton,  31  Beav.  Ves.    678,     is    explained    by    Lord 

378 ;  and  see  Sughes  v.  Jones,  3  De  ^^^  Leonards,  Vend.  266. 

G.  F.  &  J.  307.  ,  „       ^    \    ^,,       .      „^    ^ 

,  „      1.                •  J-      «  ioQ,(  Per    Lord    Eldon  m    Wood   v. 

^  See,  no-wever,  tvjra,  §  1234. 

3  Ker  V.  Clohurtj,  St.  Leon.  Vend.      Bernal,  19  Ves.  at  p.  221. 
267 ;  BinJcs  v.  Lord  Roheby,  2  Sw.  «  gge  infra,  §  1231  et  seq. 
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for — applicable  to  eases  where  the  defect  or  loss  is  not 
certain  but  contingent. 
Purchaser     §  1225.  The  Court  will  not,  however,  at  a  vendor's 

not  com-    .  ^  •     1  •  i 

peUedto  instance,  compel  the  purchaser  to  take  an  indemnity, 
demnSy.  unless  such  indemnity  was  part  of  the  contract  between 
the  parties.^  Thus,  where  the  sublessee  of  a  house  had 
contracted  to  grant  a  twenty-one  years'  lease  of  it  to 
the  defendant,  but,  owing  to  the  house  in  question 
being,  with  five  others,  subject  to  the  covenants  and 
proviso  for  re-entry  contained  in  the  head  lease,  could 
not  give  the  defendant  a  secure  lease  for  the  term  of 
his  contract,  specific  performance  was  refused,  though 
the  plaintiff"  off"ered  to  indemnify  the  defendant  in  case 
of  his  eviction.^  Similarly  it  has  been  held  that  a 
purchaser  could  not  be  forced  to  take  an  indemnity  in 
respect  of  a  misdescription,^  or  of  a  possible  liability 
under  an  ambiguous  covenant,*  or  of  a  small  contingent 
incumbrance.^ 
Beestm  v.  §  1226.  In  a  case  decided  by  Lord  Hatherley  (then 
stumy.  y^QQ^  Y,c )  in  the  year  1858,  the  contract  was  that 
the  defendant  should  procure  a  lease  then  vested  in  his 
father  to  be  surrendered  to  the  plaintiff",  and  would 
thereupon  accept  a  new  lease  from  the  plaintiff  and 
pay  a  premium  of  300Z.  for  it.  The  father  refused  to 
surrender  his  lease :  whereupon  the  plaintiff"  filed  her 
bill  for  specific  performance,  praying  that,  if  the 
defendant  could  not  obtain  the  surrender,  he  might  be 
decreed  to  accept  a  lease  commencing  from  the  expira- 
tion of  his  father's  lease,  and  in  other  respects  in  the 
terms  of  the  contract,  and  also  to  make  good  her  loss 
resulting  from  the  non-performance  of  the  contract. 
It   was  held  on  demurrer   that   the  Court   could   not 

1  See  per  Lord  Eldon  iu  Balmanno  ^  p^dgioay  v.  Qray,  1  Mac.  &  G- 
Y.  Lumkij,  1  V.  &  B.  at  p.  225,  and      109. 

tlie  cases  cited  infra,^^  1281,  1282.  *  NouailU  v.  Flight,  7  Beav.  521. 

See,  too,  Wood  v.  Bernal,  19  Ves.  at  ^  j^g  Weston  and   Thomas'    Con- 

p.  221.  tract,  [1907]  1  Ch.  244 ;  76  L.  J.  Ch. 

2  Fildes  V.  EooJeer,  3  Mad.  193.  179. 
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interfere  to  decree  specific  performance,  but  would 
leave  the  plaintiff  to  lier  remedy  at  Common  Law  in 
damages/ 

§  1227.  The    principle    of    compensation   will    not  Misrepre- 
be  applied  at  the  instance  of  a  vendor  who  has  been 
guilty  of  misrepresentation.     This  point  will  be  illus- 
trated hereafter.^ 

§  1228.  Even    where    the    circumstances    are    such  Conduct 
that   the  vendor   might   originally  have   enforced   the  tent  with 
contract  with  compensation,  he  may  lose  his  right  to  °°^  "^^^ ' 
do   so   by   subsequent   conduct    inconsistent   with   the 
contract :— as  for  instance  where,  one  of  the  terms  of 
the  contract   being  that   immediate   possession  should 
be  given,  and  the  purchaser  having  taken  possession 
accordingly,  the  vendor,  on  a   question  as  to  compen- 
sation arising,  turned  him  out  of  possession.^ 

§  1229.  (ii.)  On  the  other  hand,  in  each  of  the  n.  Defect 
following  cases  the  defect  was  considered  a  proper  ""g'l''^^''^' 
subject  for  compensation,  but  not  so  essential  as  to 
debar  the  vendor  altogether  from  enforcing  the  con- 
tract : — ^where  an  estate  of  about  186  acres  was  de- 
scribed as  freehold,  and  in  fact  about  two  acres,  part 
of  a  park,  were  held  only  from  year  to  year ;  *  where 
there  was  an  objection  to  the  title  of  six  acres  out  of 
a  large  estate,  and  those  acres  do  not  appear  to  have 
been  material  to  the  enjoyment  of  the  rest  ;^  where 
fourteen  acres  were  sold  as  meadow,  and  only  twelve 
answered  that  description  ; "  and  where,  on  a  purchase 
by  a  tenant  in  possession,  property  described  as  forty- 
six  feet  in  depth  proved  to  be  only  thirty-three  feet.' 

§  1230.  In   one   case   where,   on   a   sale   of  colliery  profits 

'  Beeston  v.  Stutely,  6  W.  E.  206 ;  *  Oalcraft  v.  Roebuck,  1  Ves.  Jun. 

27  L.  J.  Ck   156;    see  now  infra,  221. 

ss  X300  1306  ''  -^^i^  §"««'*  ■*"•  Farguhar,  11  Ves. 

'          '  467. 

^  Infra,  §§  1252  et  sea.  n   a   ^±        -rr             ^    -^     .    ,r 

•^     '                       ^  "  Scott  V.  Hanson,  1   E.  &   My. 

2  KnatcKbull  v.   Orueber,   3  Mer.  \28. 

124, 144,  147.  '  King  v.  Wilson,  6  Beav.  124. 
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over-  works,  the  vendors  had  stated  the  annual  profits  of  the 
concern  at  a  sum  largely  in  excess  of  the  actual 
amount,  they  were  nevertheless  allowed  to  enforce  the 
contract,  but  on  the  terms  of  making  compensation  to 
the  purchasers  by  submitting  to  an  abatement  from 
the  purchase-money,  bearing  the  same  proportion  to  the 
excess  as  the  total  purchase-money  bore  to  the  capitalised 
value  of  the  amount  of  profits  stated  by  the  vendors.^ 

Trifling         g  1231.  On    the   general    principle   already   stated,^ 

branoes.  the  mere  fact  of  the  existence  of  some  small  or  (to  the 
purchaser)  immaterial  incumbrances  on  the  property  is 
not  enough  to  deprive  a  vendor  of  his  right  to  insist 
on  the  specific  performance  of  the  contract. 

Instances.  §  1232.  Thus,  where  tithes  contracted  to  be  sold 
were  subject  to  sundry  small  annual  charges,^  and 
where  the  estate  sold  was  subject  to  quit-rents  (which 
may.be  regarded  as  incidents  of  tenure),*  the  Court 
enforced  the  contracts,  in  one  case  with  an  inquiry 
whether  there  ought  to  be  any  and  what  indemnity  in 
respect  of  the  charge, °^ and  in  the  others  with  com- 
pensation to  the  purchaser  by  way  of  abatement  from 
the  purchase-money. 

Taxes  s  1233.  Again,  in  a  case  where  an  estate  sold  as  fen 

under  -i  •^ 

local  Act.  land,  and  so  described  in  the  particular,  was  subject, 
under  a  local  but  public  Act,  to  certain  embanking 
and  drainage  taxes  which  were  not  mentioned  in  the 
particulars,  the  Court,  on  the  ground  apparently  of  the 
Act  imposing  the  charges  being  a  public  Act,  decreed 
against  the  purchaser  specific  performance  of  the  con- 
tract without  compensation.^ 

'  Powell  V.  Elliot,  L.  R.  10  Ch.      charge),    with    Hamilton  v.   Bates, 
424.  [1894]  1  I.  E.  1  (compensation  for 

2  Supra,  §  1213.  tithe  rent-charge  granted). 

3  Halsey  v.   Grant,   13  Ves.  73 ;  *  Esdaile  v.  Stephenson,  1  S.  &  S. 
HorniUow  v.  Shirley,   13   Ves.  81.      122,  124. 

Of.  Drewe  v.  Hanson,  6  Ves.  675 ;  ^  Halsey  v.  Qrant,  uU  supra. 

and  compare  Be  Somerville's  Estate,  "  Barraud  v.  Archer,  2  Sim.  433; 

[1895]   1  I.  R.  460,  465  (no   com-  affirmed  on  appeal,  9  L.  J.  Ch.  173; 

pensation  in  respect  of  tithe  rent-  see,  too,  2  R.  &  My.  751. 
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And,  inasmucli  as  a  contract  for  the  sale  of  a  house  Access  of 
with  windows  looking  over  the  land  of  a  third  person  ' 
implies  no  representation  or  warranty  that  the  v/indows 
are  entitled  to  the  access  of  light  over  that  property, 
the  vendor  of  a  house  so  situated  was  held  entitled  to 
enforce  the  contract  without  compensation,  notwith- 
standing his  non-disclosure  of  a  deed  acknowledging 
that  he  was  not  entitled  to  the  light :  but  the  Court 
gave  him  no  costs,  considering  that  he  ought  in  fairness 
to  have  informed  the  purchaser  of  the  deed  before  the 
contract  was  concluded.^ 

§  1234.  Further,  although,  as  we  have  seen,^  a  man  Tithe. 
who  contracts  to  purchase  an  estate  which  is  described 
as  tithe-free  will  not  generally  be  compelled  to  complete 
his  purchase,  if  it  turn  out  that  the  land  is  subject 
to  tithe, — it  being  considered  that,  as  a  general  rule, 
the  right  to  the  tithe  is  so  material  to  the  enjoyment 
of  the  land  as  to  have  formed  the  inducement  to  the 
purchase, — still,  where  the  circumstances  show  that 
the  right  to  the  tithe  is  not  thus  material,  the  general 
rule  ceases  to  apply.  For  instance,  where  an  estate 
of  about  140  acres  was  described  as  subject  to  tithe 
except  32  acres,  and  the  exemption  from  tithe  of  those 
32  acres  was  not  proved  ;  ^  and  again  where  the  circum- 
stances showed  that  the  question  whether  the  land  was 
to  be  tithe-free  or  not  was  an  immaterial  one  in  the 
view  of  the  purchaser ;  *  the  Court  compelled  the  pur- 
chaser to  complete  the  contract  with  compensation. 

§  1235.  On  the  principle  that  a  warranty  or  a  repre-  Patent 
sentation  is  not  binding,  where  in  respect  of  some  defect 
that   is   perfectly   patent,"   the  Court  will   not  give  a 
purchaser  compensation  for  defects  of  this  nature  ;  so 

1  Greenhalgh  v.  Brindky,  [1901]  of  description  should  not  vitiate  tlie 
2  Ch.  324,  328.  sale.    See  2  Sw.  225. 

2  Supra,  §  1222.  *  Smith  v.  Tolcher,  4  Euss.  302. 

3  Binhs  V.  Lord  Boheby,  2  Sw.  6  ggg  gy^pra,  §§  686,  687,  868,  871. 
222.  In  this  case  there  appears  to  Of.  Eorsfall  y.  T/iomas,  31  L.  J.  Ex. 
have  been  a  condition   that  errors  322 ;  10  W.  E.  650. 
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608  INCIDENTAL   MATTERS. 

that  a  contract  was  enforced,  at  a  vendor's  instance, 
without  any  compensation  in  respect  of  the  misde- 
scription of  a  farm  described  as  lying  within  a  ring 
fence,  which  did  not  so  lie,  as  the  purchaser  had  him- 
self seen  and  knew ;  while  in  the  same  case  compensa- 
tion was  given  for  latent  defects/ 

Suoh  §  1236.  But  in  order  that  this  principle  shall  apply, 

must  be  the  defect  must  be  perfectly  visible  to  everybody :  there- 
^'  fore,  where  a  representation  was  made  by  the  vendor 
as  to  the  dry-rot  in  a  house,  which  was  not  a  matter 
so  perfectly  visible,  the  Court  gave  compensation :  ^  and 
where  a  tenant  in  possession  purchased  the  property, 
which  was  represented  as  46  feet  in  depth,  but  was 
in  fact  only  33  feet,  he  was  held  entitled  to  compensa- 
tion, inasmuch  as  occupiers  are  not  in  the  habit  of 
measuring  their  premises.^ 

Waiver  §  1237.  Morcover,  if  the  purchaser,  after  he  knows 
of  a  defect,  acts  in  a  manner  implying  a  waiver  of  it, 
the  vendor  becomes  entitled  to  insist  on  the  completion 
of  the  purchase  without  compensation.  Thus,  where 
the  abstract  delivered  in  January,  showed  part  of  the 
estate  to  be  subject  to  a  right  of  sporting,  and  in  the 
following  April  the  purchaser  at  his  own  request  was 
let  into  possession,  and  afterwards  several  letters  passed 
between  the  parties,  and  most  of  the  purchase-money 
was  paid  without  any  objection  on  the  score  of  the 
right  before,  in  October  of  the  same  year,  the  purchaser 
claimed  compensation  ;  it  was  held  that  he  had  waived 
the  objection,  and  specific  performance  without  com- 
pensation was  decreed  against  him.* 

Defectim-  §  1238.  In  an  Irish  case  specific  performance  was 
enforced,  at  a  vendor's  instance,  without  compensation 
for  a  deficiency  of  nearly  one-half  in  acreage  of  property 
described    in   the   contract   as    "about    200    acres   of 

>  Dyer  v.  Eargrave,  10  Vee.  505.  *  Bwrnell  v.  Brown,   1  J.  &  W. 

2  Grant  v.  Munt,  Coop.  173.  168.    Distinguish  Hughes  v.  Jones, 

^  King  v.  Wilson,  6  Beav.  124.  3  De  Gr.  P.  &  J.  307. 


material. 
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mountaiu   laud,"  the  land   being  a  waste  of  heath  of 
trifling  value.^ 


I.  B.    Vendor  Insisting  upon  the  contract,  there  being  a 
condition  for  compensation. 

§  1239.   In  the  cases  now  to  be  considered,  while  the  The 
general  principles  already  stated  are  applicable,  and  the  position 
rights  of  the  vendor  are  usually  somewhat  extended  by  case's"'^ 
the  language  of  the  particular  condition,  at  the  same 
time,  conditions  of  sale  being,  as  we  have  seen,^  con- 
strued strictly  against  the  vendor,  it  is  incumbent  upon 
him,  if  he  rely  upon  the  condition  to  compel  the  pur- 
chaser   to    carry    the    contract    into    execution,    taking 
compensation  for  some  defect,  to  show  that  the  defect 
is    of   such    a   nature    as   properly    to    fall    within    the 
condition.^ 

§  1240.  Quite  apart  from  any  consideration  of  fraud.  Material 
where  there  is  in  a  contract  a  misdescription  "  in  a  soription. 
material  and  substantial  point,  so  far  affecting  the 
subject-matter  of  the  contract  as  that  it  may  be  reason- 
ably supposed  that,  but  for  such  misdescription,  the 
purchaser  might  never  have  entered  into  the  contract 
at  all,  in  such  case  the  contract  is  avoided  altogether, 
and  the  purchaser  is  not  bound  to  resort  to  the  clause 
of  compensation."  *  So  where  there  was  a  condition 
excluding  compensation,  and  the  property  which  the 
vendors  offered  for  sale  was  property  a  material  part 
of  which  they  had  not  got,  the  purchaser's  claim  for 
rescission  and  return  of  deposit  was  allowed,  and  the 

1  earless  v.  Sparling,  I.  R.  9  Eq.  *  Per  Tindall   O.J.   in   Flight  v. 

595.  Booth,  1  Bing.  N.  C.  at  p.  377.     See, 

2  Supra,  §§  1186  et  seq.  ^^^^  ^^^^^  ^_  ^^^^^^  gg   j_  p_   gg^^ 
■^  See  per  Lord  Westbury  m  Cord- 

inglet;  v.  Cheesehorough,  i  De  G.   F.  '^^^'^  ^  purchaser  was  held  entitled 

&  J.  at  p.  384 ;  Re  Terry  and  White,  to  rescind  on  the  ground  of  serious 

32  Oh.  D.  14.  misdescription  of  a  building  site. 
F.  2    R 
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vendor's    counter-claim    for   specific    performance   was 
dismissed.^ 
imma-  An  instance  in  which  the  converse  of  this  principle 

desCTi™'^"  was  applied,  and  a  mistake  was  held  not  to  prevent 
*'™'  specific  performance,  may  be  found  in  the  case  of  In  re 
Fawcett  and  Holmes?  There  there  was  a  contract  for 
the  sale  of  a  house  and  builder's  yard,  described  as 
containing  1372  square  yards,  and  a  clause  for  com- 
pensation in  the  event  of  misdescription;  in  fact,  the 
contents  of  the  property  were  only  1033  square  yards. 
The  error  was  held  not  to  afiect  the  substance  of  the 
thing  sold,  and  the  vendor  was  allowed  to  enforce 
specific  performance  with  compensation. 
Pro-  §  124)1.   On   the    other    hand,   where   the  particulars 

trades       of  a  leasehold  house  in  Covent  Garden  stated  that,  by 
f^tfyenu-  the  leasc,   "  no  ofi'ensive   trade   was    to  be  carried  on, 
merated.    ^^^  ^^^^^  ^j^g  premises  could  not  be  let  to  a  cofiee-house 
keeper  or  working  hatter,"  and  there  was  a  condition 
for  compensation  in  case  of  error  or  misstatement,  and 
the  original  lease,  in  fact,  prohibited  a  vast  variety  of 
other   businesses    than  those   described,  including   the 
sale  of  any  provisions,   the  purchaser  was  held  to  be 
entitled  to  rescind  the  contract.^ 
Copyhold       §  1242.  Again,  where  there  was  a  condition  for  com- 
as freV     pensation  in  the  case  of  error  in  the  description  of  the 
^°^^'        premises,  or  of  any  other  error  whatsoever  in  the  par- 
ticulars, and  the  property  which  was  described  as  copy- 
hold turned  out  to  be   partly  freehold,  Lord   Romilly 
M.R.   refused  to   compel   specific  performance   by   the 
purchaser :  he  had  contracted  to   purchase  one    thing, 
and  he  might  refuse  to  accept  another.* 

1  Jacobs  V.  JRevell,  [1900]  2   Oh.  guishing  Be  Brewer  and  Hanldns' 

858,  869,  in  which    case   numerous  Contract,  80  L.  T.  127. 

decisions  on  conditions  for  compen-  ^  42  Ch.  D.  150. 

sation  were  passed  in  review.     See,  ^  Flight  v.  Booth,   1  Bing.  N.  C. 

too,  Be  Puchett  and  Smith's  Contract,  370.  Distinguish  Orosvenor  v.  Green, 

[1902]  2  Ch.  258,  264 ;  71  L.  Ch.  7  W.  R.  140. 

666  (where  an  underground  culvert  "  Ai/les  v.  Cox,  16  Beav.  23.     In 

constituted  a  latent  defect);  distin-  RicJc  v.  Phillips,  Prec.  in  Oh.  575,  a 
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§  1243.  In  another  case  a  yard,  which  was  essential  Tenancy 
to  the  enjoyment  of  the  property  sold,  was  held  from  l^f^ 
year  to  year,  instead  of  for  the  term  of  twenty- three 
years  for  which  the  rest  of  the  premises  were  held,  and 
at  a  separate  rent :  this  was  considered  to  be  a  defect 
which  the  vendors  were  not  entitled  to  bring  within 
a  condition  for  compensation  for  mistake  in  the  descrip- 
tion of  the  property  or  any  other  error  whatsoever  in 
the  particulars.^ 

§  1244.  In  Madeley  v.  Booth  ^  leasehold  property  was  UadeUy  v. 
sold  for  the  residue  of  a  term  of  ninety-nine  years, 
which  commenced  on  the  24th  Juue,  1838,  under  con- 
ditions which  prohibited  the  purchaser  from  calling  for 
the  lessor's  title,  and  stipulated  that  any  error  or  mis- 
statement of  the  property,  term  of  years,  or  other 
description,  should  not  vitiate  the  sale,  but  that  a  com- 
pensation should  be  given  :  the  term  sold  was  really 
not  the  residue  described,  but  a  derivative  term  less  by 
three  days  than  the  original  one :  Knight  Bruce  V.C. 
held  that  the  underlease  was  not  substantially  the  same 
thing,  the  resulting  rights  being  different,  and  accord- 
ingly dismissed  with  costs  a  bill  by  the  vendor  praying 
for  specific  performance  with  compensation.  This 
decision,  disapproved  of  by  Jessel  M.R./  has  received 
sanction  from  the  case  of  I?i  re  Beyfus  and  Masters,'^ 
where,  however,  the  stipulation  as  to  errors  which  were 
to  be  the  subject  of  compensation  extended  only  to  the 
description  of  the  property. 

bill  by  a  vendor  of  an  estate,  which  355. 
in  the  articles  was  treated  as  free-  ^  2  De  0  &  Sm  718 
hold,  was  refused  because  about  one- 
sixth    in   value  was    copyhold,  but  '  Camlerwell  and  South  London 
nothing  is  stated  as  to  the  peculiar  -S««''^»'»5'   Society  v.   Eolloway,    13 
nature   of  the  tenure.     Cf.  the  ob-  ^''-  °-  ^^  P-  ^^0,  and  infra,  §  1250. 
servations  of  Eomilly  M.E.  in  End-  ^^^'  *°°'   I>"-^^ington  v.   Hamilton, 
son  V.  Oooh,  L.  R.  13  Eq.  at  p.  420.  ^^^'  ^*  PP"  ^57,  558;  and  Eayford 
See,  too,  Evans  v.  BoUns,  8  Jur.  N.  S.  ^-  ^"'^'^^«'  '^^  ^«^^-  *"• 
846.  *  39    Ch.   D.    110;    followed    in 
1  Dobell  V.  Eutchinson,  3  A.  &  B.  Broom  v.  BhilUps,  74  L.  T.  459. 
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Eights  §  1245.  The  principle  under  consideration  of  course 

afEeotTng''' applies  where,  though  the  whole  land  is  conveyed,  it, 
^l^'  or  a  part  of  it,  is  subject  to  rights  which  materially 
affect  its  enjoyment :  thus  a  right  of  way,  which  would 
render  useless  for  building  a  close  advertised  as  building- 
ground,  has  been  held  not  to  come  within  a  condition 
for  compensation  ;  ^  so  grants  of  rights  to  the  owners  of 
lower  lands,  to  fetch  water  from  a  spring  on  the  upper 
lands,  to  cut  and  cleanse  drains  leading  the  water  to 
the  lower  lands,  and  other  similar  rights  having  refer- 
ence to  four  and  a  half  acres  out  of  about  thirty  sold, 
were  held  to  constitute  a  material  defect  in  the  title 
to  the  upper  lands,  and  consequently  were  not  the 
subject  of  compensation,  notwithstanding  a  condition 
that  a  mistake  in  the  description  or  an  error  in  the 
particulars  should  be  the  subject  of  compensation,  and 
not  annul  the  contract.^ 
Compen-  §  1246.  Generally,  where  there  is  a  proper  case  for 
reason-      compensation,  and  the  amount  can  be  reasonably  esti- 

ably  esti-  -i       t       r^  •      t  i  •     q 

mabie.      mated,  the  Court  is  disposed  to  grant  it. 

Reason-         c  1247.   But  where  this  reasonable  estimate    is  not 

able  esti-  "^ 

mate        attainable,  the  Court  refuses  to  compel  the  purchaser 

uuattain-  •  i  i  i  i  i 

able.  to  take  compensation  :  thus,  where  a  house  and  grounds 
were  sold  by  the  Court,  and,  pending  the  making  out 
of  the  title,  some  ornamental  timber  was  cut  down,  the 
purchaser  was  discharged,  because  the  act  affected  the 
value  of  the  property  to  the  purchaser,  as  a  residence, 
in  a  way  which  the  Court  was  unable  to  measure.*  And 
where  the  particulars  represented  the  average  size  of 
the  timber  in  the  wood,  which  was  the  property  sold, 
as  approaching  50  feet,  but  in  no  way  specified  the 
number  of  the  trees ;  and  the  witnesses  for  the  plaintiff 
(the  vendor)  treated  no  trees  containing  less  than  10 

1  Dykes  v.  Blake,  4  Bing.  N.  C.  ^  See  infra,   §   1278;  English  v. 
463.                                                           Murray,  32  W.  E.  84. 

2  Shackleton  v.  Sutdiffe,  1  De  Gr.  *  Magennis  v.  Fallon,  2  Moll.  561, 

6  Sm.  609.     Of.  Nouaille  v.  Flight,      584.     Of.  Cox  v.  Oovenion,  31  Beav. 

7  Beav.  521.  378. 
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feet  as  timber  trees,  and  on  this  basis  showed  an 
average  of  34  feet  6  inches ;  whilst  the  defendant's 
witnesses,  reckoning  all  trees  containing  not  less  than 
5  feet  as  timber  trees,  showed  an  average  of  22  feet 
only;  it  was  held  by  Lord  Hatherley  (then  Wood  V.C.) 
that  the  subject-matter  sold  fell  short  of  the  descrip- 
tion ;  but,  in  the  absence  of  any  representation  as  to 
the  number  of  trees,  the  Court  had  no  data  for  calcu- 
lation, and  therefore  could  not  give  compensation,  but 
dismissed  the  bill.-^ 

§  1248.  The  same  principle  seems  to  have  governed  Bidgway 
another  case,  in  which  the  premises  were  described  as 
in  the  jomt  occupation  of  A.  and  B.  as  lessees,  whereas 
they  were  in  fact  in  their  joint  occupation,  but  not  as 
lessees,  but  A.  was  the  assignee  from  C,  the  original 
lessee  :  it  was  held  that  this  was  not  a  case  for  com- 
pensating the  purchaser,  but  that  he  could  not  be  forced 
to  take  an  indemnity.^ 

§  1249.    On   the   other  hand,   where  the   conditions  Copyhoid 
provided  that  any  misstatement  of  the  quality,  tenure,  equiva- 
outgoings,  or  other  particulars  of  the  property,  described  f?eeiio°id. 
by  an  innocent  mistake  as  "  valuable  freehold  estate," 
should  be  the  subject  of  compensation  ;  and  one  lot  was 
in  fact  of  copyhold  tenure,  but  it  appeared  that  under 
a  composition  with  the  lord  of  the  manor  the  difference 
in  value  between  copyholds  in  that  manor  and  freeholds 
was  very  slight ;  it  was  held  that  the  vendor  was  entitled 
to  compel  the  purchaser  to  take  the  lot  in  question  with 
compensation.^ 

§  1250.  Further,  although,  where  a  man  sells  a  lease  Undei- 
for  a  definite  term  of  years,  and  nothing  more  is  said  on  called 
either  side,  he  cannot  make  a  good  title  unless  he  shows 
that  it  is  an  original  lease,*  yet  where  the  particulars 

'  Lord  Brooke  v.  Eounthwaite,  5  ^  Price  v.  Macaulay,  2  De  G.  M. 

Ha.  298.    Of.  m/ra,  §  1294.  &  G.  339. 

^  Bidgway  v.  Qray,  1  Mac.  &  G. 
109.      Distinguish     Farehrother    v.  ^  EeBeyfusandMasters,Z^Ch.'D. 

Gibson,  1  De  G.  &  J.  602.  110. 
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and  conditions  of  sale  in  effect  tell  the  purchaser  that 
the  lease  which  is  offered  for  sale  is  in  fact  an  under- 
lease, the  vendor  is  entitled  to  enforce  completion  without 
compensation,  and  that  notwithstanding  a  condition  for 
compensation  in  the  event  of  any  error  or  mistake  ap- 
pearing in  the  description,  or  in  the  nature  or  quality 
of  the  vendor's  interest  therein,  or  in  the  particulars  of 
the  sale.  For  per  se  calling  a  thing  a  lease  which  is  a 
lease  is  not  a  misdescription.' 

Where  §  1251.  The  cascs  where  the  defect  is,  from  its  mag- 

no  com-         .       ,  .  1  •      J     r 

pensation.  uitude  or  importance,  not  a  proper  subject  tor  com- 
pensation, have  been  already  stated.  We  may  now 
consider  some  other  cases,  where  the  doctrine  will  not 
be  applied. 

Misrepre-       s  1252.    The    principle    of    compensation,    whether 

sentation.        /.  -^  it-  c    i      /^ 

arising  under  the  general  doctrine  of  the  Court,  or  under 
a  condition  for  compensation  in  case  of  any  error  or 
misstatement,  will  not  be  applied  where  there  has  been 
misrepresentation,^ — even,  it  seems,  though  the  differ- 
ence be  of  such  a  character  that,  if  it  had  arisen  from 
mere  error,  it  would  have  been  subject  to  compen- 
sation, as,  for  instance,  in  respect  of  the  difference 
between  copyholds  nearly  equal  in  value  to  freeholds 
and  freeholds.^ 
Price  V.  §  1253.  Thus  where,  on  a  sale  by  auction,  one  of  the" 
'lots  was  described  as  to  be  sold  with  a  reservoir  and 
waterworks  yielding  a  yearly  rental  of  about  60Z.,  and 

1  Per  Jessel  M.B.  in  Gamberwell  (question  of  conveyance  and  not  of 

and  South  London  Building  Society  title). 

V.  miloway,  13   Oh.  D.  754,  761;  ,  p^^  pj^^^^  ^^_  .^    ^^^^^^ 

Be  Beyfus  and  Masters,  39  Oh.  D.  ^_  Tashurgh,  IJ.  &  W.  at  pp.  119, 

110;  Broom  v   PUlhps,  U  L    T.  ^^gO;  Duke  of  Norfolk  v.  Worthy,  1 

459.     Ct.   ^arhngton  v    Eamdton,  ^  gg^^  g^^.  p^^^^^  ^_  ^^^^^^ 

Kay,  at  p.  558 ;  Eayford  v.  Griddle,  gj_  ^eon.  Vend.  23  ;  Stewart  r.  Al- 

22  Beav.  477;  Nouaille\.  Flight,!  ,•  ,  ,     ,    -.(t       oo                 k   una 

'                           "    '  hston,   1  Mer.   26;  supra,  §  1196; 

Beav.   521;   Henderson  v.   Hudson,  j    j'  i-       .  i.     n       v?          tut  j. 

'          „,     ,       „  and    distingulsli    Powell    v.   Elhot, 

15  W.  E.  860;  Flood  v.  Pritchard,  l  jj  jq  Ch  424 
40  L.   T.   873;  Turner  v.   Turner, 

[1881]  W.  N.  p.  70;  Be  Scott  and  ^  Price  v.  Macaulay,  2  De  G.  M. 

Eave's  Contract,  86  L.  T.  617,  618  &  G.  339,  344. 
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it  turned  out  that  this  rental  arose  from  supplying  with 
water  from  the  reservoir  some  houses  between  which 
and  the  reservoir  lay  lands  of  other  proprietors,  through 
which  the  vendor  had  no  right  to  carry  the  water  except 
under  a  license  from  year  to  year  for  which  he  paid 
i-ent ;  it  was  held  that  the  description  contained  such  ;i 
misrepresentation  as  to  debar  the  vendor  from  enforcing 
specific  performance/ 

§  1254.  In  another  case,  where  there  was  a  mis-  As  to 
representation  as  to  the  tenancy  of  a  house,  the  Court 
refused  to  hold  the  purchaser  to  his  contract  and  make 
him  take  compensation  for  the  delay  which  would  have 
been  needed  for  an  ejectment,  although  the  purchaser 
bought  for  investment,  and  not  for  residence.^ 

§  1255.  Aarain,  where  the  particulars  of  sale  described  Dimmock 
a  farm,  which  formed  about  one-third  of  the  estate  sold, 
as  "  lately  in  the  occupation  of  A.  at  an  annual  rent  of 
2901.  15s.,"  and  the  facts  were  that  A.  had  occupied 
the  farm  for  a  year  and  a  quarter  only,  and  then  at  the 
nominal  rent  of  Bl.  for  the  first  quarter,  and  that  since 
his  tenancy  (which  came  to  an  end  about  sixteen  months 
before  the  sale)  the  vendor  had  been  willing  to  let  the 
farm  at  225/.,  and  knew  that  nothing  like  290/.  a  year 
could  be  obtained  for  it,  the  Court  held  that  such  mis- 
representation was  not  a  matter  for  compensation,  but 
entitled  the  purchaser  to  be  discharged  altogether  from 
his  purchase.^ 

5  1256.  But   it  seems  that  a  mere   flourishing   de-  Fiomish- 

in"  de- 
scription in  particulars,  such  as  that  land  is  fertile  and  scription. 

improvable,  whereas  part  of  it  has  in  fact  been  aban- 
doned as  useless,  cannot,  except  in  extreme  cases — as 
for  instance  where  a  considerable  part  is  covered  with 
water,  or  otherwise  irreclaimable — be  considered  such 

'  S.  0.   See,  too,  Leylandv.  Illing-  ^  Dimmock  v.  Hallett,  L.  It.  2  Ch. 

wwth,  2  De  G.  F.  &  J.  248.  21.     See   also  per  Lindley   L.J.   in 

Re   Terry  and    White,   32    Cli.   D. 
^  Lacldan  v.  lieynolds,  Kay,  52.  29. 
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a  misrepresentation  as  to   entitle   a   purchaser   to   be 
discharged.^ 


Purchaser 
may  take 
all  that 
vendor 
has. 


The 

principle 
stated 
by  Lord 
Eldon. 


II.  A.  Purchaserlinsisting  on  the  contract,  there  hemg  no 
condition  for  compensation. 

§  1257.  Although,  as  a  general  rule,  where  the 
vendor  has  not  substantially  the  whole  interest  he  has 
contracted  to  sell,  he,  as  we  have  seen,  cannot  enforce 
the  contract  against  the  purchaser,  yet  the  purchaser 
can  insist  on  having  all  that  the  vendor  can  convey, 
with  a  compensation  for  the  difference.^ 

§  1258.  "  If,"  said  Lord  Eldon,"  "  a  man,  having 
partial  interests  in  an  estate,  chooses  to  enter  into  a 
contract,  representing  it,  and  agreeing  to  sell  it,  as  his 
own,  it  is  not  competent  to  him  afterwards  to  say, 
though  he  has  valuable  interests,  he  has  not  the  en- 
tirety ;  and  therefore  the  purchaser  shall  not  have  the 
benefit  of  his  contract.  For  the  purpose  of  this  juris- 
diction, the  person  contracting  under  these  circum- 
stances is  bound  by  the  assertion  in  his  contract ;  and, 
if  the  vendee  chooses  to  take  as  much  as  he  can  have, 
he  has  a  right  to  that,  and  to  an  abatement ;  and  the 
Court  will  not  hear  the  objection  by  the  vendor,  that 
the  purchaser  cannot  have  the  whole."* 


1  S.  C.  at  p.  27  {per  Turner  L.  J.)- 
See,  too,  Johnson  v.  Smart,  2  Giff. 
151  ("substantial  and  convenient" 
dwelling-house). 

2  See  e.g.  per  Turner  L.J.  in 
Hughes  v.  Jones,  3  De  G.  F.  &  J.  at 
p.  315.  The  authority  of  James  v. 
Lichfield,  L.  R.  9  Bq.  51,  seems  at 
least  questionable.  Compare  PMl- 
Kps  v.  Miller,  L.  R.  9  C.  P.  196 ;  10 
C.  P.  420,  with  Odballero  v.  Henty, 
L.  R.  9  Ch.  447.  See,  however, 
Keayes  v.  Carroll,  I.  R.  8  Eq.  97. 

■*  In  Mortlock  v.  Buller,  10  Ves. 
315.     See,  too,   Bvdd  v.   Lascelles, 


[1900]  1  Ch.  at  p.  818.  Distinguish 
Hopcraft  v.  Hopcraft,  76  L.  T. 
341. 

*  See  accordingly  Attorney-  General 
V.  Day,  1  Ves.  Sen.  224;  Milligan 
V.  CooJce,  16  Ves.  1 ;  Dale  v.  Lister, 
16  Ves.  7;  Bill  v.  Buckley,  17  Ves. 
394  ;  Western  v.  Russell,  3  V.  &  B. 
187;  NealeY.  Mackenzie,  1  Ke.  474; 
Bennett  v.  Fowler,  2  Beav.  302; 
Sutherland  v.  Briggs,  1  Ha.  26,  par- 
ticularly 34 ;  Wilson  v.  Williams,  3 
Jur.  N.  S.  810  (Wood  V.C);  and 
cf.  Dyas  v.  Cruise,  2  Jon.  A:  L.  at 
p.  487. 
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§  1259.  The  principle  was  acted  on  by  Lord  Notting-  cieaton  v. 
ham,  in  the  case  of  Cieaton  v.  Goiver,^  where  the 
defendant  Gower  was  tenant  for  life  of  certain  estates 
in  Shropshire,  and  he  and  his  late  father  agreed  with 
the  plaintiff  that  the  plaintiff  should  open  and  work 
certain  mines,  and  should  enjoy  the  minerals  raised 
for  ten  years,  if  the  defendant  or  his  issue  male  should 
so  long  live,  at  a  yearly  rent  of  25/.  The  plaintiff 
sought  a  specific  performance  of  this  contract  :  the 
defendant  objected  that  he  was  only  tenant  for  life, 
and  subject  to  account  for  waste,  and  that  he  could  not 
execute  the  contract  because  it  was  inconsistent  with 
his  power :  the  Court  decreed  the  defendant  to  execute 
the  contract  so  far  as  he  was  capable  of  doing  it,  and 
likewise  to  satisfy  the  plaintiff  such  damages  as  he  had 
sustained  in  not  enjoying  the  premises  according  to  the 
contract. 

§  1260.  The   principle    is    also   well   illustrated   by  Lm-d 
Lord  Bolinghrolces  case^  before  Lord  Thurlow.     The  irohX 
incumbent  of  a  living  had  contracted  with  a  tenant  in  '^"*^- 
remainder  for  the  purchase  of  the  advowson,  and  on 
the  faith  of  the  contract  had  built  a  much  better  house 
on  the  glebe  than  he  would  otherwise  have  done :  the 
tenant  for  life  refusing  to   concur   in   the   sale,   Lord 
Thurlow  compelled  the  tenant  in  remainder  to  convey 
a  base  fee  for  levying  a  fine,  with  a  covenant  to  suffer  a 
recovery  on  the  death  of  the  tenant  for  life. 

§1261.  In    Wheatley  v.   Slade""  Shadwell  V.C.  \\e\di  ^^neatuy 
the  principle  under  discussion  not  to  apply  where  a 
large  part  of  the  property  could  not  be  conveyed  ;  and 
consequently,  the  contract  in  that  case  being  for  the 
sale  of  a   lace   manufactory,   and  it  turning  out  that 

'  Finch,  164.  ^  4  Sim.  12t>.     See   the   observa- 

^  1  Sch.  &  Lef.  19,  n.,  quoted  by  tions  of  Lord  St.  Leonards  on  this 

Lord   Cottenham  in  Qreat   Western  case,  Vend.  263 ;  also  Maw  v.  Top- 

Eailivay    Go.   v.   Birmingham   and  hajn,    19     Beav.     576,    where    the 

Oxford  Junction  Baihvay  Co.,  2  Ph.  vendors  were  only  entitled  to  three- 

at  p.  605.  fourths. 
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the  vendors  were  only  entitled  to  nine-sixteenths  of  the 
whole,  and  that  those  parts  were  subject  to  a  debt 
which  would  exhaust  nearly  the  whole  of  the  purchase- 
money,  he  refused  specific  performance.  The  Vice 
Chancellor's  decision  appears  to  have  been  influenced 
by  the  circumstance  that  the  vendors  entered  into  the 
contract  under  a  mistaken  impression  that  they  were 
possessed  of  the  entirety  of  the  property.  But  the 
case,  even  if  it  can  thus  or  otherwise  upon  its  own 
particular  circumstances  be  supported,  is  not,  it  is 
submitted,  likely  now  to  be-  followed.  For  it  will  be 
shown  that,  though  the  difference  between  the  pro- 
perty contracted  to  be  sold  and  that  which  the  vendor 
can  actually  convey  may  be  great,  the  Court  will  gene- 
rally, notwithstanding  this  circumstance,  enforce  the 
contract  where  it  sees  that  its  intention  is  the  sale  of 
whatever  interest  the  vendor  has. 
Modern  §  1262.  Indeed  the  tendency  of  the  Court  in  recent 
twn  or  years  has  been  to  apply  the  principle  liberally.  Thus 
cipi£™"  where  two  vendors  contracted  to  sell  two-sixths  of 
certain  leaseholds  "  together  with  all  other  their  rights 
and  interests  therein,"  and  it  turned  out  that  they  were 
only  entitled  to  two  twenty-first  parts  each,  the  pur- 
chaser was  held  entitled  to  specific  performance  of  the 
contract  to  the  extent  of  the  vendors '  interests,  with  a 
proportionate  abatement  of  the  purchase-money.^  And 
where  A.  had  contracted  to  grant  to  B.  and  C.  a  lease 
of  business  premises,  and,  after  they  had  gone  into 
possession  and  laid  out  money  in  alterations,  it  was 
found,  on  investigation  of  the  title,  that  A.  was  en- 
titled to  an  undivided  moiety  only  of  the  premises,  the 
other  moiety  being  vested  in  her  son,  a  minor,  the 
Court  granted  specific  performance  of  the  contract  to 
the  extent  of  A.'s  interest,  with  an  abatement  of  one- 
half  of  the  rent  agreed  upon.^ 

1  Jones  V.  Evans,   17    L.   J.   Ch.      I.  R.  2  Eq.  134. 
469.     See,  too,  LesH'^  v.  Crommelin,  '  Burrows. Scam'm.eTl,\9G\\X).X16. 
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§  1263.  Again,  where  A.,  who  had  only  an  estate  Wife's 
pur  autre  vie  in  property,  the  remainder  in  fee  belong- 
ing to  his  wife,  contracted  to  sell  the  fee  simple  to  B. 
(who  was  ignorant  of  the  state  of  the  title),  and  then 
got  his  wife  to  concur  with  him  in  conveying  it  to  C. 
(who  knew  of  B.'s  contract),  it  was  held  that  B.  was 
entitled  to  have  a  conveyance  from  C.  of  A.'s  interest, 
with  compensation  in  respect  of  his  wife's  interest 
which  he  was  unable  to  convey  or  bind  without  her 
consent.^ 

§  1264.  So  where  vendors  contracted  to  sell  the  Title  to  a 
entirety  of  certain  freeholds,  and  it  was  afterwards  ^°y!  ^ 
discovered  that  they  were  entitled  to  an  undivided 
moiety  only,  the  purchaser  obtained  a  decree  for  the 
specific  performance  of  the  contract  by  the  vendors  to 
the  extent  of  their  moiety,  with  an  abatement  from  the 
purchase-money  of  one-half  the  amount.^ 

§  1265.  And  so  where  A.  and  B.  contracted  to  Moiety 
sell  leasehold  property  to  C,  and  on  examining  the  mortgage. 
title  it  appeared  that  A.  was  entitled  to  a  moiety  sub- 
ject to  a  mortgage  for  its  full  value,  and  that  B.  had 
no  interest  at  all, — facts  which  were  not  known  to  C. 
at  the  time  when  he  entered  into  the  contract, — C. 
was  held  entitled  to  an  assignment  of  A.'s  moiety,  on 
the  terms  of  covenanting  to  pay  the  rent  and  perform 
the  covenants  in  the  lease,  and  also  to  pay  the  mort- 
gage-debt, and  to  indemnify  A.  in  respect  of  those 
liabilities.^ 

§  1266.  In  each  of  the  cases  referred  to  in  the  last  Purchaser 
three  sections  the  purchaser  was  unaware,  at  the  time  defect. 
when  he  entered  into  the  contract,  of  the  imperfection 
of  the  vendor's  title.*     But  even  if  the  purchaser  has 
from  the  first  been  aware  of  the  state  of  the  title,  that 


1  Barnes  v.   Wood,  L.  R.   8  Eq.  -  Hooper  v.  Smart,  L.  R.  18  B(i. 

683. 
424.      Of.    Nelthorpe  v.    Holgate,   1  3  j_j^^^^^^  ^_  ^  .^^^^  g  ^j^   ^  -^gO 

Coll.  203.  ^  See  supo-a,  §  474  et  seq. 
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circumstance  will  not  necessarily  exclude  him  from  the 
benefit  of  the  principle  under  consideration. 
Instance.  §  1267,  Thus,  in  a  case  decided  in  the  year  1876, 
real  estate  stood  limited  by  marriage  settlement  to  such 
uses  as  A.  and  his  wife  should  appoint,  and  in  default 
of  appointment  to  the  use  of  the  trustees  of  the  settle- 
ment during  the  wife's  life,  in  trust  for  her  separate 
use,  with  remainder  to  A.  in  fee.  A.  agreed  to  sell  the 
fee  simple  to  C.  by  a  contract  in  which  the  wife's 
interest  was  mentioned,  but  which  went  on  to  say  that 
A.  would  procure  a  proper  assurance  to  be  executed  by 
all  proper  parties :  afterwards  the  purchaser  actually  paid 
over  the  purchase-money  to  the  trustees,  but  the  wife 
refused  to  convey  her  interest.  Bacon  V.C.  held  that 
C.  was  entitled  to  have  the  purchase  completed  to  the 
extent  of  A.'s  reversion  in  fee,  with  compensation  for 
the  life  interest  of  the  wife  and  a  lien  on  the  fund  in 
the  hands  of  the  trustees.^  "If,"  said  the  Vice  Chan- 
cellor, "  a  man  enters  into  a  contract  to  sell  something, 
representing  that  he  has  the  entire  interest  in  it,  or  the 
means  of  conveying  the  entire  interest,  and  receives 
the  price  of  it  and  does  not  perform  his  contract,  then 
the  other  party  to  the  contract,  who  has  parted  with 
his  money  or  is  ready  to  pay  his  money,  is  entitled  to 
be  placed  in  the  same  position  he  would  be  in  if  the 
contract  had  been  completed ;  or,  if  not,  by  compensa- 
tion to  be  placed  in  the  same  position  in  which  he 
would  be  entitled  to  stand."  ^ 
Limita-  §  1268.  It  is  obvious  that,  in  thus  proceeding,  the 
thTpri'n-  Court  is  executing  the  contract,  cy  pres,  or  rather 
"^^^^'  perhaps  is  carrying  into  execution  a  new  contract,^ — a 
course  in  which  difficulties  sometimes  arise  which  put 


1  Barher  v.  Cox,  i  Cli.  D.  464  (of.  v.  Wilkinson,  L.  E.  8  Ch.  535,  infra, 

S.  0.  on  demurrer,  3  Ch.  D.  359).  §  1272. 

^,  rr..,,.  -r  '  4  Ch.  D.  at  p.  469. 

See,  too,  Wilson  v.  Williams,  3  Jur.  ,  g^^  ^^,.  ^o^d  Langdale  M.E.  in 

N.  S.  810.   Cf.  and  distinguish  Oastle  Thomas  v.  Bering,  1  Ke.  at  p.  746. 
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restrictions   on  the  application  of  the  principle  under 
discussion.     These  have  now  to  be  considered. 

§  1269.  The  principle  will  not  be  applied  so  as  to  where 
exclude  a  right  which  the  vendor  may  have  reserved  f^^^^l^^'^ift 
to  determine  the  contract  rather  than  complete  with  ^°  lesoind. 
compensation.  So,  where  a  contract  provided  that  no 
misdescription  should  annul  the  sale  or  be  the  subject 
of  compensation,  and  further,  that  if  the  purchaser 
should  insist  on  any  requisition  which  the  vendor 
should  be  unable  or  unwilling  to  comply  with,  the 
vendor  should  have  the  power  to  rescind :  and  the 
acreage  of  the  plot  sold  was  by  an  innocent  error  mis- 
stated, the  plaintiff  demanded  compensation,  and  the 
vendor  gave  notice  to  rescind  the  contract  and  the 
purchaser  insisted  on  performance,  it  was  held  that 
the  vendor  was  entitled  to  rescind,  and  that  the  pur- 
chaser could  not  claim  the  right  to  performance  with 
compensation.^ 

§  1270.  The  principle  will  not,  it  seems,  be  applied  where 
where   the   alienation   of  the   partial    interest   of    the  ^^'^^^f/^^'^ 
vendor   might   prejudice   the   rights   of  third  persons  persons. 
interested  in  the  estate.     Thus  where  a  tenant  for  life 
without  impeachment  of  waste  under  a  strict  settlement 
had   contracted   for    the   sale   of    the   fee,    the   Court 
refused  to  compel  him  to  alienate  his  life  interest,  on 
the  ground  that  a  stranger  would  be  likely  to  use  his 
liberty  to  commit  waste  in  a  manner  different  from  a 
father,  and  more  prejudicial  to  the  rights  of  those  in 
remainder.^ 

§  1271.  If   the   purchaser   is,   from   the   first,   aware  Purchaser 
of  the  vendor's  incapacity  to  convey  the  whole  of  what  vendor's 
he  contracts  for,  he  cannot,  generally,  insist  on  having,  ^t'y.^^' 
at  an  abated  price,  what  the  vendor  can  convey.^ 

§1272.  Thus  where,  in   the  year    1863,  a  husband  Ocis«c  v. 

1  Be  Terry  and  White,  ?>l  Ch.  D.      cf_  sup-a,  §§  407  et  seq. 
14. 

2  Thomas  v.  Bering,   1   Ke.   729.  ^  cf.  supra,  §  1266. 
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Wilkin- 
son. 


and  his  wife  signed  a  contract  for  the  sale  of  the  wife's 
fee  simple  estate  to  the  plaintiff,  who  knew  from  the 
plain  language  of  the  contract  the  true  state  of  the 
title,  it  was  held  that,  as  the  plaintiff  clearly  never 
could  have  believed  for  a  moment  that  the  husband 
could  sell  the  fee  simple,  he  was  not  entitled  to  have 
a  conveyance  of  all  the  husband's  interest,  i.e.,  his 
estate  for  the  joint  lives  of  himself  and  his  wife  and 
his  estate  by  curtesy,  with  an  abatement  of  the  pur- 
chase-money ;  and  the  bill  was  accordingly  dis- 
missed/ 
other  §  1273.  Similarly,  where  vendors  were  entitled  only 

"  to  three-fourths  of  the  property,  and  the  purchaser 
was  at  the  time  he  filed  his  bill  aware,  or  had  good 
reason  to  believe,  that  no  good  title  could  be  made  to 
the  whole  of  the  premises.  Lord  Eomilly  M.R.  held 
that,  though  he  might  probably  have  recovered  damages, 
yet,  as  he  chose  to  file  a  bill  for  specific  performance, 
he  was  not  entitled  to  any  abatement  from  the  purchase- 
money,  but  that  he  might  take  without  abatement,  the 
three-quarters  which  the  vendors  could  convey.^  And 
it  has  been  decided  that  where  a  person  has  dealt  with 
a  tenant  for  life  for  a  certain  lease,  being  at  the  time 
aware  that  it  would  be  in  excess  of  the  tenant  for 
life's  power,  and  so  endeavouring  to  put  a  fraud  upon 
the  settlement,  he  will  not  afterwards  be  allowed  to 
call  for  a  lease  from  the  tenant  for  life  to  the  extent 
of  his  interest :  the  contract  was  not  at  the  time  it 
was  entered  into  a  fair  and  proper  one,  and  the  Court 
therefore  would  not  interfere.^ 

1  Oastle  T.    Wilkinson,   L.   E.   5  ^  jjifaw  v.  Topham,  19  Beav.  576. 

Ch.   535,  536.     Cf.  and  distinguisli  Lord  St.  Leonards  appears  to  doubt 

Hooper  v.  Smart,  L.  E.  18  Eq.  683 ;  this    decision,   Vend.    257 ;    and    it 

supra,  §   1264 ;    Barker  v.   Cox,  4  certainly  seems  difficult  to  reconcile 

Ch.   D.  464 ;   supra,  §   1267.     See,  it  with  some  of  the  more  recent  cases 

too,  Keayes  t.  Carroll,  I.  E.  8  Eq.  already  cited,  supra,  §§  1262  et  seq. 

97 ;  Fairhead  v.  Southee,  11  W.  E.  ^  O'Bourke  v.  Percival,  2  Ball  & 

739.  B.  58. 
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§  1274.  In  the   case  of  Edioards  Wood  v.   Marjori-  Benefice 
hanks,"-  the  purchaser  of  an  advowson  discovered,  after  to  m^'ort- 
accepting  the  title,  that  the  benefice  was  subject  to  a  ^q^l^° 
mortgage   to   Queen  Anne's   Bounty  which   he   might  ^^JJ^'^^ 
have  discovered  before :  there  had  been  no  misrepre- 
sentation  or  wilful   concealment   on   the   part   of   the 
vendors :    on  bill   filed   by  the   purchaser   for   specific 
performance  with   compensation,    Stuart   V.C.   decreed 
specific   performance,    but   without   compensation,   and 
ordered   the   purchaser   to  pay  the  costs  of  the  suit ; 
and  this  decision  was  affirmed  by  Knight  Bruce  and 
Turner  L.J  J. 

§  1275.  Where   there   is   a   defect    in   the   quantity  Abate- 
of  the  estate,  the  principle  on  which  the  abatement  is  h^*^^  cai- 
calculated   is  prima  facie   acreage.     But  where  wood-  ''"^^^^'i- 
land   was   sold   as   so   many  acres,   and   the  wood   as 
having  been  valued  at  so  much,  the  abatement  was  for 
so  much  as  the  soil  covered  with  wood  would  be  worth 
without   the  wood.^     Where   a  road  was  described  as 
"  made  up  "  and  it  was  not,  compensation  was  assessed 
not  at  the  sum  it  would  cost  to  make  up  the  road,  but 
at  the  difierence  between  the  value  of  the  property  as 
it  existed  at  the  sale  and  the  value  it  would  have  had 
if  the  road  had  been  made  up.^ 

§  1276.  Where  the  difierence  in  value  of  the  interest  OompuU- 
contracted  for  and  the  interest  that  can  actually  be  possible, 
conveyed  is  incapable  of  computation,  the   Court  will 
not,  indeed  cannot,  enforce  specific  performance.*     But 
having   regard    to  some  of  the  decided  cases  already 

1  1  Giflf.  384;  3  De  G.  &  J.  329;  *  See  sapra,  §  1247 ;  »V».  §  1294 ; 

7  H.  L.  0.  806.  and    Collier  v.   JenUns,   You.   295, 

^  Hill  V.  Buckley,   17   Ves.    394.  ^j^g^g   ^^y[  by  purchaser's   heir  for 

See,    too,    McKenzie  v.   Hesketh,   7  ^^^^.^^    performance   with   compen- 

Ch.   D.    675,   where    the    rent   was  ...  .  ^     j-        i  e 

,  ,     ^     ^,      J  sation  for  an  outstanding   lease   lor 
reduced   proportionately  to   the   de- 

ficicDcy  of  acreage;  Connor  v.  FoUs,  ^i^  ^^«  dismissed  by  Lord  Lynd- 

[1897]  1  I.  B.  534,  539  ;  and  PoweZZ  hurst   (then)    C.B.     Cf.    Thomas  v. 

V.  Elliot,  L.  E.  10  Ch.  424,  430.  Bering,  1  Ke.  729  ;  Graham  v.  Oliver, 

!  Chiferiel  v.  Watson,  40  Ch.  D.  45.  3  Beav.  124. 
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referred  to/  it  is  conceived  that  the  Court  will  seldom 
now  consider  a  difficulty  of  this  kind  insuperable.^ 

§  1277.  In  one  case  what  was  contracted  to  be  sold 
was  an  absolute  and  indefeasible  estate  in  fee,  and  it 
turned  out  that  the  vendors  held  under  a  Crown  grant, 
containing  various  reservations  and  conditions  with 
a  proviso  for  re-entry  on  breach  of  condition.  The 
Court  considered  that  the  proper  amount  of  compensa- 
tion was  not  estimable,  but  held  that  the  purchaser 
was  not  bound  to  take  the  property  without  com- 
pensation, and  therefore  was  entitled  to  the  repayment 
with  interest  of  a  part  of  the  purchase-money  that 
he  had  paid,  and  to  a  lien  on  the  estate  for  the 
amount.^ 

§  1278.  Although,  where  there  are  no  data  from 
which  the  amount  of  compensation  can  be  ascertained, 
the  Court  cannot  enforce  the  contract  with  compen- 
sation,* the  objection  that  the  compensation  is  unascer- 
tainable  is,  as  has  been  already  in  substance  observed, 
one  which  the  Court  is  unwilling  to  entertain ;  and  it 
grants  relief  with  compensation  in  many  cases  in 
which  the  ascertainment  of  the  amount  to  be  paid 
cannot  be  said  to  be  certain  or  exact,  but  only  the 
reasonable  estimate  from  the  evidence  of  competent 
persons ;  as,  for  instance,  where  compensation  was 
granted  for  the  existence  in  a  stranger  of  a  right  to 
dig  coals  in  the  land  sold.° 

§  1279.  Again,  it  may,  it  is  conceived,  be  laid  down 
generally    that,    wherever    the    Court    sees    that    the 


'  See  supra,  §§  1262  et  seq. 

'■'  See,  however,  Rudd  v.  Lascdles, 
[1900]  1  Oh.  815  (compensation  for 
restrictive  covenants  incapable  of 
assessment).  But  the  part  of  the 
property  affected  hy  restrictive 
covenants  may  he  so  small  that  the 
Court  would,  even  if  the  vendor  had 
no  title  at  all  to  that  part,  decree 
specific  performance  of  the  contract, 


with  compeosation  in  respect  of  that 
part.  Halkett  v.  Earl  of  Dudley, 
[1907]  1  Ch.  590,  at  p.  593;  76 
L.  J.  Ch.  330. 

^  Westmacott  v.  Robins,  4  De  G-. 
P.  &  J.  390. 

*  See  supra,  §  1247. 

^  Bamsden  v.  Hirst,  4  Jur.  N.  S. 
200.  Of.  Powell  V.  MUot,  L.  E.  10 
Ch.  424. 


COMPENSATION.  625 

enforcement  of  the  contract  with  compensation  would  be  iuequit- 
unjust  or  unfair,   or  would    disappoint  the  reasonable''*'^''' 
expectation  of  the  parties,  there  it  refuses  to  take  such 
a  course. 

§  1280.  Thus,  where  an  estate  which  really  contained  inatancea. 
only  11,814  acres  was,  by  a  hond  fide  mistake  of  the 
vendor's  agent,  described  in  the  contract  as  containing 
21,750  acres,  and  it  appeared  that  the  vendor  had 
accepted  the  price  on  a  computation  of  the  rental  of 
the  estate.  Lord  Eomilly  M.R.  considered  that  to  force 
him  to  sell  the  estate  for  little  more  than  half  the  price 
contracted  for  would  be  a  hardship,  and  that  the  case 
was  one  of  mistake ;  and  he  accordingly  held  that  the 
purchaser  might,  at  his  option,  either  take  the  actual 
quantity  at  the  contract  price  or  have  the  contract 
rescinded,  but  that  he  was  not  entitled  to  specific 
performance  with  an  abatement  for  the  deficiency  of 
acreage.^ 

In  another  case,  where  there  was  an  open  contract 
for  sale  containing  no  provision  for  compensation,  and 
on  investigation  of  the  title  it  appeared  that  the  pro- 
perty was  subject  to  restrictive  covenants  as  to  building 
and  user,  Farwell  J.  refused  to  enforce  the  purchaser's 
claim  for  specific  performance  with  compensation  by 
way  of  abatement  from  the  purchase-money,  on  the 
grounds  of  the  great  difiiculty  of  fairly  ascertaining 
compensation  for  such  covenants,  and  the  hardship  on 
the  vendor  of  the  altered  bargain  in  efiect  proposed  by 
the  plaintiff".  "  In  my  opinion,"  said  his  Lordship, 
"  the  Court  should  confine  this  relief  [specific  perform- 
ance with  compensation]  to  cases  where  the  actual 
subject-matter  is  substantially  the  same  as  that  stated 


>  Earl  of  Durham  v.  Legard,  34  Potts,  [1897]  1  I.  E.  at  p.  539;  and 

Beav.  611.     Cf.  the  remarks  of  Lord  distinguish  Hill  v.  Buchhy,  17  Ves. 
Abinger  C.J.  in  Price  v.   North,  2 

Y.  &  C.  Ex.  at  p.   626;  Oohje?' y.  ^94  {supra,  §  1275),  and  McEenzie 

Clay,  7  Beav.  188 ;  and  Connor  v.  v.  Hesketh,  7  Ch.  D.  675. 

P.  2  s 
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in  the  contract,  and  should  not  extend  it  to  cases  where 
the  subject-matter  is  substantially  different."  ^ 
indem-  §  1281.  A  purchaser  cannot  insist  on  the  vendor  per- 

forming the  contract,  giving  an  indemnity  against  a 
defect,  unless  the  indemnity  was  contracted  for.'^ 
Bain-  §  1282.  In  Bainhridge  v.  Kinnaird  ^  a  vendor  (since 

Kinmird.  deceased)  had  contracted  to  sell  to  the  plaintiff  a  pro- 
perty which  was,  in  common  with  other  estates,  subject 
to  a  charge  of  15,000^.  raiseable  for  the  benefit  of  the 
vendor's  sisters.  Lord  Eomilly  M.R.  held  that  the 
plaintiff  might  have  a  simple  decree  for  specific  per- 
formance against  the  trust  devisees  of  the  vendor,  but 
was  not  entitled  either  to  compensation  in  respect  of  the 
charge  or  to  an  indemnity  against  it. 
When  §  1283.  Within  what  limit   of  time  after  the   con- 

sation       clusion  of  the  contract  a  claim  for  compensation  must, 
daimed.    if  made  at  all,  be  made,  is  a  question  that  may  obviously 

in  many  cases  be  vfery  important. 
Claim  §  1284.  There  is,  it  is  conceived,  no  doubt  that  the 

com-  Court  will  enforce  compensation,  at  any  time  before 
p  e  ion.  ^^^  completion  of  the  transaction  by  the  execution  of 
the  conveyance  and  the  payment  of  all  the  purchase- 
money,  in  respect  of  any  matter,  the  fit  subject  of 
compensation,  which  has  arisen  before  that  time,  and 
whether  before  or  after  the  conclusion  of  the  contract. 
Thus,  where  an  estate  was  sold  as  tithe  free,  and  after  a 
claim  had  been  started  by  the  incumbent  of  one  parish, 
the  conveyance  was  executed,  but  a  part  of  the  pur- 
chase-money was  set  aside  as  an  indemnity  against  this 
claim  :  the  claim  came  to  nothing,  but,  before  the  in- 
demnity fund  was  transferred,  it  appeared  that  the  land 
was  in  another  parish,  and  was  subject  to  tithe  to 
its   incumbent :   it  was  held,  on  a  bill   filed    by   the 

1  Rudd  y:  Lascelles,  [1900]  1  Oh.      Brebner,  1  Bli.  at  p.  66 ;  Aylett  v. 
815,  819.  Ashton,  1  My.  &  Cr.  105 ;  cf.  supi-a, 

2  Balmanno  v.  Lumley,  1  V.  &  B.      §  1225. 

224 ;  per  Lord  Eldon  in  Paton  v.  ^  32  Beav.  346. 
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purchaser,  that  he    was    entitled    to    compensation    in 
respect  of  these  tithes  out  of  the  fund.^ 

§  1285.  And  on  the  same  principle  the  Court  will  oeterio- 
allow  compensation  for  deterioration  which  may  have 
occurred  in  the  value  of  the  estate,  between  the  time 
when  the  contract  ought  to  have  been  completed  by  the 
vendor,  and  the  time  when  he  does  in  fact  make  out  the 
title,^  whether  it  have  arisen  by  the  wilful  default  or 
merely  by  the  negligence  of  the  vendor  or  his  tenants.^ 
Thus,  where  stone  had  been  subtracted  from  a  quarry 
pending  a  suit  for  the  specific  performance  of  a  contract 
to  grant  a  license  to  work  it,  compensation  was  obtained 
by  means  of  a  supplemental  bill.* 

§  1286.  Whether,  after  conveyance  has  been  executed  ciaim 
and  purchase- money  paid,  the  Court  still  has  juris-  pieWon. 
diction  to  enforce  compensation,  is  a  question  which 
has  been  discussed  in  numerous  reported  cases. ^  It 
appears  that  rights  to  compensation  under  the  contract 
may  exist  even  after  the  conveyance  and  payment  have 
been  executed  and  made ; ''  and,  wherever  such  rights 
exist,  they  may,  it  would  seem,  now  be  asserted  in  the 
same  action  as  that  in  which  specific  performance  is 
claimed.  Where  the  contract  gives  no  right  to  com- 
pensation the  case  is,  of  course,  difierent.'  Apart  from 
condition,  compensation  in  respect  of  defect  of  title 
cannot  be  recovered  after  conveyance.* 

1  Orompton  v.  Lord  Melbourne,  5  vendor   was    not   to   blame   for  the 

Sim.  353.     Cf.  (under  the  old  prac-  deterioration. 

tice)   Catoi'  v.  Earl  of  Pembrohe,  1  *  Nelson  v.  Bridges,  2  Beav.  239. 

Bro.  C.  0.  301 ;  2  Bro.  0.  0.  282 ;  On    the    question    of    deterioration, 

Frank  v.  Basnett,  2  My.  &  K.  618 ;  see  further  infra,  Part  V.  chap.  v. 

Phelps  V.  Prothero,  7  De  G.  M.  &  G.  §§  1431  et  seq. 

722.  ''  See,  e.g.,  the  cases  cited  infra, 

"  Binhs  V.  Lord  Bohehy,  2  Sw.  222.  in  §  1288. 

3  Foster  v.  Deacon,  3  Mad.  394.  ^  Perriam  t.  Perriam,  32  W.  B. 

Cf.  per  Lord  Eldon  in  BinJcs  v.  Lord  369  ;    OlwJee  v.   Bamuz,   [1891]    2 

Bohehy,  2  Sw.  at  p.  226 ;  and  Con-  Q.  B.  456. 

nolly  V.  Keating  (No.  2),  [1903]  1  ''  Consider    Brett    v.    Clowser,    5 

I.  E.  356.     Distinguish  Be  Sweeny's  C.  P.  D.  376,  387. 

Estate,  25  L.  E.  Ir.  252,  where  the  ^  Dehenham  v.  Savibridge,  [1901] 
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II.  B.  Purchaser  insisting  on  tlie  contract,  there  being 
a.  condition  for  compensation. 

Efieot  of       §  1287.  The  language  of  the  condition  must  of  course 

the  Ian-      ,  .  ™  i  i  •  j> 

guageof  have  an  important  effect  on  the  subjects  tor  compen- 
dition.  sation  under  any  particular  contract,  and  in  every  -case 
serves  at  least  to  indicate  the  nature  of  the  matters  in 
respect  of  which,  and  the  circumstances  under  which, 
both  parties  intended  that  the  purchaser  should  have  a 
right  to  compensation.  For  instance,  where  one  of  the 
conditions  of  a  contract  provided  for  compensation  "  if 
any  error  or  misstatement  shall  appear  to  have  been 
made  in  the  particulars  of  sale  or  these  conditions,"  it 
was  held,  on  the  construction  of  the  condition  that  it 
did  not  apply,  and  was  not  intended  to  apply,  to 
the  case  of  a  defect  of  title,  but  only  to  error  or  mis- 
statement in  the  description  of  the  subject-matter  of 
the  sale.^  But  a  purchaser  claiming  compensation 
before  conveyance  is  not,  it  is  conceived,  bound  to  show 
that  the  subject-matter  of  his  claim  is  of  a  kind  ex- 
pressly embraced  by  the  words  of  the  condition  :  except 
in  so  far  as  there  may  be  anything  in  the  contract 
excluding  his  claim,  or  empowering  the  vendor  to  defeat 
it — which  ai'e  matters  to  be  determined  according  to 
the  ordinary  rules  of  construction  ^ — he  is  entitled  not 
merely  to  the  right  expressly  given  to  him  by  the 
condition,  but  to  the  full  measure  of  relief  applicable 
to  the  case  according  to  the  general  principles  already 
discussed  :  in  other  words,  his  right  to  compensation 
under  the  condition  is  generally  cumulative  to  a  pur- 
chaser's ordinary  right  to  it  :  but  he  must,  of  course, 
submit  to  the  corresponding  limitations  of  the  general 
principles. 

2  Ch.   98,   at  p.   108,   referring    to  [1906]  1  Ch.  412. 
Clayton  v.  Leech,  41  Oh.  D.  103.  ^  Consider    the     observations    of 

1  Debenham    v.    Sawbridge,    uhi  Lord    Westbury    in    Oordingley  v. 

stipra.      Consider  Be   Jackson  and  Cheeseborough,  4  De  G.  F.  &  J.  at 

Haden's  Contract,  [1905]  1  Ch.  603 ;  p.  384. 
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§  1288.  In     accordance   with     a     principle    already  Condition 
stated/ it  has  been  held,  in  cases  decided  before  audnotwith- 
also  since  the  passing  of  the  Judicature  Act,  1873,  that  gxeoutiln 
a    condition   for  compensation    may   be    enforced   not-  °*  ''°^' 

'-  •'  veyanoe. 

withstanding  that  the  conveyance  has  been  executed. 
In  Gann  v.  Cann,^  Shadwell  V.C.  decided  that  the  right 
of  the  purchaser  to  receive  compensation,  under  such  a 
condition,  for  a  misstatement  (discovered  after  posses- 
sion taken)  in  the  particulars  as  to  the  value  of  the 
property  was  not  at  all  affected  by  the  circumstances 
of  his  having  paid  the  whole  of  the  purchase-money 
into  Court  and  taken  a  conveyance.  Subsequently 
the  Court  of  Exchequer  unanimously  adopted  the 
same  view ;  *  and  the  jurisdiction  was  reasserted  by 
Jessel  M.R.,  in  a  case  in  which  his  Lordship  held  a 
purchaser  entitled  to  the  benefit  of  a  condition  for 
compensation,  in  respect  of  a  deficiency  of  acreage 
discovered  by  measurement  after  the  execution  of  the 
conveyance,*  and  again  by  the  Court  of  App3al,  in  a 
case  ^  of  error  in  the  particulars  of  sale. 

1  Supra,  §  1286 ;  and  cf.  per  Hall  though  he  had  means  of  discovering 
V.C.  in  Jonea  v.  Clifford,  3  Ch.  D.  the  error  before  completion  ;  and 
779,  792.  As  a  rule,  where  a  pre-  distinguish  Brett  v.  Clowser,  5  C.  P. 
liminary  contract  is  intended  to  he  D.  376. 

and  is  in  fact  superseded  by  one  of  ^  Palmer  v.  Johnson,  13  Q.  B.  D. 

a  superior  character,  the  later  con-  351,  affirming  12  Q.  B.  D.  32.     See, 

tract — the    superior    one — prevails,  too,  Clayton  v.  Leech,  4:1  Ch.T).  103, 

and  the  stipulations  contained  in  the  and    particularly    the    observations, 

earlier  one  can  no   longer  be  relied  in   the  judgments  of  the   L.JJ.   in 

upon.     Per  Wills   J.  in  Oresivolde-  that  case,  upon  Manson  v.  Thaclcer, 

Williams  v.  Barneby,  49  W.  E.  203 ;  7  Ch.  D.  620 ;   Besley  v.  Besley,  9 

83  L.  T.  708,  referring  to  Leggott  v.  Ch.  D.  103 ;  and  Allen  v.  Bichard- 

Barrett,  15  Ch.  D.  306.  son,   13  Ch.  D.  524.     In   Joliffe  v. 

^  3  Sim.  447.     Cf.  Horner  v.  Wil-  Baker,  11  Q.  B.  D.  255,  there  was 

liams,  1  Jones  &  C.  274;  and  Con-  no  stipulation  for  compensation:  so 

nolly  V.  Keating  (No.  2),  [1903]   1  far  as  it  may  be   inconsistent  with 

I.  E.  356,  360.  Palmer  v.    Johnson,   it    cannot   be 

2  In  Bos  V.  Eelsham,  L.  E.  2  Ex.  72.  considered  as  law  (see  13  Q.  B.  D. 
*  Re  Tamer  and  Skelton,  13  Ch.  at  pp.  356,  359).     Cf.  Saunders  v. 

D.  130;  see,  too,  Phelps  v.  White,  5  Cockrill  (damages  after  conveyance 
L.  E.  Ir.  318,  where  the  purchaser  for  breach  of  collateral  contract),  87 
was  held  entitled  to  compensation,      L.  T.  30,  31. 
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Construe-  §  1289,  In  consonance  with  the  general  principles 
conditions  on  which  the  Court  deals  with  conditions  of  sale/  its 
p'^nsaMon.  tendency  is  to  put  a  liberal  and  comprehensive  con- 
struction upon  conditions  giving  compensation  to  a 
purchaser,  and  a  strict  one  upon  any  which  limit  his 
right  to  it. 
Pamterv.  Thus,  where  by  an  innocent  mistake  the  particular 
described  part  of  the  estate  as  customary  leasehold 
renewable  every  twenty-one  years,  whereas  in  fact 
there  was  no  such  custom  to  renew;  the  fourth  con- 
dition of  sale  empowered  the  vendor  to  vacate  the 
sale  upon  objection  taken  to  the  title,  and  another 
condition  stipulated  that  if,  through  any  mistake,  the 
estate  should  be  improperly  described,  or  any  error  or 
misstatement  should  be  inserted  in  the  particular,  such 
error  or  misstatement  should  not  vitiate  the  sale,  but 
the  vendor  or  purchaser  should  pay  or  allow  compen- 
sation for  it ;  Lord  Hatherley  (then  "Wood  V.C.)  held 
that  the  misstatement  fell  within  the  condition  for 
compensation,  and  furLher  that  it  was  not  an  objection 
to  title,  within  the  meaning  of  the  fourth  condition, 
enabling  the  vendor  to  vacate  the  sale.^ 
Consider-  §  1290.  Again,  where  land  was  described  in  the 
^of   particulars  as  containing  753  square  yards,  whereas  it 


ciency 
area. 


actually  contained  only  573  square  yards,  and  one  of 
the  conditions  provided  that  if  any  error,  misstate- 
ment, or  omission  in  the  particulars  should  be  dis- 
covered, the  same  should  not  annul  the  sale,  nor 
should  any  compensation  be  allowed  by  the  vendor  or 
purchaser  in  respect  thereof,  it  was  held  by  Malins  V.C. 
that  such  a  condition  must  be  construed  as  intended  to 
cover  small  unintentional  errors  and  inaccuracies,  but 
not  to  cover  reckless  and  careless  statements,  and  that 
so  large  a  deficiency  as  180  square  yards  out  of  753 

1  See  Part  V.  chap.  i.  §§  1185  et  seq. ;      384  et  seq. 
and^er  Lord  Westbury  in  Gording-  ^  Painter    v.     Newhy,     11     Pla. 

ley  V.  OJieeseborough,  4  De  Gr.  F.  &  J.      26. 
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did  not  come  within  the  condition  ;  and  that  the  pur- 
chaser was  therefore  entitled  to  compensation.^ 

§  1291.  Where,  however,  the  conditions  stipu-  No  aiiow- 
hited  that  (a)  the  admeasurements  should  be  presumed  defi- 
to  be'  correct,  but  if  any  error  were  discovered  therein,  °  '^^°^' 
no  allowance  should  be  made  or  required  either  way  ; 
(b)  if  any  error  of  any  kind  were  made  in  the  descrip- 
tion of  the  premises  such  error  should  not  invalidate 
the  sale,  but  a  fair  compensation  should  be  given  or 
taken ;  and  (c)  if  the  purchaser  should  make  any 
objection  as  to  compensation  or  otherwise  which  the 
vendor  should  be  unwilling  to  remove  or  comply  with 
the  vendor  should  be  at  liberty  to  vacate  the  sale; :  and 
the  area  of  the  property,  stated  in  the  particulars  to 
be  7683  square  yards,  was  found  by  the  purchaser 
upon  actual  admeasurement  to  be  only  4350  square 
yards :  and  the  vendor  before  suit  offered  to  vacate 
the  contract,  but  the  purchaser  refused  the  offer  and 
insisted  upon  the  performance  of  the  contract  with 
compensation  for  the  deficiency ;  Lord  Westbury  held 
that  the  right  of  the  purchaser  must  be  determined  by 
the  operation  of  the  conditions  read  in  connection  with 
one  another,  and  that,  though  the  Court  probably 
would  not,  at  the  vendor's  instance,  have  enforced  the 
condition  as  to  erroneous  admeasurement  where  the 
error  was  so  great,  the  purchaser  could  not,  in  the  face 
of  that  condition,  have  an  allowance  for  the  deficiency 
of  area.^ 

§  1292.  It   has   also  been   decided   that   where   the  vendor 
conditions,  while  providing  that,  if  any  mistake  appear  rescind. 
to  have  been  made  in  the  description  of  the  property 
or  the  vendor's  interest  therein,  it  shall  not   annul  the 
sale,  but  shall  be  the  subject  of  compensation,  at  the 
same  time  provide  that,  if  any   objection  is   persisted 

1   Whitemore  v.  Whitemore,  L.  B.  ^  CJordingley  v.    Gheeseborough,   4 

8  Bq.  603.    Of.  Portman  v.  Mill,  2      De  G.  F.  &  J.  379  affirming  S.  0.  3 
Euss.  570,  574.  Giff.  496. 
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in  the  vendor  may  rescind  the  contract,  then,  if  the 
purchaser  persists  in  a  claim  for  compensation  which 
really  involves  an  objection  to  the  title,  the  vendor 
may  rescind  the  contract,  and,  if  he  does,  the  Court 
will  not  afterwards  give  the  purchaser  any  relief  in 
respect  of  the  condition  for  compensation/ 
Right  to  §  1293.  Another  illustration  of  the  principle  that 
sation  a  purchaser  s  right  to  claim  compensation  may  be 
byTmns  abrogated,  notwithstanding  a  condition  for  compensa- 
traotr  i^on,  by  the  operation  of  another  term  of  the  contract, 
is  afforded  by  the  case  of  Williams  v.  Edwards?  There 
A.  had  contracted  to  sell  to  B.  certain  freehold  pij)- 
perty,  and  the  contract  contained  a  stipulation  that 
errors  in  the  description  of  the  premises  should  not 
vacate  the  contract,  but  a  reasonable  abatement  or 
equivalent  should  be  made  or  given,  but  it  was  also 
stipulated  that,  if  B.'s  Counsel  should  be  of  opinion 
that  a  marketable  title  could  not  be  made  at  the  time 
appointed  for  the  completion  of  the  purchase,  the  con- 
tract should  be  void  and  be  delivered  up  to  be  can- 
celled ;  and  B's  Counsel  was  of  opinion  that  a  good 
title  could  be  made  only  to  two-thirds,  and  that  one- 
third  was  held  for  a  life  only ;  the  purchaser  insisted 
on  specific  performance  with  compensation ;  but  it  was 
refused,  because  the  contract  was  by  its  special  terms 
void  under  the  circumstances, 
^^^Z-  §  1294.  In  a  case  which  came  before  the  House 
of  Lords,  the  particulars  stated  that  the  fines  in  the 
manor  of  T.,  which  was  the  subject-matter  of  the  sale 
were  arbitrary,  and  also  that  the  clear  profits  of  the 
manor  for  the  last  eight  years  had  averaged  150/.  a 
year ;  and  one  of  the  conditions  of  sale  provided  for 

1  Mawson  v.  Fletclier,  L.  R.  10  Eq.  ^  2  Sim.  78.     See  per  Lord  West- 

212,  affirmed  L.  E.  6  Ch.  91.     See,  bury  in  CordingUy  v.  Oheeseborough, 
too,  Oordingley  v.   CheesehorougJi,  4 

De  G.  F.  &  J.  379  ;  and  Ashbumer  *  ^^  ^-  ^'-  ^  J"  ^*  P-  ^^o  ;  and  cf. 

V,  Sewell,  [1891]  3  Cli.  405.  Hudson  v.  BucJc,  7  Ch.  D.  683,  687. 


Cuddon. 
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compensation  being  given  for  errors  and  misstate- 
ments. It  turned  out  that  by  the  custom  of  the  manor 
only  one  class  of  fines  was  arbitrary ;  but  that  the 
clear  profits  of  the  manor  exceeded  2001.  a  year. 
Their  Lordships  refused  to  give  the  purchaser  compen- 
sation for  the  misstatement  as  to  the  fines,  considering 
that  reading  the  statements  in  the  particulars  as  a 
whole,  there  had  been  no  substantial  misrepresenta- 
tion ;  but  it  was  intimated  in  the  speeches  of  Lord 
Brougham  and  Lord  Cottenham^  that,  if  the  misstate- 
ment as  to  the  fines  had  been  a  substantial  one,  the 
impossibility  of  computing  the  proper  amount  of  com- 
pensation would  have  prevented  its  being  given.^ 

5  1295.  In    a   case   where    there   was   a     condition  Omission 

not  afiect- 

entitling  the  purchaser  of  some  cottages  to  compensa-  ing  value 
tion  if  any  "  omission  in  the  particulars  "  should  be  perty° 
discovered,  it  was  held  by  the  Court  of  Appeal  that 
an  omission,  admittedly  not  fraudulent,  on  the  part  of 
the  vendor  to  disclose  the  fact  that  he  had  been  served 
by  the  local  authority  with  notices  to  pave,  &c.,  the 
street  opposite  to  the  cottages  was  not  such  an  omission 
as  to  entitle  the  purchaser  to  compensation  under  the 
condition,  the  Court  considering  that  the  omission  to 
disclose  had  not  afiected  the  value  of  the  property.^ 

§  1296.  In  Be  Hare  and  0' Move's  Contract  *  a  verbal  ^^i?de- 

sonptxon 

statement,  correcting  a  material  misdescription  in  the  verbaUy 
particulars,  was  made  distinctly  by  the  auctioneer. at 
the  time  of  sale.  It  was  not  proved  that  the  purchaser 
heard  the  statement ;  but  the  Court  held  the  circum- 
stances to  be  such  as  to  render  it  inequitable  to  grant 
the  purchaser  specific  performance  with  compensation 
for  the  misdescription. 


1  White  V.  Cuddon,  8  01.  &  F.  at  tract,   [1900]   2   Ch.    625.      Cf.   Be 
pp.  786,  792.  Ward  and  Jordan's  Contract,  [1902] 

2  White  V.    Cuddon,  8  CI.  &  F.  II.  E.  73 ;  Carlish  v.  Salt,  [1906]  1 
766.    See  supra,  §§  1247, 1276  et  seq.  Ch.  at  p.  340. 

3  £e  LeyJand  and  Taylor's  Con-  *  [1901]  1  Cli.  at  p.  96. 
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Damages.  §  1297.  Damages  may  be  said  to  be  a  species  of 
compensation,  inasmuch  as  they  are  awarded  in  order 
to  make  good  to  the  purchaser  some  loss  or  expense 
which  he  had  suffered  or  been  put  to  in  connection 
with  the  contract,  but  they  are  so  distinct  a  form  of 
relief  that  they  may  most  conveniently  be  discussed  in 
a  separate  chapter.^ 

'  See  infra.  Part  V.  chap.  iii. 


CANADIAN  NOTES. 

C'onipensation. 

The  advertisement  of  a  farm  described  the  property 
as  being  ninety-six  acres  cleared,  and  cultivated,  a  good 
log  house  and  frame  barn  60  x  32  on  the  premises,  also 
driving  shed.  Upon  a  survey  of  the  property  being  made, 
it  appeared  that  the  quantity  of  cleared  land  was  seventy- 
four  and  three-quarter  acres  under  cultivation  and  legal 
fence,  and  twelve  and  a  quarter  acres  of  pasture  land, 
with  some  girdled  trees  standing,  and  a  few  logs  lying 
upon  it  which  had  never  been  cultivated  and  could  not 
be  until  the  logs  should  be  removed.  The  dimensions  of 
the  barn  were  50  feet  by  30  and  there  was  no  driving 
shed  upon  the  property. 

It  was  held,  independently  of  the  stipulation  in  the 
condition  of  sale  providing  for  errors  in  the  advertise- 
ment, that  these  differences  Avere  such  as  entitled  the 
purchaser  to  be  compensated  therefor.  The  provision  as 
to  error  was  that  if  anj  mistake  be  made  in  the  descrip- 
tion of  the  premises,  or  any  other  error  whatsoever  shall 
appear  in  the  particulars,  such  mistake  or  error  shall 
not  annul  the  sale,  but  a  compensation  or  equivalent  shall 
be  given  or  taken  as  the  case  may  require,  such  compensa- 
tion or  equivalent  to  be  settled  by  arbitrators.  The  bill 
for  specific  performance  was  by  the  vendor  against  the 
purchaser.  Canada  Permanent  Building,  etc.,  Society  v. 
Young,  18  Grant's  Ch.  566. 

Where  a  purchase  was  made  of  three  hundred  acres 
more  or  less,  and  upon  a  survey  being  made  of  the  lands 
they  were  found  to  contain  only  two  hundred  and  forty- 
four  acres,  it  was  held  that  this  was  such  a  difference  as 
entitled  the  purchaser  to  compensation,  and  the  fact  that 
the  lands  were  alleged  to  be  of  but  comparatively  small 
value  could  not  affect  the  right  of  the  purchaser  to  an 
allowance  for  the  deficiency.  The  purchase  was  of  a  mill 
site  and  mill.  It  appeared  subsequently  that  the  vendor 
had  previously  sold  the  right  to  take  water  for  the  pur- 
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pose  of  floating  logs  which  fact  was  not  communicated  to 
the  purchaser  when  negotiating  for  such  purchase.  This, 
also,  was  held  to  be  a  subject  for  compensation. 

The  time  for  the  completion  of  the  contract  had  not 
arrived,  some  of  the  instalments  of  the  purchase  being 
not  yet  due.  It  was  held  that  although,  under  the  cir- 
cumstances, there  could  not  be  a  decree  for  specific  per- 
formance, the  purchaser  was  entitled  to  a  declaration  of 
his  right  to  specific  performance  and  an  enquiry  as  to 
title,  the  overdue  instalments  of  purchase  money  being 
paid  into  Court.  Wardell  v.  Tre)iouth,  24  Grant's  Ch. 
465. 

In  Follis  V.  Porter,  11  Grant's  Ch.  442,  the  plaintiff 
sold  to  the  defendant  a  lot  of  land.  The  contract  did  not 
mention  the  number  of  acres  conveyed;  the  conveyance 
stated  the  quantity  to  be  200  acres  more  or  less.  The 
covenants  did  not  warrant  the  quantity.  Part  of  the  pur- 
chase money  remained  as  a  lien  on  the  land,  and  many 
years  afterwards,  but  before  the  purchase  money  was  fully 
'  paid,  the  vendee  discovered  that  there  was  a  deficiency  of 
twenty-four  acres  in  the  contents  of  the  lot.  It  was  held 
that  the  vendee  was  not  entitled  to  compensation  from 
the  plaintiff  for  deficiency  as  against  the  unpaid  pur- 
chase money. 

Per  Mowat  Y.-C. :  "If,  in  the  present  case,  there  had 
been  no  conveyance,  resort  would  have  been  had  to  the 
contract  and  the  contract  does  not  specify  any  quantity, 
but,  though  it  had  specified  the  quantity  in  the  same  terms 
as  the  conveyance  employed,  I  am  not  prepared  to  say 
that  the  defendant  would  have  been  entitled  to  any  re- 
lief, even  before  conveyance.  The  cases  do  not  define 
the  precise  effect  of  the  words  "more  or  less,"  but  it  was 
held  in  Winch  v.  Windiester,  that  these  words  in  a  con- 
tract disentitled  a  purchaser  to  claim  compensation  for 
a  deficiency  of  five  acres  out  of  forty-one,  there  being  no 
intentional  misrepresentation." 

Where  a  purchaser  died  after  paying  three-fourths 
of  the  purchase  money,  leaving  an  infant  heir,  who  was 
entitled  to  a  specific  performance  of  the  contract,  and  the 
vendor,  at  the  instance  of  the  administratrix,  conveyed 
the  property  which  had  greatly  increased  in  value,  to  a 
third  person,  and  it  afterwards  passed  into  the  hands  of 
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persons  \yithout  notice,  it  was  held  tliat  the  heir  could 
sue  the  vendor  in  equity  for  compensation.  Forsyth  v. 
Johnson,  14  Grant's  Ch.  639. 

In  Crain  et  al.  v.  Rapple,  20  O.A.E.  291,  it  was  held 
that  where  a  contract  was  made  by  one  partner  for  the 
sale  of  partnership  lands  to  which  the  other  partner  re- 
fused to  consent,  the  purchaser  could  not  insist  upon  tak- 
ing the  share  in  the  lands  of  the  contracting  partner  with 
a  proportionate  abatement  in  price.  The  judgment  of  the 
Common  Pleas  to  the  contrary  was  reversed. 

Compensation  for  Iniprprements  not  Alloired  where 
Performance  can  he  Decreed. 

Scinhle,  from  Daris  v.  Snyder,  1  Grant's  Ch.  134,  that 
this  Court  in  a  proper  case  has  jurisdiction  to  decree 
compensation  for  improvements  where  the  vendor  is 
unable  to  complete  the  title  to  the  purchaser,  but  the 
Court  will  not  make  such  a  decree  where  specific  per- 
formance of  a  contract  can  be  compelled.  Per  Blake 
Ch. :  "Without  deciding  whether  in  any  case  a  Court 
of  Equity  can  decree  damages  for  the  non-performance 
of  a  contract  or  payment  of  the  value  of  improvements, 
when  the  vendor  is  unable  to  fulfil  his  contract,  and 
tlie  purchaser,  on  the  faith  of  the  contract  has  made 
such  improvements,  (with  respect  to  which  it  is  possible 
that  if  a  case  should  occur  to  call  for  the  exercise  of 
such  a  jurisdiction,  it  would  appear  that  the  Court 
was  not  destitute  of  power  to  afford  the  required  re- 
lief), it  must  be  admitted  that  no  occasion  exists  for 
the  exercise  of  such  a  jurisdiction  when  tlie  specific 
performance  of  a  contract  can  be  compelled  and  complete 
justice  can  be  done  in  that  way ;  and,  as  we  are  of  opinion 
that  this  is  a  case  of  that  description,  it  becomes  un- 
necessary to  decide  the  other  question." 

Compensation  for  Doirer,  etc. 

In  Loughhead  v.  Stubhs,  27  Grant's  Ch.  387,  the  case 
of  TanNorman  v.  Beau  pre  was  followed  and  it  was  held 
that  an  owner  of  real  estate  who  alone  enters  into  an 
agreement  to  sell  will  be  required  to  procure  a  bar  of 
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his  wife's  dower  or  abate  the  purchase  money  in  the 
event  of  her  refusal,  but,  when  his  wife  joins  with  him  in 
a  contract  of  sale,  and  the  purchaser  institutes  pro- 
ceedings to  compel  specific  performance  thereof,  the  wife 
must  be  joined  as  a  party  defendant,  and  the  fact  that 
the  bill  alleges  that  her  only  interest  is  that  of  inchoate 
doweress  forms  no  ground  for  dispensing  with  her  being 
so  joined. 

Where  a  party  agrees  to  convey  property,  he  is  bound 
to  do  so  free  from  dower,  or,  if  the  wife  will  not  release 
her  dower,  then  to  convey  subject  thereto  with  an  abate- 
ment in  the  purchase  money.  Kcndrew  v.  Sheioan,  4 
Grant's  Ch.  578. 

In  VanNorman  v.  Beauprc,  5  Grant's  Ch.  599,  it  was 
held  that  although  at  law,  the  right  of  dower  is  during 
the  life  of  the  vendor  a  nominal  encumbrance  only,  the 
purchaser  has  a  right  in  equity  to  compel  its  removal, 
or  to  have  specific  performance  of  the  contract  with  an 
abatement  in  the  amount  of  the  purchase  money  in  re- 
spect of  such  encumbrance. 

In  Hkuiiier  v.  Ainsirorth,  2i  Grant's  Oh.  148,  it  was 
held  that  where,  in  a  suit  for  specific  performance,  tlie 
wife  of  the  veudor  refuses  to  join  in  the  conveyance  for 
the  purpose  of  barring  her  dower,  the  proper  mode  of 
protecting  the  purchaser  is  to  set  aside  a  certain  portion 
of  the  purchase  money  to  indemnify  him  against  the 
claim  for  dower  in  the  event  of  the  wife  subsequently 
becoming  entitled  thereto  by  surviving  her  husband, 
the  interest  during  the  joint  lives  of  the  vendor  and  his 
wife  to  be  paid  to  him  and  the  principal  to  be  paid  also 
on  her  decease 

Although  at  law  the  right  of  dower  is  during  tlie  life 
of  the  vendor  a  nominal  encumbrance  only  the  purchaser 
has  a  right  in  equity  to  compel  its  removal,  or  to  have 
specific  performance  of  the  contract  with  an  abatement  in 
the  amount  of  the  purchase  money  in  respect  of  such 
encumbrance.  Tun'S'onnan  v.  Beauprc,  5  Grant's  Ch. 
599. 

See  also  the  remarks  of  the  Vice-Chancellor  in  Gra- 
ham et  ah  V.  Stevens,  27  Grant  440,  where  the  question 
of  getting  rid  of  an  encumbrance  was  treated  as  a  ques- 
tion of  conveyancing  and  not  a  question  of  title. 
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Application  Should  he  in  Court. 

An  application  by  a  purcliaser  in  a  suit  for  specific 
performance  for  an  abatement  of  purchase  money  on  the 
ground  of  outstanding  dower,  should  be  made  in  Court 
and  not  in  Chambers.  Shinners  v.  Graham,  1  Ch.  Ch. 
212. 

In  Odea  v.  8ynott,  2  Ch.  Ch.  446,  it  was  ruled  that  a 
motion  for  compensation  for  want  of  possession  in  a 
specific  performance  suit  should  be  made  in  Court  and 
not  in  Chambers. 
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CHAPTEE   III. 

DAIklAaES. 

§  1298.  In  early  times,  the  Court  of  Chancery  did  cistinc- 
not  entirely  disclaim  jurisdiction  in  respect  of  damages,  tween 
where  they  were  incident  to  the  subject-matter  already  saUmiand 
in   contention   before   the    Court.'     Subsequently   the  "^^^^^g^^- 
jurisdiction  was  disowned,  and  a  broad  distinction  set 
up  between  compensation  and  damages,  the  extent  and 
measure  of  the  one  being  regarded  as  different  from 
that  of  the  other,   so  that  (to  follow  the  illustration 
given  by  Lord  Eldon)  if  A.  contracted  to  sell  to  B.  an 
estate  tithe  free,  and  B.  contracted  to  sell  it  to  0.  on 
the  same  conditions,  and  it  was  found  that  A.  could 
not  convey  tithe  free,  he  might  be  compelled  by  the 
Court  to  make  compensation  for  the  difference  in  the 
value  of  the  property,  but  not  for  the  damage  sustained 
by   B.  from   being    unable   to    complete    his    contract 
with  C." 

§  1299.  However,  in  a  case  which  came  before  the  Prothero 
Lords  Justices  in  the  year  1855,  the  jurisdiction  of  the 
Court  of  Chancery  to  award  damages  for  the  want 
of  a  literal  performance  of  a  contract  which  it  had 
directed  to  be  specifically  performed  ^  was  reasserted. 
"  It  is  the  constant  course  of  the  Court,"  said  Turner 

I  Gleaton  v.   Gtower,  Finch,  164 ;       17  Ves.  278 ;  Jenkins  v.  Parkinson, 
City  of  London  v.  Nash,  3  Atk.  512,      ^  My.  &  K.  5. 
where  Lord  Hardwioke  refused  spe-  ^  Of  course  if,  in  any  particular 

.„         „  1.  i     T      J  u  case,  the  Court  holds  that  there  was 

cific  performance,  out  relieved  by  way  ,  ,  ,  ■ 

no  contract,  there  can  be  no  claim 

of  damages,  to  be  ascertained  by  an       „      ,  ,.  -nT-ij 

°    '  •'for  damages  or  compensation.     Wiid 

issue  of  quantum  damnificatus.  y.  Woolwich  Borough  Council,  [1910] 

^  Per  Lord  Eldon  in  Todd  v.  Gee,      1  Ch.  at  p.  42. 
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L.J.,  "in  the  case  of  vendor  and  purchaser,  where  a 
sufficient  case  is  made  for  the  purpose,  to  make  an 
inquiry  as  to  the  deterioration  of  the  estate,  and  in 
so  doing,  the  Court  is,  in  truth,  giving  damages  to  the 
purchaser  for  the  loss  sustained  by  the  contract  not 
having  been  literally  performed."  ^ 
Lord  §  1300.  In    the    year    1858    an    express    power    of 

Cairns'  ^.  .  .  c  -n  r 

Act.  awarding  damages  m  cases  oi  specmc  periormance  was 
conferred  upon  the  Court  of  Chancery  by  the  Chancery 
Amendment  Act  of  that  year  ^  (commonly  called  Lord 
Cairns'  Act),  whereby  it  was  enacted  (section  2)  that, 
in  all  cases  in  which  the  Court  of  Chancery  then  had 
jurisdiction  to  entertain  an  application  for  an  injunction 
against  the  breach  of  any  covenant,  contract,  or  agree- 
ment, as  against  the  commission  or  continuance  of  any 
wrongful  act,  or  for  the  specific  performance  of  any 
covenant,  contract,  or  agreement,  it  should  be  lawful  for 
the  same  Court,  if  it  should  think  fit,  to  award  damages 
to  the  party  injured  either  in  addition  to  or  in  substi- 
tution for  such  injunction  or  specific  performance ;  and 
that  such  damages  might  be  assessed  in  such  manner  as 
the  Court  should  direct. 

It  is  to  be  noticed  that  the  jurisdiction  given  by  this 
enactment  is  a  discretionary  one,  and  enables  the  Court 
to  deprive  a  suitor  of  what  would  otherwise  be  his 
right  to  specific  performance. 

It  is  also,  however,  to  be  borne  in  mind  that  the 
jurisdiction  to  award  damages  conferred  by  Lord  Cairns' 
Act  has  not  altered  the  established  principles  upon 
which,  before  the  Act,  Courts  of  Equity  acted  in  relation 
to  the  grant  of  an  injunction  ? 

1  In  Prothero  v.  Phelps,  7  De  G.  '  Shelfer  v.  City  of  London  Elec- 

II.  &  G.  at  p.  734  trie,  &c.    Co.,  [1895]  1  Ob.  287,  at 

=  21    &   22    Vict.    c.    27.      This  pp.   311,  315.      See,  too,  as  to  the 

statute  has  been  repealed  (46  &  47  principles  on  which  the  Court  gives 

Vict.   c.  49),   hut  without   atfecting  damages   instead   of  an    injunction, 

the    jurisdiction    conferred    by    it.  Cowper  v.  Laidler,  [1908]  1  Ch.  337, 

Sayers  v.  Oollyer,  28  Ch.  D.  103.  339. 
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§  1301.  It  was — as  indeed  the  language  of  the  second  Condition 
section  of  Lord  Cairns'  Act  clearly  shows — a  condition  toTuris-"^ 
precedent  to  the  Court  of  Chancery's  awarding  damages  under" 
under  that  Act  that  the  plaintiff  should  show  himself  to  *'^^'  -^'^*- 
have  been  entitled,  at  the  time  when  he  commenced 
his  suit,  to  some  equitable  relief  of  the  nature  specified 
in  that  section.'     Accordingly  where  a  plaintiff  prayed 
for  the  performance  of  an  alleged  contract  by  a  company 
to  allot  shares  to  him,  and  also  if  all  the  shares  had 
been  allotted  to  other   persons,  for  damages,  and   it 
appeared  that  all  the  shares  had  been  allotted  before 
the  filing  of  the  bill,  it  was  held  that,  specific  perform- 
ance having  from  the  first  been  impossible,  the  claim 
for  damages  also  failed.^ 

§  1302.  It  is  apprehended  that  where  damages  are  Pleasure 
awarded  under  this  Act  in  substitution  for  specific  damages. 
performance,  the  measure  of  damages  would  be  the 
same  as  in  an  action  at  Common  Law  for  breach  of  the 
contract.^  So,  where  the  damages  at  Common  Law 
would  be  nominal,  they  would  also,  it  is  submitted,  be 
nominal  under  the  statute. 

§  1303.  In  a  case  decided  by  Lord  Hatherley  {when  Micuuton 
Wood  V.C),  the  contract  was  that  the  defendant  should ''"  "^'"'^' 
grant  a  lease  of  a  paper-mill  to  M.  ;  that  M.  should  pay 
122?.  for  sundry  articles  on  the  premises,  and  should 
execute  sundry  improvements ;  and  that,  if  the  defen- 
dant should  fail  to  grant  a  valid  lease,  he  would  repay 
the  1221.  and  all  outlay  on  improvements.  M.  paid 
the  122?.  and  expended  about  5,000?.  on  the  premises ; 


1  Proctor  V.  Bayli/,  42  Ch.  D.  390.  112  ;    Eogers  v.    OhaUis,   27   Beav. 

'  Ferguson  v.  Wilson,  L.  R.  2  Oh.  175 ;  and  Middleton  v.  Magnay,  2 

77  ;   Lavery  v.   Pursell,  39  Ch.  D.  H.  &  M.  at  p.  236. 

508,  519.     Compare  Howe  v.  Hunt,  ^  Rock  Portland  Cement  Company 

31  Beav.  420,  and  Hilton  v.  Tipper,  v.  Wilson,  31  W.  R.  193.    As  to  the 

16  W.  R.  888,  with  Franklinski  v.  measure  of  damages   for   breach  of 

Ball,  33  Beav.  560.    See  also  Lewers  a  contract  for  the  sale  of  growing 

V.  JEarl  of  Shaftesbury,  L.  R.  2  Eq.  timber,    see    McNiell   v.    Pichards, 

270;  Scott  V.  Payment,  L.  R.  7  Eq.  [1899]  1  I.  R.  79. 
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but  afterwards,  on  investigation  of  the  title,  it  appeared 
that  the  defendant  could  not  grant  a  valid  lease  accord- 
ing to  the  contract.     Upon  bill  filed  by  M.  for  specific 
performance,  or,  if  the  defendant  could  not  grant  a 
valid  lease,  for  repayment  of  M.'s  outlay  and  damages, 
it  was  argued  for  the  defendant  that  there  could  be  no 
specific  performance  of  the  contract  to  grant  a  lease, 
that  the  alternative  contract  to  repay  outlay  was  not 
a  subject   for  specific  performance,  and   that  damages 
would   not  be   given   where  specific  performance  was 
impossible.     But  these  arguments  were  repelled  by  the 
Judge,  who  said  "  There  is  an  implied  contract  in  every 
case  between  vendor  and  purchaser,  that  the  purchaser 
shall  have  a  lien  on  the  property  to  the  extent  of  the 
purchase-money   he   has   paid,    and   here   there   is   an 
express  stipulation  that  the  money  expended  shall  be 
repaid.     This  right  will  sustain  a  claim  for  damages 
just  as  much  as  the  right  to  specific  performance  of  the 
contract  to  grant  a  lease  which  has  dropped  by  reason 
of  the  impossibility  of  performance."  ^ 
Order  for       §  1304.  In  a  case  decided  in  the  year  1866,  where, 
suSe?^^    after   specific   performance    of    a    contract    had    been 
deo?e*ef°    decreed,    certain   facts    occurred    from   which   it    was 
alleged    that    damage    had    arisen    to    the     plaintiff's, 
Kindersley  V.C.  held  that  the  Court  of  Chancery  had, 
under  Lord  Cairns'  Act,  no  jurisdiction  to  make  after 
decree,  on  motion  in  the  cause,  an  order  for  assessing 
damages  ;  inasmuch  as  such  an  order  would  in  eff'ect  be 
a  supplemental  decree  founded  on  what  had  occurred 
since  the  decree  was  made.^ 
Effect  of       §1305.  Now,   however,   the    jurisdiction    conferred 
ture^Acts  upon  the  Court  of  Chancery  by  Lord  Cairns'  Act,^  and 
damages.  ^^^^  *^^  ^^^  powers  of  granting  damages  which  before 

1  Middleton  v.  Magnay,  2  H.  &  M.      dant's  default,  see  supra.  Part  IV. 

at  p.  237.  chap.  iv.  §  1174. 

2  Corporation  of  Eythe  v.  East, 

L.  E.  1  Bq.  620.     As  to  granting  ^  See  Fritz  v.  Eolson,  14  Ch.  D. 

damages  after  judgment,  upon  defen-      542. 
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the  passing  of  the  Judicature  Acts  were  exercisable  by 
the  Common  Law  Courts,  are  by  virtue  of  the  Judica- 
ture Act,  1873  (ss.  16,  76),  vested  in  the  High  Court  of 
Justice ;  and  by  the  last-mentioned  Act  it  is  expressly 
enacted  (s.  24  (7))  that  the  High  Court  and  the  Court 
of  Appeal,  in  the  exercise  of  their  respective  jurisdic- 
tions, in  every  cause  or  matter  pending  before  them 
respectively  shall  grant,  either  absolutely  or  on  such 
reasonable  terms  as  to  them  shall  seem  just,  all  such 
remedies  whatsoever  as  any  of  the  parties  thereto  may 
appear  to  be  entitled  to,  in  respect  of  any  and  every 
legal  or  equitable  claim  properly  brought  forward  by 
them  respectively  in  such  cause  or  matter ;  so  that,  as 
far  as  possible,  all  matters  so  in  controversy  between 
the  parties  may  be  completely  and  finally  determined, 
and  all  multiplicity  of  legal  proceedings  concerning  any 
of  such  matters  avoided. 

§  1306.  The  Court  therefore  can  now  give  damages  Present 
in  any  of  the  following  cases,  viz.  : —  of  the 

(i.)  In  substitution  for  specific  performance  where   °"^ ' 
there  is  a  case  for  specific  performance, — under  Lord 
Cairns'  Act. 

(ii.)  Where  there  is  no  case  for  specific  perform- 
ance,— under  the  Judicature  Acts. 

(iii.)  In  addition  to  specific  performance  in  whole 
or  in  part, — under  Lord  Cairns'  Act,  and  probably 
also  under  the  Judicature  Acts. 
Accordingly,  a  plaintiff"  may  now  come  to  the  Court  and 
say,  Give  me  specific  performance,  and  with  it  give  me 
damages,  or  in  substitution  for  it  give  me  damages,  or 
if  I  am  not  entitled  to  specific  performance  give  me 
damages  as  at  Common  Law  by  reason  of  the  breach  of 
the  agreement.^ 

'  Elmore  v.  Pirrie,  57  L.  T.  333.  (not   a   case    for   siaecifio    perform- 

See    Dominion     Coal   Co.    v.    Do-  ance,     but    damages    given) ;    also 

minion  Iron  and  Steel  Co.,   [1909]  Worthing    Corporation    v.    Heather 

A.    0.   293 ;    78  L.  J.    P.    C.    115  (specific  performance  of  an  option  to 
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Present         But  in  order  to  the  exercise  of  the  peculiar  juris- 
ofjurte    diction  under  Lord  Cairns'  Act,  the  observance  of  the 
f^f°^     condition  imposed  by  that  statute  is,  notwithstanding 
Lord^_      the  Judicature  Acts,  still   obligatory  upon  the  Court : 
Act         and   damages   in   addition    to   or   in   substitution   for 
specific  performance  will  be   given  by  virtue  of  that 
jurisdiction    only   when   the   plaintiff   had    a   case   for 
specific  performance  at   the  time  when  he  issued   his 
writ.^      Furthermore,  the   plaintiff"  cannot   succeed   on 
a  claim  for  damages  in  substitution  for  specific   per- 
formance   when  he  has   even    after    the   action    began 
disentitled   himself  to   specific   performance,  as  where 
a  vendor  after  action   sold  the  subject-matter  of  the 
contract  to  a  third  person.^ 
xjtmtyof      §  1307.  The  Court's  jurisdiction  in  damages  is  an  apt 
diotionlu  and  flexible  instrument  for  doing  exact  justice  under 
damages,  ^-j^^  divcrse  and  complicated  circumstances  of  many  of 
the  cases  upon  which  the  Court  has  from  time  to  time 
to  adjudicate. 

For  instance,  where  the  plaintiff  contracted  with  the 
defendant  to  take  a  lease  of  property  belonging  to  the 
latter,  for  the  purpose,  as  he  knew,  of  carrying  on  a 
business  which  the  plaintiff  intended  to  carry  on  there, 
and,  owing  to  the  defendant's  wilful  refusal  to  perform 
his  part  of  the  contract,  the  plaintiff  was  for  fifteen 
weeks  unable  to  commence  his  business ;  the  Court,  in 
addition  to  giving  judgment  for  the  specific  perform- 
ance of  the  contract,  awarded  250^.  to  the  plaintiff  by 
way  of  damages,  in  respect  of  his  loss  of  profits  during 
the  fifteen  weeks.^     And  in  another  case*  it  was  held 

purchase,  wliicli  was  void  for  remote-  v.  Berridge,  19  Ch.  D.  233,  followed 

ness,  unenforceable,  but  damages  for  as  to  damages  in  Royal  Bristol,  &c. 

breacb  of  contract  given),  [1906]  2  Building Societyy.Bomash,35 Ch.I). 

Oh.  532.  390 ;    Wesley  v.    Walker,  26  W.  R. 

1  White  V.  Bohj,  26  W.  R.  133.  368.     Consider  Hyam  v.    Terry,  25 

2  Hipgraver.  Case, 28  Ch.  D.  356.  Sol.  Jo.  371. 

3  Jaques  V.  Millar,  6  Ch.  D.  153 ; 

S.  C.  (No.  2),  26  W.  R.  368,  over-  "  Jones  v.  Gardiner,  [1902]  1  Ch. 

ruled  on  another  point  in  Marshall      at  p.  195. 
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that  damages  could  be  recovered  by  a  purchaser  for 
delay  in  completing  a  contract  for  sale  of  real  estate, 
where  the  delay  had  been  caused  by  default  of  the 
vendor,  not  in  consequence  of  want  of,  or  defect  in, 
title,  or  in  consequence  of  conveyancing  difficulties,  but 
by  reason  of  the  vendor  not  having  cared,  or  troubled, 
or  taken  reasonable  pains  to  perform  his  contract. 

§  1308.  Where  the  plaintiff  was   at  the   time  when  Suit 
he  filed  his  bill  entitled  to  specific  performance,  and  to  he°armg 
also  to  damages  for  injury  occasioned  to  him  by  the  ^°amages. 
defendants'  delay  of  performance,  and  before  the  suit 
could  be  brought  to  a  hearing  the  defendants  performed 
the  contract ;  it  was  held  that  the  plaintiff  was  never- 
theless justified  in  bringing  his  suit  to  a  hearing  for  the 
damages.^ 

§  1309.    Sometimes   the    Court   can  best  do   justice  Partial 
by  enforcing  the  specific  performance  of   one  part  oiancepius 
the  contract  and  awarding  damages  for  breach  of  the   ^"^'^s®^- 
remainder.     Where,  for  instance,  a  man  contracted  to 
pull   down  an   old  house,  to  rebuild,  and  to  accept  a 
lease  of  the  new  building,  and  then  made  default  in 
rebuilding.  Lord  Hatherley  (then  Wood  V.C.)  held  the 
intended  lessor  entitled  to  have  damages  for  the  non- 
building,  and  also  specific  performance  of  the  contract 
to  accept  a  lease.^ 

§  1310.  Again,  it  may  well  happen  that,  though  the  Damages 
Court  has  jurisdiction  to  enforce  the  specific  perform- tution  for 
ance  of  a  contract,  the  justice  of  the  case  will  be  better  ancl""^"^" 
met  by  awarding  damages  in  substitution.     Thus  where 
a   railway   company  contracted   with   a   landowner  to 
"  erect  set  up  and  construct  a  station  "  on  land  which 
they  had  bought  from  him,  but  the  contract  contained 

1  Cory  V.  The  Thames  Ironworks  followed  in  Mayor  and  Corporation 
and  Shipbuilding  Co.,  11  W.  R.  589.  of  London  y.  Southgate,  17  W.  R. 
Of.  S.  0.  (in  Q.  B.)  L.  R.  3  Q.  B.  197.  Distinguish  Norris  v.  Jackson, 
181.  1  J.  &  H.  319 ;  and  see  Samuda  v. 

2  Soames  v.    Mge,    Johns.    669,  Law/ord,  4  Gi£f.  42. 

F.  2   T 
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no  further  description  of  the  station,  and  no  stipulation 
as  to  the  user  of  it  when  erected;  and  the  company 
afterwards  refused  to  erect  a  station  on  the  agreed  site  ; 
the  Court  of  Appeal  in  Chancery,  considering  that  it 
could  not  satisfactorily  do  justice  by  means  of  a  decree 
for  specific  performance,  directed  that  the  damage 
sustained  by  the  landowner  by  reason  of  the  non- 
performance of  the  contract  should  be  ascertained  (by 
an  inquiry  in  Chambers)  and  the  amount  paid  to  him 
by  the  company/ 
Where  §  1311.  It  may  happen  that  a  purchaser  finds  himself 

has  no  Unable  to  obtain  specific  performance  of  a  contract 
*'*^®'  owing  to  some  fatal  defect  in  his  vendor's  title,  which 
was  unknown  to  him  (the  purchaser)  at  the  time  when 
he  entered  into  the  contract.  In  such  a  case  ^  damages 
are  the  only  possible  form  of  relief  :  and  the  vendor 
will  not  be  allowed  to  escape  from  liability  to  pay  them 
by  purporting  to  rescind  the  contract  under  a  condition 
entitling  the  vendor  to  rescind  in  the  event  of  the 
purchaser  making  any  objection  or  requisition  in  respect 
of  the  title  which  the  vendor  is  unwilling  to  comply 
with  :  for  such  a  condition  does  not  apply  to  a  case 
where  the  vendor  has  not  any  title  at  all.^ 
The  rale  §  1312.  It  is  to  be  bomc  in  mind  that,  according 
^FiureauY.  to  ^^  exceptional  and  anomalous  rule,  established  in 
Tiwrnuu.  piurgau  V.  Thornhill,'  if,  upon  a  contract  for  the  pur- 
chase of  real  estate,  the  vendor  is,  without  fraud,  and 
(as  should,  it  is  conceived,  be  added)  without  default 
on  his  part,  incapable  of  making  a  good  title,  the  pur- 
chaser is  not  entitled  to  any  compensation  in  damages 
for  the  loss  of  his  bargain,  beyond  such  expenses  as  he 
may  have  incurred  under  the  contract  in  investigating 

1  Wilsonv.  Northampton  and  JBan-  3  Bowman  v.   Hyland,  8  Ch.  D. 

hury  Junction  RaUioay  Co.,  L.  E.      ggg,   590 ;   cf.   Oaheley  v.  Ramsay, 

,  a  -D      1   T  -jr     J  27   L.   T.    745.       See,    too,    siifn-a, 

'  See,  e.g.,  Fearl  Life  Assurance  >      ^     i 

Co.   V.   Buttenshaw,  [1893]  W.  N.      ^^''*  "^-  '^^^P-  ^^^^-  §§  1^52  et  seq. 

L23.  4  2  W.  Bl.  1078. 
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the  title/  However,  in  a  case  where  there  was  a 
contract  for  the  sale  of  leasehold  property,  which  the 
vendor  could  not  assign  without  a  license  from  his 
lessor,  it  was  held  that  the  rule  did  not  prevent  the 
purchaser  from  recovering  damages  which  he  had  sus- 
tained by  reason  of  the  vendor's  wilful  omission  to  do 
his  best  to  procure  the  license/ 

§  1313.  Where  an  action  is  brought  for  specific  per-  Mistake 
formance,  and  specific  performance  is  refused   on   the  tendant. 
sole  ground  of  a  mistake  by  the  defendant,  the  Court 
will  now  consider  the   question  of  damages,  and  give 
the  same  damages  as  would,  under  the  old   practice, 
have  been  given  in  an  action  at  Law.* 

§  1314.    Where  there  was   a  case  for   damages,  the  Asoertain- 
Court  of  Chancery  sometimes  directed  an  issue  to  ascer-  quantum 
tain  the  amount.*     The  more  usual  course  was  to  direct  damages. 
an  inquiry  in  Chambers  as  to  the  sum  to  be  awarded 
or  allowed  :  and  this  is  still  commonly  done.^     In  many 
cases,  however,  the  damages  have  been  assessed  by  the 
judge  himself  at  the  trial,  and,  where  the  plaintiff  has 
not  been  ready  with  his  evidence  as  to  the  amount  of 
damages,  the  trial  has  been  adjourned  to  give  time  for 
it  to  be  obtained.     It  seems  clearly  desirable  that  the 
assessment   of  damages   should,   wherever   practicable, 

1  Bain  v.  Fothergill,  L.  E.  7  H.  L.  320,  327,  329.      See,   too,  Jones  v. 

158,  201,  207,  208,  210.     See,  too,  Gardiner,  [1902]  1  Ch.  at  p.  195. 

Re   Wilsons   and  Stevens'   Contract,  s  p^,.  james  and  Cotton  L.JJ.  in 

[1894]  3  Ch.  at  p.    553,  a   case  of  Tamplin  v.   James,   15    Ch.    D.   at 

a  summons  under   the  Vendor  and  pp_  222  223. 
Purchaser  Act,  1874 ;   and   Morgan 

V.  Russell  &  Sons,  [1909]   1   K.  B.  ^'3-  ^"'"^  ^-  '^'  Thames  Iron- 

357,  367;  78  L.  J.  K.  B.  187  (con-  '"'"■^'    *"'^    ShipUilding    Co.,    11 

tract  to  sell   slag  to  be  severed  and  W.  R.  589;  S.  C.   (in  Q.  B.)  L.  E. 

removed  by  the   purchaser).     Note,  ^  ^-  ^-  ^^^-     ^f-  Nelson  v.  Bridges, 

however,  that   the  rule  in  Bain  v.  ^  Beav.  239,  and  Ferguson  v.  Tad- 

FothergiU  has   nothing   to  do  with  """*'  ^  ^™-  S^^" 

sales   by  the    Court.      EolUwell  v.  ^  gee  Seton  (6th  ed.),  2207,  2227, 

Seacombe,  [1906]  1  Ch.  at  p.  4'30 ;  2271,  2272.     As  to  the  costs  of  such 

75  L.  J.  Ch.  289.  an    inquiry,   cf.    Slach  v.   Midland 
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Bay  V.  Singleton,  [1899]  2  Ch.      Railway  Co.,  16  Oh.  D.  81. 
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take  place  at  the  trial,  without  any  separate  inquiry : 
for  otherwise  the  parties  are  virtually  put  to  the  expense 
of  two  trials  of  the  same  question.^ 
Damages       §  1315.   It  may  here  be  mentioned  that  a  vendor, 
by  vendor  who  offers  property  for  sale  by  auction  on  the  terms 
ditionsof  °f  printed  conditions,  can  be  made  liable  in  damages 
®^'®-         to  an  intending   purchaser,  who   accepts   the  offer,  if 
those   conditions   are  violated  by  the  vendor — if,  for 
instance,   the   vendor    declines    to    allow   the   highest 
bidder,   duly  tendering  the  prescribed  deposit,  to  sign 
the   prescribed   memorandum   of   contract.      And    the 
Statute  of  Frauds  affords  no  defence  to  the  vendor  in 
such  a  case.^ 

1  Jaques  v.  Millar,  6  Oh.  D.  153 ;  but  the  Court  declined  to  give  the 

Wesley  v.    Walker,  26  W.  B.  368;  plaintiff  (purchaser)   a  lien   on   the 

Seton  (6th   ed.),    2278.      See,  too,  ,     j  .     ,,  ^    r xt.    j 

„         ^„         „  '  r-i  r^^r.^  r.  ^,  ^^''^^  ^^r  ths  aittount  of  the  damages. 

Cornwall  v.  Benson,   [1900]  2  Oh.  ° 

298,  305,  where  the  damages  were  ^  Johnston  v.  £oyes,  [1899]  2  Oh. 

assessed   by  the  Court   of  Appeal ;      at  p.  77. 


CANADIAN  NOTES. 

■     Damages. 

In  Barlow  V.  Williams,  16  Man.  164,  it  was  held  that 
when  specific  performance  for  any  reason  cannot  be 
granted,'  the  plaintiff  may  be  awarded  damages  in  lieu 
thereof  as  at  common  law,  and  no  delay  in  seeking  his 
remedy,  short  of  that  imposed  by  the  Statute  of  Limita- 
tions should  afford  sufficient  defence. 

Where  an  infant  claimed  specific  performance  'of  a 
contract  and  damages  in  the  alternative,  it  was  held  in 
Johnson  V.  Gudminisoii,  19  Man.  83,  that  the  fact  that 
specific  performance  could  not  be  granted  did  not  bar 
the  plaintiff  from  recovering  damages  for  the  breach  of 
the  contract,  these  remedies  having  been  claimed  in  the 
alternative.  Etpgrave  v.  Case,  28  CD.  356,  is  dis- 
tinguished. 

In  Smith  et  at.  V.  Mitchell,  3  B.C.  450,  it  was  held, 
among  other  things,  that  a  party  cannot  be  decreed  ^ino 
flatu  both  specific  performance  and  rescission,  and  where 
he  obtains  rescission  he  cannot  have  damages  which  are 
given  as  in  lieu  of  specific  performance. 

In  O'Donnell  v.  Black,  19  Grant's  Ch.  620,  an  intend- 
ing purchaser  attended  an  auction  sale  of  lands  and  bid 
off  the  property,  but  no  memorandum  or  agreement  was 
signed  evidencing  the  contract,  and,  the  vendor  having  re- 
fused to  complete  the  sale,  the  purchaser  filed  a  bill  for 
specific  performance. 

It  was  held  that  this  was  not  a  case  in  which  the 
Court  would,  on  refusing  specific  performance,  direct  an 
enquiry  under  28  Vict.  ch.  17,  Out.  (Sir  Hugh  Cairn's 
Act).  The  learned  Chancellor  Spragge  treats  the  case 
of  Soames  v.  Edge  as  an  exceptional  case  and  one  which 
seems  to  break  through  a  general  rule.  He  thought  that 
in  this  case  the  bill  should  never  have  been  filed  at  all 
and  that,  therefore,  it  was  not  a  case  in  which  an  en- 
quiry should  be  made  as  to  damages. 
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In  Casey  v.  Eanlan,  22  Grant's  Oh.  445,  it  was  held 
that  under  section  32  of  the  Administration  of  Justice 
Act,  1873,  the  Court  of  Chancery  of  Ontario  has  cogni- 
zance of  all  the  rights  of  all  the  parties  arising  out  of  an 
agreement,  and  if  either  was  entitled  to  damages  the 
Court  ought  to  ascertain  them.  In  this  view,  in  a  suit  for 
specific  performance  to  Avhich  the  plaintiff  was  found 
not  entitled,  a  reference  was  directed  to  enquire  as  to 
damages  sustained  by  a  purchaser  by  reason  of  breach  of 
the  contract,  and  also  as  to  damages  sustained  by  the 
vendor  by  reason  of  breach  of  covenant  in  the  instru- 
ment constituting  the  agreement. 
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CHAPTER  IV. 

REFERENCE   OP   TITLE. 

§  1316.  Where  the  vendor  of  land  sues  the  pur-  Pmohasec 
chaser  for  a  specific  performance  of  the  contract,  the  dant. 
defendant  may,  in  some  cases,  succeed  in  having  the 
action  dismissed  at  the  trial,  on  the  ground  of  a  defect 
in  the  plaintiff's  title,  provided  the  defect  in  title  has 
been  prominently  put  forward  in  the  pleadings  :  ^  but 
where  this  is  not  the  case,  the  defendant  is  entitled  to 
have  an  inquiry  ^  directed  as  to  the  title  of  the  vendor 
to  the  lands  in  question.  This  right  is  derived  from 
the  extraordinary  nature  of  the  jurisdiction  which  the 
vendor  seeks  to  put  in  action,  in  consideration  of  which 
the  purchaser  has  a  right,  not  only  to  have  such  a  title 
as  the  vendor  offers  upon  the  abstract  unauthenticated, 
but  the  highest  assurance  upon  the  nature  of  his  title 
which  can  be  acquired  for  him  by  the  production  of 
deeds,  the  directing  of  inquiries,  and  the  sifting  of  the 
vendor's  conscience.^ 

Hence  it  follows  that,  though  the  purchaser  may 
admit  that  he  has  only  one  particular  objection,*  or  no 
objection  at  all  ^  to  the  title,  he  is  equally  entitled  to 
a  general  reference  as  to  it. 

§  1317.  Still  whenever,  in  a  judgment  decreeing  the  Reference 
specific  performance  of  a  contract,  an  inquiry  whether  teimT^'^* 

1  Lucas  V.  James,  7  Ha.  418,  425.  *  Lesturgeon  v.  Martin,  3  My.   & 

2  For   forms   of  this  inquiry,  see  jj_  255. 
Seton  (6th  ed.),  2226,  2258. 

3  Jenkins   v.  Hiles,    6   Yes.    646,  ^  Jenkins  v.  Hihs,   6   Ves.   646 ; 
653.  cf.  Fleehuood  v,  Oreen,  15  Ves.  594. 
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the  vendor  can  make  a  good  title  is  directed  in  general 

terms,  it   must   be   understood   to  mean  a   good  title 

according  to   the   terms   of  the  contract :   but   if  the 

vendor   wishes    to    prevent   the     renewal,    under    the 

inquiry,   of  objections   waived   before   the    action,   he 

should  guard  himself  by  establishing   such   waiver  at 

the  trial,  and  taking  care  that  the  judgment  expressly 

recognizes  it :   for  under  a  general  inquiry  as  to  title 

the   Court   will  not    enter  into  any    question    of   such 

waiver/ 

Pur.  §  1318.  However,   where    a    purchaser   allowed    the 

coste^dL  vendor's  suit  for  specific  performance  to  proceed  to  the 

allowed,    point  of  ^-^q  inquiry  as  to  title,  before  bringing  forward 

an   objection   which   was   patent    on   the   face    of  the 

abstract  originally  delivered,    he  was  not  allowed  his 

costs  of  the  inquiry,  though  the  objection  was  fatal  to 

the  title.' 

Vendor         §  1^19.  The  right   to  the  reference   is   that   of  the 

carmot      purchaser,  and  the  vendor  cannot  except  to  the  title, 

so  as  to  assert  his  own  title  to  be  bad.^ 
Purchaser      §  1320.  The  purchaser  is  also  entitled  to  a  reference 
plaintiff,    of  title  where  he  is  plaintiff  in  an  action  for  specific 
performance  ;  but  inasmuch  as  in  this  case  it  is  he,  and 
not  the  vendor,  who  is  calling  on  the  Court  to  act,  he 
does  so  at  his  own  risk ;  and  therefore,  if  he  knows  of 
objections  and  asks  for  a  reference,  and  then  waives  the 
objections,  he  will  have  to  bear  the  costs  of  investi- 
gating the  title.^     And  it  would  seem  that  the  same 
result  must  follow  where  the  effect  of  a  reference  is  to 
show  that  the  vendor  had  at   the  due  time  disclosed 
to  the  purchaser  a  perfect  title.* 
In  respect      §  1321.  The  right  to  this  reference  is  not  confined  to 

1   Upperton  v.  Mckolson,  L.  R.  6  ^  Bradley   v.   Munton,   15    Beav. 

Oh.  437 ;  Curling  v.  Awtin,  2  Dr.      ^60. 

&   Sm.   129;  McMurray  v.  Spicer,  '  Bennett  v.  Fowler,  2  Beay.  302. 

T     T3     K   TJ-.     f;97       rr    n    7  ^f.  Freme  v.  Wright,  4  Mad.  364. 

L.   R.   5   tq.   oil.      Ui.    Corless  v.  jcit?        fv^Tri 

^  ■*  See  Lyle  v.  Earl  of  Tarborough, 

Sparling,  I.  R.  8  Eq.  335.  Johns.  70. 
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sales  of  real  estate,  but  extends  to  auy  species  of  pro-  of  what 
perty  with  regard  to  which  the  Court  may  entertain  an  the  r^^t 
action  for  specific  performance,  and  the  nature  of  which  '^^^^^^' 
renders  such  an  inquiry  proper.     Accordingly,  inquiries 
have  been  directed  into  the  title  of  vendors  to  shares 
in  railway  companies,^  and  in  mining  concerns.^     The 
nature  of  the  inquiry,  of  course,  varies  according  to  the 
nature  of  the  property,  and  the  essentials  of  a  good 
title  to  it. 

§  1322.  But  there  are  necessarily  many  contracts  in  where 

.       ,  .   ,  ....  ,  -,      reference 

respect  of  which  no  such  inquiry  is  or  can  be  made,  not  di- 
Where  the  contract  is  not  for  the  sale  of  any  property, 
such  a  reference  is  of  course  out  of  the  question.  And 
so,  too,  where  a  contract  is  rather  in  the  nature  of  a 
compromise  of  disputed  rights  than  of  a  contract  for 
sale,  the  Court  will  not  make  the  inquiry.^  In  a  case 
where  a  small  piece  of  land  was  described  as  held  of 
certain  commissioners  of  waste  lands  at  a  rent  of  six 
shillings,  it  was  doubted  whether  a  piirchaser  could 
call  on  a  vendor  for  the  title  of  the  commissioners.* 

§  1323.  The  Court  will  not  direct  an  inquiry  where.  Vendor 
though  the  contract  be  one  of  sale,  the  vendor  only  such  in- 
sells  such   interest  as   he  has :  ^  such  a  contract  is,  of  ht^  h^as!'^ 
course,  perfectly  valid,   but,   being  in  restraint  of  the 
purchaser's  implied  right  to  a  good  title,  it  must  be 
made  clear  and  unambiguous  to  the  purchaser.^  A  vendor 
may,  of  course,   stipulate  that  a  purchaser  shall  take 
such   title  as  he  himself  bought   with,'  or   such  title 
"  as  the  vendor  has."  ^ 

1  Shaw  V.  Fisher,  2  De  Gr.  &  Sm.  cumbrance  which  he  can  discharge 

II-  GooM  V.  Birmingham  Banh,  58  L.  T. 

3  Curling  v.  Flight,  2  Ph.  613.  560. 

3  Oodsoii,  V.  Turner,  15  Beav.  46.  «  Southhy  v.  HuU,  2  My.   &  Gr. 

*  Ashton  V.   Wood,  3  Jur.  N.  S.  207,  212.     See  also  Anderson  v.  Hig- 

1164  (Stuart  V.C).  gins,  1  Jon.  &  L.  718. 

5  See  supra,  §  876.     It  has  been  '  Monro  v.  Taylor,  8  Ha.  51,  71. 

held  that  the  purchaser  under  such  ^  Be  Eaedicke  and  LipsMs  Con- 

a  purchase  may  require  the  vendor  tract,  [1901]  2  Ch.  at  p.  669.     Cf. 

to  clear  the  property  from  any  in-  Be  Duthy  and  Jesson's  Contract,  46 
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Instances.  §  1324.  Of  restrictive  stipulations  there  are  many 
cases  :  thus,  where  a  purchaser  agreed  to  accept  the 
vendor's  title  without  dispute,  he  was  held  to  be  de- 
barred from  taking  an  objection  on  account  of  an  incum- 
brance which  left  the  legal  estate  outstanding.^  So, 
again,  where  conditions  of  sale  of  a  fee-farm  rent  stated 
that  no  evidence  should  be  required  of  the  receipt,  or 
payment,  or  existence  of  the  ground-rent,  other  than 
that  disclosed  by  a  conveyance  mentioned,  and  that  no 
objection  should  be  taken  to  the  title  in  consequence 
of  the  non-payment  or  non-receipt  of  the  said  rent, 
and  the  purchaser  objected  that  the  rent  had  not  been 
paid  for  twenty  years,  and  so  was  extinguished,  and 
that  there  was  therefore  no  subject-matter  of  the  con- 
tract, and  therefore  no  contract ;  the  Court  held  that 
the  purchaser  had  by  the  contract  taken  on  himself  the 
chance  of  being  able  to  substantiate  his  claim  to  the  rent.^ 

Best  V.  §  1325.  The  case  of  Best  v.  Hamand  ^  is  a  remark- 

able instance  of  the  upholding  of  such  a  stipulation. 
There,  the  subject-matter  of  the  contract  being  land 
which  the  vendor  had  bought  from  a  railway  company 
as  superfluous  land,  the  contract  contained  a  stipulation 
that  the  purchaser  should  assume  and  admit  that  every- 
thing (if  anything  were  necessary)  was  done  and  per- 
formed by  the  company  to  enable  them  to  sell  and 
efi"ectually  convey  the  land  as  surplus  land,  and  should 
not  call  for  or  require  production  of  any  evidence  to 
that  effect.     The  vendor  all  along  knew  (as  appeared 

W.  E.  300,  where  the  purchaser  had  that  no  evidence  should  be  required 
agreed  "  to  accept  the  best  title  the  of  the  discharge  of  any  sum  of  money- 
vendors  can  give."  charged    on    the     property    which 

1  Duhe  V.  Barnett,  2   Coll.  337;  became  payable  upwards  of  twelve 
Wilmot  V.  Windmon,  6  B.  &  0.  506.  years  prior  to  the  day  of  sale  was 

2  Eanhs  v.  Palling,  6  El.  &  Bl.  held  to  preclude  the  purchaser  from 
659,    supra,   §    906;    cf.    Smith  v.  requiring  the  satisfaction  of  a  condi- 
Earrison,  26  L.  J.  Oh.  412  ;  5  W.  E.  tional  surrender  by  way  of  mortgage 
408 ;  stated  siipra,  §  393.     See,  too,  made  in  1865. 
Hopkinson  v.  Chamberlain,  [1908]  1 

Ch.  853 ;  77  L.  J.  Ch.  567,  where  ii  s  12  Ch.  D.  1.   See  also  Bosenherg 

condition,  made   in   the  year   1905,  v.  Cooh,  8  Q.  B.  D.  162. 
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from  the  abstract  and  replies  to  requisitions)  that  tlie 
statutory  offer  of  pre-emption  had  not  been  made  to 
the  adjoining  owners  ;  but  the  Court  of  Appeal  never- 
theless held  that  the  purchaser  was  bound  by  the  stipu- 
lation ; — to  the  extent,  at  any  rate,  that  his  refusal  to 
abide  by  the  stipulation  was  a  breach  of  the  contract 
which  disentitled  him  to  sue  for  the  repayment  of  his 
deposit.  Unless  the  decision  may  be  limited  in  this 
way,  it  seems  diflBcult  to  reconcile  it  altogether  with 
the  principles  laid  down  by  the  same  Court  in  the 
almost  contemporaneous  case  of  In  re  Banister  ^  already 
referred  to. 

§  1326.  Where    the    vendor    was    entitled    to    one  Contract 
-,..-,-,',.-,.  1         111-  •  ■     f°i^  assign- 

undivided    third   m    a    leasehold   interest    m    certain  ment  of 

collieries,  and  the  purchaser  to  another  undivided  third  Ihare°^  ^ 

under   the  same  title,    and   the   contract   was   for   an 

assignment  of  the  vendor's  share  and  interest  in  the 

collieries ;   the   contract  was   held  to  be  for   the   sale 

of  the  vendor's  share  and  not  of  the   land,  and   the 

vendor  was  held  nob  liable  to  show  the  lessor's  title.^ 

§  1327.  The  vendor  may  generally  by  express  stipu-  Misiead- 
lation,  as  we  have  seen,  entirely  exclude  any  inquiry  aition!^ 
into  his  title.  But  he  will  not  be  allowed  to  fall  back 
upon  such  a  stipulation  in  support  of  a  misleading 
condition  of  a  sale ;  ^  and  where,  the  contract  contain- 
ing such  a  stipulation,  the  purchaser  at  first  under  a 
mistake  common  to  both  parties  accepted  the  title, 
but  on  discovering  the  mistake  objected  to  complete, 
it  was  held  that  his  objection  was  not  precluded  by 
the  stipulation.* 

In  Re  Haedicke  and  Lipski's  Contract  ^  a  contract  for  -^5  ^««- , 

-^  _  _  dicke  ana 

sale  of  leasehold  houses  contained  a  stipulation  that  Lipski's 
"  the   vendor's   title   is   accepted   by  the   purchasers." 

1  12  Ch.  D.  131 ;  supra,  §  1200.  Eq.   50.     Distinguish   Bknhliorn  v. 

2  Phipps  V.  Child,  3  Drew.  709.         Penrose,  29  W.  E.  237. 

3  Me  Banister,  12  Ch.  D.  131 ;  Be 

Marsh  and  Earl  Granville,  24  Ch.  D.  *  "^""^^  ^-  ^^*^'"''^'  ^  Ct.  D.  779. 

11 ;  cf.  Harnett  v.  Bahen;  L.  E.  20  ■■•  [1901]  2  Ch.  666. 
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Upon  delivery  of  the  abstract  it  was  discovered  that 
the   property   was    subject    to   onerous   and    unusual 
covenants,  which  were  not  disclosed  to,  or  in  any  way 
brought  to  the  notice  of,  the  purchasers  before  they 
signed  the  contract ;    and  it  was  held  that,  notwith- 
standing the  above  stipulation,  the  purchasers  were  not 
bound  to  take  the  title. 
Inquiry         §  1328.  Or  the  veudor  may  take  a  middle  course, 
™'  ^  ■     and,  without  excluding,  may  limit  the  inquiry.     He 
may,  for  instance,  exclude  all  objections  in  respect  of 
a  particular  instrument,^  or  all  objections  to  title  earlier 
than  a  certain  deed,''  or  he  may  sell  merely  an  equitable 
and  not  a  legal  estate.^ 
The  oases       §  1329.  The  cases  on  the  question  whether  and  how 
twooate-  fs-i^  the  inquiry  into  title   has  been  limited  fall  into 
gones.       |.^Q    categories ;    first,  where    the    stipulations    of   the 
contract  preclude  the  purchaser  from  making  requisi- 
tions upon  or  inquiries  from  the  vendor  as  to  his  title, 
— which   relieves   the   vendor    from   the   necessity   of 
complying  with  or  answering  any  such  requisition  or 
inquiry,  but  does  not  prevent  the  purchaser  from  show- 
ing, by  any  means  in  his  own  power,  that  the  vendor's 
title  is  defective ;   and   secondly,  cases   in  which  the 
stipulations   preclude    the    purchaser,    not    only    from 
making  such  requisitions  upon  and  inquiries  from  the 
vendor,  but  from  making  any  inquiry  or  investigation 
about  the  title  anywhere ; — which  may  quite  validly 
be  stipulated,   and  will  generally,  provided   that   the 
stipulation  be  clear,  altogether   preclude  inquiry   and 
investigation  for  every  purpose.* 

1  Oorrall  v.  Cattell,  4  M.  &  W.      Harnett  v.  Baker,  L.   R.  20  Eq.  at 
734;    S.   0.   3   y.   &    0.   Ex.  413.      p.  58. 

See,  too,  Small  v.  Torley,  25  L.  R.  ■>  Ashworth  v.  Mounsey,  9  Ex.  175. 

Ir.  388,  where  a  condition  precluded  Cf.    Official   Manager    of  Sheerness 

inquiry  in  respect  of  a  prior  volun-  Waterworlcs  Co.  v.  Poison,  29  Beav. 

tary  settlement  by  the  vendor.  70 ;  3  De  G.  F.  &  J.  36. 

2  Taylor  v.  Martindale,  1  Y.  &  C.  *  See  Jones  v.  Clifford,  3  Ch.  D. 
C.  C.  658.     Cf.  per  Mahns  V.C.  in  at  p.  790. 
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§  1330.  Of  the  first  of  these  categories  an  illustration  Piist 
may  be  found  in  the  case  of  Darlington  v.  Hamilton,''  uius- 
where  there  was  a  stipulation  that  the   lessor's   title  *'^'^*^  ' 
should  not  be  produced,  and  the  purchaser  discovered 
that  the  lessor's  title  was  objectionable  by  reason  of 
its  being  involved  with  the  title  to  other  property,  so 
that  the  purchaser  would  run  the  risk  of  being  ousted 
by  reason  of  a  breach  of  covenant  in  respect  of  other 
property ;    and  the  Court  accordingly  refused  specific 
performance. 

§  1331.  On  the  other  hand,  where  the  condition  Second 
provided  that  the  lessor's  title  should  neither  be  pro-  °^  ^^°^  ' 
duced  nor  inquired  into,^  and  the  purchaser  ofi"ered 
Acts  of  Parliament  in  evidence  that  the  lessors  (a  public 
company)  had  no  power  to  grant  leases,  the  objection 
was  held  to  be  precluded.^  And  similarly  a  condition 
that  the  title  should  commence  with  a  specified  convey- 
ance, "  and  the  prior  title,  whether  appearing  in  any 
abstracted  document  or  not,  shall  not  be  required, 
investigated,  or  objected  to,"  was  held  to  be  binding 
on  the  purchaser.* 

§  1332.  But  conditions   restrictive  of  a  purchaser's  Defect 
Common  Law  rights  are,  as  we  have  seen,"  construed  by  p°M-^^ 
very  strictly.     Thus  in  Waddell  v.   Wolfe,^  where  on  a  ^^Jt^^ut 
sale  of  leaseholds  held  by  underlease  there  was  a  con-  mqmiy  of 

■'  _  vendor. 

dition  that  no  requisition  or  inquiry  should  be  made 

^  Kay,  550.     Cf.  Life  Interest,  &c.  considered  as  overruled. 
Corporation  v.  Eand-in-Hand  Fire,  *  Re  National  Provincial  Bank  of 

&c.  Society,  [1898]  1  Ch.  230  (proof  England  and  Marsh,  [1895]  1  Ch. 

aliunde  of  improper  exercise  of  power  190.     See,  too,  Ee  Scott  and  Alvarez^ 

of  sale).     See,  too,  Shepherd  v.  Keat-  Contract,   Scott  v.   Alvarez,    ib.    at 

ley  1  Cr.  M.  &  E.  117 ;   Geoghegan  p.  626 ;  S.  C,  [1895]  2  Ch.  603 ;  Be 

V.  Connolly,  8  Ir.  Ch,  E.  598,  604.  Lyons  and  Carroll's  Contract,  [1896] 

2  See   now  the  Vendor  and  Pur-  1  I.  R.  383,  389. 

chaser   Act,  1874,   s.    2  (1) ;  infra,  ■'  See  supra,  §§  1185  et  seq. 

§  1374.  «  L.   E.  9  Q.  B.   515 ;   Jones  v. 

3  Hume  V.  Bentley,  5  De  G.  &  Sm.  Watts,  43  Ch.  D.  574 ;  Be  Cox  and 
520;  SprattY.  Jeffery,  (10  B.  &  G.  Neave,  [1891]  2  Ch.  109.  Cf.  2ius- 
249),  which  is  at  variance  with  the  grave  v.  McOuUagh,  14  Ir.  Ch.  R. 
distinction    above    stated,,  must    be  496. 
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respecting  the  title  of  the  lessor,  or  his  superior  land- 
lord, or  his  right  to  grant  the  underlease,  and  the 
purchaser,  in  investigating  the  title,  discovered  for 
himself  that  the  lessor  had  no  power  to  grant  the 
underlease,  it  was  held  that  the  purchaser  was  not 
precluded  by  the  condition  from  insisting  on  the 
objection.  The  Court  appears  to  have  considered  that 
the  language  of  the  condition  pointed  only  to  requisi- 
tions and  inquiries  between  vendor  and  purchaser ;  so 
that  the  case  really  fell  within  the  principle  of  Darlington 
V.  Hamilton.^ 
Defect  §  1333.  Again,  in  Smith  v,  Robinson,^  the  defendant 

byte°ndor  having  in  1877  agreed  to  purchase  freehold  property, 
himself,  g^i^jgg^  ^Q  ^  condition  that  the  abstract  should  commence 
with  a  deed  dated  in  1867,  and  that  no  earlier  or 
other  title  should  be  required  or  inquired  into  by  the 
purchaser,  there  happened  to  be,  among  the  muniments 
handed  to  the  defendant's  solicitor  for  comparison  with 
the  abstract,  a  deed,  of  the  existence  of  which  the 
vendor  was  then  ignorant,  which  threw  grave  doubt 
on  the  title  ;  and  it  was  held  that,  the  objection  having 
arisen  not  from  any  requisition  or  inquiry  by  the 
purchaser  but  from  the  vendor's  own  disclosure,  the 
condition  did  not  apply. 
Title  in  §  1334.  Generally,  where  an  estate  is  sold  subject 
anceVith  to  Conditions  of  sale  as  to  title,  the  inquiry  is  whether 
a  good  title  is  made  in  accordance  with  such  con- 
ditions.^ 

instauoes.  §  1335.  Accordingly,  in  the  case  of  In  re  Banister,'^ 
already  referred  to,  although  the  purchaser  was  re- 
lieved against  a  misleading  condition,  still,  as  the 
conditions  professed  on  their  face  to  give  only  a  good 
holding  title,  the  reference  was  confined  to  ascertain- 
ing  whether   such   a   title   could   be   made   out.^     So, 

1  Kay,  550 ;  supra,  §  1330.  i  12  CIi.  D.  131 ;  supra,  §  1200. 

2  13  Ch.  D.  148. 

3  See  §§  1317,  1364 ;  and  consider  '  S'=°'  *°°'  ^"^'^^  ^-  ^°'binson,  13 
Meyricle  v.  Laws,  34  Beav.  58.  Ch.  D.  1-48. 


condi- 
tions. 
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again,  where  at  the  time  of  the  written  contract  (an 
open  one)  being  signed,  the  purchaser  verbally  agreed 
to  take  a  limited  title,  and  negotiations  went  on  for  a 
long  time  upon  that  footing,  the  Court  at  the  hearing 
limited  the  inquiry  as  to  title  accordingly.'  And 
where  A.  contracted  with  B.  for  a  lease,  B.  knowing 
the  purposes  for  which  A.  wanted  the  house,  and  A. 
knowing  that  B.'s  title  was  merely  leasehold,  a  refer- 
ence was  directed  having  regard  to  the  covenants  in 
the  lease,  and  the  purposes  for  which  the  premises 
were  taken.* 

§  1336.  Where  a  judgment  has  been  given  for  specific  Hardship 
performance  and  the  question  is  one  of  title,  the  Court  tiori°not 
has   to  consider   only  the   question   whether  the   title  *^e^^  g^jj. 
shown  is  in  accordance  with  the  contract,  and  cannot  sidered. 
enter  upon  the  question  of  the  hardship  imposed  by 
any  of  the  conditions  as  to  title,  or  the  question  whether 
such  conditions  would  have  furnished  a  defence  to  the 
action.* 

§  1337.  Generally,    either   vendor   or   purchaser   has  waiver  of 
a  right  to  have  the  inquiry  in  question, — the  one  being  *^^  "®^*' 
entitled  to  an  opportunity  of  perfecting,  and  the  other 
of  investigating  the  title.     But  there  may  be,  on  the 
part  of  either  of  them,  a  waiver  of  the  right. 

§  1338.  Thus,  if  the  vendor  states  his  title,  and  By 
conclusively  avers  that  he  can  make  no  other  or  better 
title,  and  the  title  disclosed  is  objected  to  by  the  pur- 
chaser, the  Court  may  decide  without  a  reference ;  ^ 
but  if  in  such  a  case  the  decision  were  in  favour  of 
the  vendor,  it  seems  that  the  purchaser  would  then  be 
entitled  to  call  for  a  reference. 

^  McMurray  v.  Spicer,  L.  E.  5  Eq.  s  Lawrie  v.  Lees,  7  App.  Gas.  19. 

528.  4  Jiose  V.    Calland,   5   Ves.    186; 

^   Wilhraham  v.  Livesey,  18  Beav.  „  ,         tt     t  p    it        ^oo 

„       „  „      „  ,  Omerod  v.  Eardman,   5   Ves.   722, 

206.     For  form   of  reference  where 

the  vendor  has  a  power  of  sale  with  ^xplamed  in  Jenkins  v.  HiUs,  6  Ves. 

the  consent  of  trustees,  see  Graham  654,  eSS.    See,  too,  Austin  y.  Martin, 

V.  Oliver,  3  Beav.  124.  29  Beav.  at  p.  535. 
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By  pur-  §  1339.  But  it  is  with  regard  to  a  waiver  by  the 
purchaser  that  this  question  more  often  arises :  for  a 
purchaser  originally  entitled  to  examine  the  vendor's 
title  may  subsequently  waive  that  right,  either  ex- 
pressly or  by  implication ;  and  this  waiver  may  be 
either  as  to  the  whole  title  or  limited  to  parts  :  ^  and  in 
case  of  an  express  waiver,  it  may  be  either  absolute  or 
conditional.^ 
Express  §  1340.  An  admissiou  of  title  by  a  defendant  in  his 
waiver,  pleading  is  an  express  waiver,  which  excludes  the  right 
to  a  reference  of  title  :  for  this  purpose  it  is  enough 
if  the  defendant  pleads  belief  that  at  the  time  of  the 
contract  the  plaintiff  had  a  title ;  ^  or  even  if,  the 
plaintiff  having  pleaded  the  facts  constituting  his  title, 
they  are  not  denied  (specifically  or  by  necessary  impli- 
cation), or  stated  to  be  not  admitted,  in  the  pleading  of 
the  defendant.* 
Implied  §  1341.  But  this  waivcr,  where  not  express,  must  be 
clearly  implied  from  the  acts  of  the  purchaser.  "  The 
Court,"  said  Lord  Eldon,  "  will  at  least  take  care  that, 
where  it  is  contended  that  the  defendant  has  waived 
his  right  to  a  reference,  it  shall  be  clear  that  there  was 
no  surprise  upon  him,  and  that  there  has  been  a  full 
and  fair  representation  as  to  the  title  on  the  part  of 
the  plaintiff ;  "  ^  and  so  where  the  vendor  relies  on  any 
dealings  in  respect  of  the  abstract  as  a  waiver  of 
objections  to  title,  the  contents  of  the  abstract  must 
raise  the  objection  in  question  clearly  and  explicitly, 
and  not  merely  by  inference  or  notice.* 
Particular  §  1342.  It  is  oftcu  the  casc  that  there  is  only  a  par- 
tiont       ticular  objection  to  the  title  that  is  of  moment,  and  it 


1  E.g.,   C'orkss  v.  Sparling,  I.  E.        6  In  Jenkins  v.  Sties,  6  Ves.  655 ; 
8  Eq.  335.  Haydon  v.  £ell,  1   Beav.   337 ;    cf. 


Be  Haedicke  and  Lipshi's  Contract, 


2  Townleij  v.  Bond,  2  Dr.  &  War. 
240,  261. 

3  Phipps  V.  ChUd,  3  Drew.  709.         ^^^^^^  ^  Ch.  at  pp.  669,  670. 

^  R.  S.  C.  Ord.  XIX.  r.  13.  »  BlacTcloiu  v.  Laws,  2  Ha.  40. 
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is  then  frequently  a  question  whether  the  purchaser  has 
not  waived  all  right  to  object  to  it. 

§  1343.  The  cases  thus  fall  into  three  classes  :  (i.)  ciassifioa- 
those  of  acts  done  by  the  purchaser  after  the  objection  cases. 
is  known  to  him,  the  objection  being  in  its  nature 
curable;  (ii.)  those  of  similar  acts  where  the  defect  is 
incurable  ;  and  (iii.)  those  of  acts  before  the  objection 
is  known  to  the  purchaser.  It  is  evident  that  under 
the  last  we  may  treat  of  the  question  of  a  general 
waiver  of  title. 

§  1344.  (i.)  Where  the  defect,  though  known,  is  yet  i.  where 
one  which  it  is,  or  may  be,  in  the  power  of  the  vendor  tiou  is  ■ 
to  remedy,  acts  which  indicate  an  intention  to  complete  and^'^ 
may  yet  not  amount  to  a  waiver,  because  they  may  be  •'"'^^'^i''- 
done  in  the  faith  and  expectation  that  the  remedy  will 
be   applied.     And   a  negotiation    about   the   objection 
between  the  parties  after  the  acts  is,  on  this  principle, 
an  evidence  that  it  was  not  waived.^ 

§  1345.  (ii.)  But  where  the  defect  is  known  to  the  ii.  where 
purchaser,  and  is  in  its  nature  incurable,  there  no  such  and  in- 
expectation  can  arise,  and  much  slighter  acts  will  '^^^'^  ^®' 
operate  as  indications  of  an  intention  to  waive  the 
objection.^  So  where  an  estate,  sold  as  freehold  and 
leaseholds  attached,  turned  out  to  be  nearly  all  leasehold, 
and  this  clearly  appeared  as  a  defect  which  could  not  be 
cured,  and  the  purchaser  continued  to  treat,  up  to  and 
long  after  the  day  for  concluding  the  purchase,  on 
points  of  title  irrespective  of  this  objection ;  he  was 
held  to  have  waived  it.^  So  where  an  estate  was  subject 
as  to  part  to  a  reservation  of  rights  of  sporting,  which 
appeared  on  the  abstract,  and  which  the  vendor  could 
not  cure,  and  after  the  delivery  of  the  abstract  the 
purchaser  took  possession ;  he  was  held  to  have  waived 
his  right  to  object  to  the  reservation  in  question.*    And 

'   Oalcraft  v.  Roebuck,  1  Ves.  Jun.  ^  Pordyce  v.  Ford,  4   Bro.  C.  C' 

221.  494 ;  S.  C.  6  Ves.  67P. 

^  Ellis  V.  Rogers,  29  Ch.  D.  601.  *  Burnell  v.  Brown,  IJ.  &  ^^'.  168. 
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where   the   invalidity   of    a    fiat   on   which    the   title 
depended  was  known  to  the  purchaser,  his  granting  a 
lease  of  the  property  was  held  a  waiver/     Again,  where 
the   defect  alleged   was   an   erroneous  and   misleading 
description  of  the  situation  of  a  house,  but  the  pur- 
chaser had  proceeded  to  investigate  the  title  after  this 
was  known,  he  was  held  to  have  waived  all  objection  on 
the  score  of  misdescription.^ 
Contract       §  1346.  So  with  regard  to  the  contract  itself — if  the 
subsist-     defendant  contends  that  it  is  a  nullity,  and,  after  having 
'°^'         become  aware  of  the  facts  on  which  he  relies  for  this 
contention,  has  gone  on  acting  as  though  there  were  a 
subsisting   contract,  he   will  be   estopped  from  subse- 
quently taking  the  objection.^ 
Where  an      §  1347.  Where,  either  by  the  terms  of  the  original 
ment  for    contract,  or  by  a  subsequent  arrangement,  it  is  agreed 
^°o^®^"      that  the  purchaser  shall  take  possession   and  shall  be 
entitled  to  a  good  title,  no  waiver  is  worked  by  the 
possession,  or  by  any  acts  which  do  not  go  beyond  the 
acts  of  a  person  entrusted  with  the  possession  and  bound 
to  take  care  of  the  estate.     So  where  a  person  purchased 
a  share  in  some  ironworks  to  which  a  good  title  was  to 
be  made  in  about  a  year,  and  it  appeared  to  be  the 
intention  of  both  parties  that  the  purchaser  should  pre- 
viously take  possession  and  act  as  partner,  his  doing  so 
was  no  waiver  of  his  right  to  a  good  title.* 
Posses-         §  1348.  In  Burroughs  v.   Oakley  ^  the  original  con- 
siontaken  ^^g^^^  y^^^  silent  as  to  possessiou,  but  possession  having 
vendor's    \^qq-^  taken  by  the  purchaser,  and  both  parties  having 
for  more  than  a  year  subsequently  continued  negotiating 
as  to  title,  Plumer  M.E.  concluded  that  possession  was 
prematurely  taken  with  the  consent  of  both  parties,  but 

1  Bx  •parte  Sidebotham,  1  Mont.  '  Flint  v.  Woodin,  9  Ha.  618 
&  Ayr.  655 ;  Ex  parte  Barrington.  Campbell  v.  Fleming,  1  A.  &  E.  40. 
2  Mont.  &  Ayr.  245.  *  Stevens  v.  Ouppy,  3  Eiiss.   171; 

2  Stanton  v.  Tatter  sail,  1  Sm.  &  G.  Margravin  of  Anspach'  v.  Noel,   1 
529.     The    contract  was,    however,  Mad.  310,  315. 

resoinded  on  another  ground.  ''  3  Sw.  159. 
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without  an  intention  of  waivino;  the  investigation  of 
title  :  and  so  where  a  purchaser  took  possession,  with 
the  vendor's  leave,  pending  an  answer  to  a  requisition 
as  to  the  tenure  of  the  property,  he  was  held  to  have 
not  thereby  waived  the  requisition.^ 

§1349.  (iii.)  Acts  of  ownership  on  the  part  of  am.  Acts  of 
purchaser  may  amount  in  the  contemplation  of  the  ship. 
Court,  to  a  declaration  that  he  considers  himself  as  the 
owner  of  the  property,  and  then  they  work  an  accept- 
ance of  title  and  a  waiver  of  all  objections  ;  or  secondly, 
such  acts,  though  falling  short  of  this,  may  yet,  by 
changing  the  property  which  is  subject  to  the  vendor's 
lien,  affect  that  security,  and  therefore  furnish  a  motive 
to  the  Court  to  order  the  payment  into  Court  of  the 
purchase-money.^ 

§  1350.  It  is  obvious  that,  for  acts  to  amount  to  the  suoh  acts 
waiver  of  an  objection  before  it  is  known,  they  must  strongand 
be  very  strong  and  distinct,* — such  acts,  in  short,  as 
are  equivalent  to  a  declaration  by  the  purchaser  that 
he  has  taken  the  estate  at  all  possible  risks,  and  con- 
siders himself  as  the  absolute  and  unconditional  owner 
of  it,  and  so  preclude  any  investigation  of  title  at  all. 
Therefore    in   a   case   where   the   objections   were   not 
known,  the  stubbing-up  of  an  osier-bed  and  filling  up 
a  pond,  though  held  to  justify  an  order  for  payment 
of  the  purchase-money  into  Court,  and  for  a  receiver, 
were  not  held  to  amount  to  a  waiver  of  title.*     If  when 
possession  is  taken  the  purchaser  knows  of  the  objection 
and  that  it  cannot  be  remedied  by  the  vendor,  such 
possession,  will  generally  at  least  be  a  waiver.     But  the 
same  will  not  necessarily  result  when  the  defect  is  one 
which  the  purchaser  can  cure.* 

§  1351.  Leaving  the  abstract  unobjected  to  for  two  Acts 

1  Turquand  v.  Rhodes,  16  W.  E.  *  Osborne  v.  Harvey,  1  Y.  &  C.  C. 
1074.  C.  116 ;  Small  v.  Attwood,  You.  506. 

2  Cutler  V.  Simons,  2  Mer.  103.  ^  Be   Oloag  and  Miller,   23  Oh. 

3  JDixon  V.  Astley,  1  Mer.  133.  D.  320. 

F.  2    U 
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amount-  years,  altering  the  property,  letting  it,  and  apologizing 
waiver,  for  not  paying  the  purchase-money,  which  was  of  course 
only  payable  if  the  title  was  accepted,  have  been  con- 
sidered strong  acts  of  waiver.^  And  where  the  pur- 
chaser was  in  possession  twenty  years,  and,  after  making 
frivolous  objections  and  refusing  any  further  explanation 
of  them,  still  continued  in  possession,  the  right  to  in- 
vestigate title  was  held  to  have  been  waived.^  The 
like  was  held  in  a  ease  where  a  purchaser  continued 
twenty-six  years  in  possession  after  his  requisitions  of 
title  were  sent  in,  and  had  paid  a  considerable  part  of 
his  purchase-money,  and  made  alterations.^  In  another 
case,  Lord  Romilly  M.E.  expressed  an  opinion  that  the 
purchaser,  having  retained  the  abstract  for  five  months 
and  made  no  objections  to  the  title,  but  simply  got  the 
vendor  to  verify  the  abstract  with  the  title-deeds,  had 
thereby  waived  all  objections  as  to  title.*  And  where 
the  purchasers  of  a  leasehold  interest,  after  investigating 
and  accepting  the  vendor's  title,  delayed  completion  on 
the  ground  that  they  had  since  discovered  an  ancient 
lease,  which  they  suggested  (but  did  not  attempt  to 
prove)  would  override  the  vendor's  interest ;  they  were 
held  to  have  lost  the  right  to  make  any  inquiry  on  the 
subject.^ 
Waiver  §  1352.  The  right  of  investigation  may  sometimes 
ofsub""^  be  waived  by  the  silence  of  a  subsequent  contract  con- 
contrao*.  cerning  it.  Thus  where,  by  a  contract  for  the  sale  of 
an  estate,  the  purchaser  was  entitled  to  evidence  that 
the  buildings  were  not  on  the  copyhold  part  of  the  pro- 
perty, which,  except  to  that  extent,  the  vendor  was  not 
to  be  called  on  to  distinguish  from  the  freehold ;  the 
purchaser  asked   for  evidence   of  the   identity   of  the 

^  Margravine  of  Anspachv.  Noel,      179  (Wood  V.C).     See,  too,  Bowti  \ . 
1  Mad.  310.  Stenson,  24  Beav.  631. 

^  Hall  V  Laver    3  Y    &  0    Ex  *  ^^^  ^'  ^**'^*"'  ^^  ^^*^-  '^^^^ 

'  '  ■        ■  ^  Corbett  v.  The  Commissioners  of 

'91-  Her  Majesty's  Worhs,  &c.,  16  "W.  1?. 

'■   WallisY.  Woodyear,  2  Jur.  N.  S.      889. 
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parcels  in  the  abstract  with  the  estate  sold :  subse- 
quently, by  a  supplemental  contract,  the  purchaser 
accepted  the  title,  subject  to  the  production  of  a  decla- 
ration of  the  identity  of  the  parcels  in  the  deeds  and 
the  lands  sold, — which  was  produced  and  approved  on 
the  purchaser's  behalf:  and  he  subsequently  objected 
that  the  buildings  were  on  the  copyhold  part  of  the 
estate  :  it  was  held  that  this  term  of  the  original  con- 
tract had  been  waived  by  the  silence  on  that  head  of 
the  supplemental  oae.^ 

§1353.  On  the  other  hand,  the  mere  acquiescence  Acts  not 
of  both  parties  in  not  enforcing  the  completion  of  the 
contract,^  the  continuing  a  treaty  and  at  the  same  time 
insisting  on  the  objection,^  and  the  approval  of  the  title 
by  the  purchaser's  counsel,*  have  all  been  held  insuffi- 
cient to  waive  the  purchaser's  right  to  investigate  the 
title  of  the  vendor. 

§  1354.  By  the  Vendor  and  Purchaser  Act,  1874,  waiver 
s.  2  (1),  it  is  enacted  that  (subject  to  any  stipulation  tiJe^^""^  ^ 
to  the  contrary  in  the  contract)  under  a  contract  to 
grant  or  assign  a  term  of  years,  whether  derived  or  to 
be  derived  out  of  a  freehold  or  leasehold  estate,  the 
intended  lessee  or  assign  shall  not  be  entitled  to  call 
for  the  title  to  the  freehold.®  This  provision  does  not 
preclude  the  purchaser  from  showing  aliunde  that  the 
title  is  bad."  But  in  cases  where  the  purchaser  of  a 
lease  still  has  a  right  to  inquire  into  the  title  of  the 
lessor,  conduct  may  waive  that  right  which  does  not 
waive  the  right  as  to  the  title  of  the  lessee. 

§  1355.  So  where  B.  contracted  with  A.  to  take  an  instances. 

1  Dawson  v.  Brinckman,  3  De  Gr.  Commissioners     of    Her     Majesty's 
&  Sm.  376 ;  S.  C.  3  Mac.  &  &.  53.  WorTcs,  &c.,  16  W.  E.  889. 

2  Blackford  Y.Kirkpafrick,  6  Bear.  ^  See  also  the  Conveyancing,  &c. 
232.  Act,  1881,  s.   3  (1)  and  s.  13;  and 

,   _       „   „        „      ,        -,    T,r  1      s^e  Batman  Y.  Earland,  17  Ch.  D. 

3  Knatcnbull  v.  Orueoer,  1  Mad.     „,„    ,      ...         „  ,  .,,  , 

'  353  (position  of  lessee  witn  regard 

to    constructive    notice    of    lessor's 
*  Deverell  v.  Lord  Bolton,  18  Ves.    title). 
505.     Distinguisli    Oorlett    v.    The        "  Jones  v.  Watts,  43  Ch.  D.  574. 
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assignment  of  a  lease  when  executed,  and  inspected  the 
lease  and  the  assignment  of  it  to  A.,  and  subsequently 
directed  A.  to  cause  an  assignment  to  himself  to  be 
endorsed  totidem  verbis,  he  was  held  to  be  precluded 
from  calling  for  the  lessor's  title/  Again,  where  a  pur- 
chaser, after  transmission  to  him  of  the  original  lease, 
prepared  a  draft  assignment,  and  made  various  objec- 
tions as  to  repairs  and  other  matters,  but  did  not  require 
the  production  of  the  lessor's  title,  it  seems  that  he 
would  have  been  held  to  have  waived  the  right,  but 
the  point  was  not  decided.'  And  in  a  case  which  came 
before  Lord  Cranworth,  he,  affirming  a  decision  of 
Stuart  V.C,  held  that  joining  in  a  valuation,  advertis- 
ing the  property  to  be  disposed  of,  and  other  like  acts 
on  the  part  of  the  lessee,  which  implied  that  nothing 
remained  to  be  done  but  the  execution  of  the  lease, 
amounted  to  a  waiver  of  his  right  to  call  for  the  lessor's 
title." 
Contract  §  1356.  In  analogy  with  the  distinction  established 
forced,  by  the  above  cases  on  conditions  of  sale  as  to  the 
aw'^g  lessor's  title,  it  is  established  that  acts  may  amount 
waiver.  ^^  ^  waiver  of  a  right  to  investigate  the  title,  and  yet 
not  compel  the  purchaser  to  take  it,  if  it  come  out 
collaterally  that  the  vendor  has  no  title.  Thus,  in 
Warren  v.  Richardson^  the  purchaser  of  a  leasehold 
interest  had  done  acts  which  the  Court,  at  the  hearing, 
held  to  be  a  waiver  of  the  right  to  investigate  the  title  ; 
but  it  appearing  on  the  report  of  the  Master,  to  whom 
it  was  referred  to  settle  the  lease  and  to  state  any 
special  circumstances,  that  the  vendor  held  this  together 
with  other  leasehold  property  under  one  lease,  and 
subject  to  one  proviso  for  re-entry,  so  that  the  vendor, 

1  Smith  V.    Capron,   1    Ha.   185,      declaration  that  the  right  to  call  for 

189.  the   lessor's   title   has   been  waived. 

'''  Olive  V.  Beaumont,  1  De  Gr.  &      o        i      .^  .7   .        -r^  t     i     n  -nr 

See  also  Ogtlvie  v.  Foljambe,  3  Mer. 
Sm.  397. 

3  Simpson  v.  Sadd,  4  De  G.  M.  &      °°' 

G.  665,  which  see  for  the  form  of  a  ■•  You.  1. 
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who  was  plaintiff,  could  not  make  a  good  title ;  tlie 
Court  refused  to  enforce  the  completion  of  the  contract 
on  the  defendant. 

§  1357.  Where    the  purchaser,  having  discovered    a  Defect 
material  defect  in  the  title  in  the  course    of  his   in-  by'^pur- 
vestigation  of  it,  gave  notice  to  determine  the  contract,  ovmaot. 
and   immediately  afterwards  brought   up  the  interest 
which  had  constituted  his  objection,  it  was  held  that, 
having  thus  by  his  own  voluntary  act  cured  the  defect, 
he  could  not  avail   himself  of  this  purchase   for   the 
purpose  of  destroying  the  original  contract ;  and  specific 
performance  was  decreed  against  him.^ 

§  1358.  AVith  regard  to  the  proper  mode  of  plead-  Pleading 
ing  that  the  right  to  investigate  the  title  has  been 
waived,  it  was  decided  by  Knight  Bruce  (then  V.C.) 
in  Clive  v.  Beaumont,^  that  it  was  not  enough  for  the 
party  relying  on  such  waiver  to  allege  facts  from  which 
it  is  a  legal  inference ;  but  that  he  must  allege  the 
facts  and  that  there  had  thereby  been  such  waiver. 
And  this  seems  to  be  the  proper  course  under  the 
present  practice  of  the  High  Court.^ 

§  1359.  According  to  the  practice  of  the  Court  of  Practice 
Chancery,  an  inquiry  as  to  title  might  have  been  directed  court  of 
according  to  circumstances  : —  Chancery. 

(i.)     At  the  hearing  :  or 
(ii.)    On    motion    before    the    hearing    but    after 

answer :  or 
(iii.)  On  motion  before  answer. 

The  present  practice  is  regulated  by  the  Rules  of 
the  Supreme  Court,  and  it  does  not  therefore  appear 
necessary  to  state  in  detail  the -former  practice  of  the 
Court  of  Chancery  as  to  the  time  of  directing  this 
inquiry. 

1  Murrell  v.  Goodyear,  1  De  Gr.  F.      561.    Cf.  Euyhes  v.  Jones,  3  De  G. 

"^f-*^"   „    ,    „       ,„,     „       ,  F.  &  J.  at  pp.  316,  317. 

2  1  De  G.  &  Sm.  397.    See,  too,  ^ 

Gaston  v.  Franhum,  2  De  G.  &  Sm.  3  r.  g.  q.  Order  XIX.  r.  15. 
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Tbe  §  1360.  The   inquiry  as  to  title  is  now,  it   is  con- 

practice,    ceivecl,  obtainable  either  under  Order  XXXIII.  rule  2, 

which  provides  that  the  Court  or  a  Judge  may,  at  any 

stage  of  the  proceedings  in  a  cause  or  matter,  direct 

any  necessary  inquiries  to  be  made,^  notwithstanding 

that  it  may  appear  that  there  is  some  special  or  further 

relief  sought  for,  or  some  special  issue  to  be  tried,  as  to 

which  it  may  be  proper  that  the  cause  or  matter  should 

proceed  in  the  ordinary  manner ;  or,  in  an  appropriate 

case,  under  the  sixth  rule  of  Order  XXXII. ,  providing 

that  any  party  may,  at  any  stage  of  a  cause  or  matter 

where  admissions  of  fact  have  been  made  either  on  the 

pleadings  or  otherwise,  apply  to  the  Court  or  a  Judge 

for  such  order  as,  upon  such  admissions,^  he  may  be 

entitled  to;  without  waiting  for  the  determination  of 

any  other  question  between  the  parties,  .  .  .  And  the 

Court  or  a  Judge  may,  upon  such  application,  make 

such  order  as  the  Court  or  Judge  may  think  just.* 

§  1361.  The  vendor  should  be  alert  to  get  the  inquiry 

as  to  title  directed  as  early  as  possible.     "  In  almost 

every  case,"  said   James  L.J.,*  "it  is  the  duty  of  a 

vendor,  where  there  is  no  question  but  that   of  title 

between  him  and  the  purchaser,  to  avail  himself  of  the 

opportunity  of  having   an   immediate  reference  as  to 

title  and  so  saving  the  multiplication  of  unnecessary 

costs." 

Inquiries       §  1362.  The  Order  for   reference   is   not   necessarily 

matters     Confined  to  an  inquiry  whether   a  good   title   can   be 

withTitie.  iiiacle,  but  may  extend  to  everything  that   appears  to 

When       be   connected   with   the   title.°      It    should    therefore 

1  For    form    of   judgment  where     bottom,  5  Ch.  D.  343  (C.  A.). 

the  inq^uiry  is   directed,   see    Seton  ^  PhiUipson  v.  Oibhon,  L.  11.  d  Gh. 

(6th  ed.),  2226,  2258.  428,  435. 

2  See Symondsv.Jen7Hiis,24:\^.'R.  «  Jenniiigsv.Hopton,  1  Mad.  211; 
512.  Bennett  v.  Bees,  1  Ke.  at   p.  403; 

3  The  Judge  has  a  discretion  as  Enraght  v.  Fitzgerald,  2  Dr.  &  War. 
to  making  or  refusing  an  order  43.  See,  too,  Gedye  v.  Commissioners 
under    this    rule.     Mellor   v.   Side-  of  Public  Works,  16  W.  E.  1106. 
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include  an  inquiry  as  to  the  time  at  which  a  good  title  good  title 
was  shown/  unless  for  some  reason  stated  at  the  time,  ^'^°^^°' 
— e.g.,  that  the  contract  itself/  or  the  plaintiff's  right 
to  specific  performance/'  has  been  disputed — and  by 
the  express  direction  of  the  Court,  this  inquiry  is 
omitted.*  As  this  inquiry,  if  it  be  made  at  all,  should 
be  directed  at  the  original  reference,  the  Court  has 
refused  to  direct  it  subsequently  on  a  second  motion. "^ 

§  1363.  On  the  same  principle,  the  inquiry  may  other 
extend  to  whether  it  appeared  by  the  abstract  that  a 
good  title  could  be  made  :  ^  and  on  the  like  ground,  an 
inquiry  was  in  one  case  added  whether  the  defendant 
objected  at  any  time  to  the  want  of  evidence  as  to  the 
identity  of  the  premises ;  but  an  inquiry  whether  the 
abstract  was  perfect,  and  if  deficient,  in  what  respects, 
and  whether  it  was  ever  perfected,  was  considered  to 
be  not  so  connected  with  the  title  as  to  be  added  to  the 
reference.' 

§  1364.  The  inquiry  may  be  limited  in  any  manner  inquiry 
appropriate  to  the  circumstances  of  the  particular  case, 
as,  for  instance,  by  directing  that  regard  is  to  be  had  to, 
or  that  the  inquiry  is  to  be  made  subject  to,  specified 
requisitions  or  declarations.* 

§  1365.  In  Harnett   v.   Baker, ^   the    Court   (Alalins  Hm-nett  v. 
V.C),  having  come  to  the  conclusion  that  a  condition 
of  sale  restrictive  of  the  title  was  not  binding  on  the 
purchaser,  on  the   ground  that  it  was  founded  on  an 

1  Seton  (eth-ed.),  2226-2228.    See  «   Wright  v.  Bond,   11   Ves.   39; 

Foxlowe  V.  Amcoats,  3  Bsav.  496.  Horniblow  v.  Shirley,  Seton  (6th  ed.), 

^  Qibhins  v.  North  Eastern  Metro-  2228 ;  Jennings  v.  Hopton,  1   Mad. 

politan  Asylum  District,   11   Beav.  211. 


1;  Morris  v.  Wilson,  5  Jur.  N.   S.         ,  ^^^^^^^  ^_  ^       ^  ^^^_  ^^.   ^Qg 
168. 
3  Potter  V.  Orossley,  5  W.  R.  35. 


409. 


*  Bennett  v.  Bees,  1  Ke.  at  p.  409.  '  'S'«i«^  v.  Bolton,  Setou  (6tli  ed.), 

The  old   practice  oa  this  point  was  2227 ;  Bemnant  v.  Eolt,  ib.   2228  ; 

somewhat  variable.     Moss   v.   Mat-  -5"«Me  v.  PococJc,  L.  R.  1  Eq.  423, 

thews,  3  Ves.  279 ;  Gibson  v.  Clarke,  431 ;  1  Ch.  379 ;  and  supra,  §§  1334, 

2  V.  &  B.  103.  1335. 

5  Eyde  v.  Wroughton,  3  Mad.  279.  »  L.  R.  20  Eq.  50,  58. 
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erroneous  statement  of  facts  which  the  vendor  was 
bound  to  know  was  erroneous,  held  that  the  vendor 
(plaintiflP)  must  either  take  an  open  reference  of  title 
(which  the  Vice  Chancellor  refused),  or  have  his  bill 
dismissed  with  costs. 
When  the  §  1366.  The  inquiry  is  whether  ^  the  vendor  can  make 
be  made  a  good  title,  not  whether  he  could  do  so  at  the  date 
of  the  contract ;  and  therefore,  when  once  the  inquiry 
has  been  directed,^  he  may  make  out  his  title  at  any 
time  before  the  certificate,  and  if  he  can  do  so  he  will  be 
entitled  to  a  judgment  or  order  in  his  favour,^  at  least 
where  there  has  been  no  unreasonable  delay,  and  time 
is  not  material.^ 

auTwed         §  ^^^'^-  '^^^  ^^^^^  ^^  Chancery   often  allowed  time 
for  com-    for  the   completion   of  the    title :  in    an    old    case   it 

pletion  of  ,  m  t      n  -i  • 

title.  more  than  once  allowed  the  vendor  time  to  get  an 
Act  of  Parliament ;  *  and  where  upon  the  face  of  the 
contract  it  appeared  that  there  was  a  difficulty  in  the 
plaintiff's  title,  Lord  Hatherley  (then  Wood  V.C.) 
refused  on  demurrer  to  stop  a  suit  for  specific  per- 
formance, on  the  ground  that  the  Act  of  Parliament 
contemplated  had  not  been  obtained.*  So,  in  another 
case,  the  Court  allowed  the  vendor  time  to  procure  a 
small  part  of  the  estate  ;  *  and,  in  another  case,  allowed 
a  limited  time  to  procure  the  concurrence  of  an  assignee 
in  insolvency.' 

Where  §  1368.  The   Court   grants    indulgence    in   point   of 

vendor 


plaintiff. 


1  Questions  as  to  time  and  delay  ''  Lord  Stourton  v.  Meers,  cited  2 
may,  it  is  conceived,  be  properly  P.  Wms.  630.  See  also  Lord  Bray- 
raised  on  the  application  for  the  hroke  v.  Inship,  8  Ves.  417,  436; 
inquiry.  Coffin  v.  Gooper,  14  Ves.  205. 

2  Bennet  College  v.  Carey,  3  Bro.  r,  n  ■  i  t,  o,^  t  t  ni, 
0.  0.  390;  per  Lord  Eldon  in  Jen-  „„ 

Jcins  V.  Eiles,  6  Ves.  at  p.  655,  and 

in  Seton  v.  Slade,  7  Ves.  at  p.  279 ;  "  Chamberlain   v.   Lee,    10    Sim. 

Wynn  v.  Morgan,  7  Ves.  202 ;  Mort-  444. 

lock  V.  BuUer,   10  Ves.   292,   315 ;  '  Sidehotham    v.    Barrington,    4 

Vancouver  v.  Bliss,  11  Ves.  458.  Beav.  110.     See,  too,  on  this  point. 


Langfordy.  Pitt,  2  P.  Wms.  629.     Be  Banister,  12  Ch.  D.  at  p.  145. 
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time  for  getting  over  any  difficulties  in  matters  of 
conveyance,  as  much  where  the  vendor  is  the  plain- 
tiff, as  where  the  proceedings  are  instituted  by  the 
purchaser.^ 

§  1369.    But    this  indulgence   will    not  be  granted  Time  not 

•^  °  °  allowed. 

where  the  defect  to  be  remedied  was  known  to  the 
vendor  or  his  agent,  and  was  concealed  from  the  pur- 
chaser ;  ^  nor  where  there  has  been  great  delay,  and 
there  is  no  probable  chance  of  the  difficulty  being  got 
over  in  a  short  time  ;  ^  so  that  a  purchaser  under  the 
Court  would  be  discharged  if  it  appeared  requisite  to 
his  title  that  an  account  should  first  be  taken  in  an 
action  to  be  instituted,*  or  that  an  action  should  be 
instituted  to  try  whether  certain  devisees  were  trustees 
for  the  seller  or  not.^  It  must  be  borne  in  mind  too 
that  a  purchaser  discovering  that  a  vendor  has  no  title 
or  power  to  convey  the  estate,  or  require  it  to  be  con- 
veyed, may,  at  his  election,  refuse  to  have  anything 
more  to  do  with  the  contract." 

§  1370.  Nor  will  the  Court  grant  additional  time  om  title 
where  the  vendor  proposes,  not  to  cure  a  defect  in  the  new  title. 
title  which  he  had  at  the  sale,  or  to  produce  fresh  evi- 
dence in  support  of  it,  but  to  get  an  entirely  new  title  : 
for  the  Court  will  not  force  a  buyer  to  take  an  estate 
from  a  vendor  who  is  neither  owner  of  ib,  nor  pos- 
sessed of  the  power  by  the  ordinary  course  of  legal 
proceedings  to  make  himself  so ; '  for  it  is  not  the 
purpose  of  the  Court  to  enable  one  man  to  sell  another 
man's  estate.*  As  to  this  point,  it  was  in  one  case 
decided  that  a  title  from  possession  defeasible  by  the 

1  Duhe  of  Beaufort  v.  Glynn,   3         "  Furrer  v.  Nasli,  35  Beav.  171 ; 
Sm.  &  G.  213.  Brewer  v.  Broadwood,  22  Ch.  D.  105. 

2  Daily  V.  Pullen,  3    Sim.    29; 

S  r  1  R  &  Mv  296  '  Tendring  v.  London,  2  Eq.  Cas. 

'  '^  'praser  y.  Wood,  8  Beav.  389.  ^*"'-  ^^^'  P^"  ^  ?  ^»5'e««"  v.  Fallon, 

*  Magennis  Y.Fallon,  2  Moll.  561.  ^  *^°^'-  ^^^• 

5  Noel  V.  Soy,  St.  Leon.  Vend.  ^  Chamherlain   v.  Lee,    10    Sim. 

293.  444. 
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Crown   on   account   of  the   alienage   of    the    original 

owner,  cured  by  a  grant   from  the  Crown   whilst    the 

question  was  in  the  Master's  office,  was  the  same  title, 

and  the  purchaser  was  compelled  to  take  it/     And  the 

fact  that  the  vendor  may  have  had  no  title  to  a  small 

part  of  the  estate  at  the  time  of  sale,  and  subsequently 

purchases  it,  will  not  make  the  title  a  new  one  within 

this  rule.'' 

Acquies-        §  1371.  But  cveu  where  the  vendor  has  no  title  at 

purchaser.  ^.H  at  the  time  of  sale,  so  that  the  purchaser  may,  if  he 

choose,  before  a  decree  for  specific  performance  has  been 

made,  repudiate  the  contract,  yet,  if  he  acquiesce  in 

steps  taken  by  the  vendor  to  get  in  the  estate,  he  will 

thereby  have  waived  the  want  of  mutuality,  and   be 

bound  to  accept  the  title,  if  made  out  at  the  trial    or 

other  necessary  time.^ 

Repudia-       Moreover,  after  a  decree  for  specific  performance  has 

decree  and  been  made,  a  defendant  purchaser  cannot  repudiate  the 

Ssoha^-S  ^^^^^'  ^^^  *^^  contract,  without  the  leave  of  the  Court. 

The  proper  course  for  the  purchaser,  on  discovery  of  a 

defect  of  title  such  as  might,  but  for  the  decree,  give 

rise  to  a  right  of  repudiation,  is  to  move  to  be  discharged 

from  the  contract.     Such  a  discharge,  however,  is  not 

a  matter  of  course.* 

Inquiry,        §  1372.  The  inquiry  as  to  title  takes  place  in.  the 

howma  e.  Qj^g^j^^i^grg  of  the  Judge,  and  the  result  is  embodied  in 

a  Master's  certificate.* 
Evidence.      §  1373.  Evidence   by   affidavit   of    matters    of    fact 
material  to  the  title  is  admissible  under  a  reference  of 
title.  "^     Accordingly  where,  under  such  a  reference,  after 

1  Eyston  v.  Simmons,  1  T.  &  C.     1  Ch.  590,  601 ;  76  L.  J.  Oh.  330. 
C  C  608 

■=  Chamberlain..  Lee,10^m.^U.        'J'^'''^T%^l^"tV^''''^^"'.' 

3  Eoggart  v.  Scott,  1   E.  &  My.  ^-  »•  C-  Order  LV.  r.  65  et  seq.     As 

293;  Salisbury  v.  Hatcher,  2  Y.  &  ^°  ''^i^^^'^'S  '°  the  cerlifioate  before 

C.  C.  0.  54.    See  supra,  §§  468,  469,  "  ^^  ''^""'^  ^^  *^«  J'^'^S^'  '''  "P"'"'" 

and  Murrell  y.  Goodyear,  1  De  G.  F.  ^-  Lovegrove,  4  Drew,  at  p.  176. 
&  J.  432.  ®  He  Burroughs,  Lynn,  and  Sexton, 

i  Halkett  V.  Earl  of  Dudley,  [1907]  5  Ch.  D.  at  p.  603. 
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the  eonveyanciag  counsel  had  given  his  opinion  in  favour 
of  the  title,  but  before  the  certificate  had  been  actually 
signed,  a  very  serious  defect  of  title,  not  in  any  way 
disclosed  or  raised  by  the  abstract,  was  discovered  by 
the  purchaser  inspecting  the  property,  evidence  of  the 
matters  so  discovered  was  admitted/ 

§  1374.  Whatever  can  be  done   in  Chambers  upon  Vendor 
a  reference  as  to  title   under  a  judgment  where  the  chaser 
contract  is  established,  can  be  done  upon  proceedings  g  "g;       ' 
under  the  ninth  section  of  the  Vendor  and  Purchaser 
Act,   1874,   already   referred    to.^      That   Act   enables 
the  parties  in  such  cases  to  dispense  with  the  formal 
pleadings  of  an  action,  and  at  once  to  put  themselves 
in   Chambers  in  exactly  the   same   position   in   which 
they  would  have  been,  and  with  all  the  rights  which 
they  would  have  had,  under  the  old  form  of  decree.* 

§  1375.  The  certificate  should,  it  seems,  be  on  the  Form  of 
fact  of  title  aye  or  no  :  and  accordingly  it  is  improper  oate!  " 
to  certify  that  a  defendant  with  the  concurrence  of  a 
third  party  could  make  a  good  title,*  or  that  he  could 
do  so  subject  to  the  performance  of  certain  conditions  ; ' 
but  where  the  certificate  is  against  the  title,  it  should 
state  the  precise  points  in  which  it  is  defective.^ 

§  1376.  If  any  party  is  dissatisfied  with  the  certifi-  Certifi- 
cate as  filed,  he  must  apply  by  summons  to  discharge  objected 
or   vary  it  within   eight   clear  days  from  the  filing  ; '°" 
otherwise,  at  the  expiration  of  that  time  it  becomes 
binding  on  all  the  parties  to  the  proceedings,  and  will 
not  afterwards  be  opened  except  upon  special  grounds.' 

§  1377.  If  the  certificate  is  in   favour  of  the  title,  Certificate 
and  either  no   application  to  discharge  or  vary  it  is  of  the 

title. 

1  Phillipson  v.  Gibbon,  L.  R.  6  Ch.  575,  583.     See,  too,  Esdaile  v.  Sie- 

428.  phenson,  6  Mad.  366. 

'  -Sttpra,  §  H36.  „  g^^^^  ^^_  ^^^^^^^  ^  jj^j]_  ggg^ 

•*  Be  Burroughs,  Lynn,  and  Sexton, 
5  Ch.  D.  at  p.  604.  Howell  v.  Kightley,  8  De  G.  M. 

*  Lewis  V.  Loxam,  1  Mer.  179.  &  ^-  325  ;  E.  S.  C.  Order  LV.  rr.  70, 

^  Magennis  v.  Fallon,  2  Moll.  561,  71. 
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made,  or  such  application  fails,  specific  performance 
will  generally  be  ordered  at  the  hearing  (original  or  on 
further  consideration,  according  to  the  stage  at  which 
the  reference  was  directed,)  of  the  action.^  After  such 
an  application  has  failed,  it  seems  that  no  other  objec- 
tion to  the  title  can  be  made.'^ 

Under  the  old  practice,  where  the  report  was  in 
favour  of  the  title,  but  the  Court  thought  it  too  doubt- 
ful to  force  on  a  purchaser,  the  Court  might  dismiss 
the  bill  without  allowing  the  exceptions,*  and  either 
with  *  or  without  ^  costs,  as  the  Court  might  think 
right. 
Certificate      s  1378.  Where   the   Court    varies    a    certificate   in 

referred  .  .  .     « 

back.        favour  of  the  title,"  or  refuses  to  vary  one  against  it, 

and    the  vendor   desires   to   have    an    opportunity   of 

making  out  a  better  title,  the  certificate  is  generally, 

upon  the  hearing  of  the  application  to  vary,  referred 

back  to  Chambers  for  review  ; '  and  the  vendor  will  be 

allowed  a  reasonable  time  within  which  to  remove  the 

objection.®     On  the  other  hand,  when  the  matter  has 

gone  back  to   Chambers,  and  a  new  abstract  of  title 

has  been  delivered,  further  objections  may  be  brought 

in." 

Reference      §  1379.  The    Court  of  Chancery  referred   back   the 

under       qucstiou  of  title  where  the  Master  was  satisfied  with 

practice    evidence  of  a  fact  with  which  the  Court  was  not  satisfied, 

the  vendor  off"ering  to  produce  further  evidence  ; "  also 

1  See  Dart,  Vend.  (7tli  ed.),  1114.  '  Consider  Brewster  v.  Woodall 
Consider  Jeudwine  v.  Alcock,  1  Mad.  (Hall  V.C.  22nd  July,  1878),  cited 
597.  Seton  (6th  ed.),  2229. 

2  Broolce  v.  Anon.,  4  Mad.  212.  8  Ourling  v.  Flight,  2  Ph.  at 
As  to  the  effect  of  a  direction  that  pp.  616,  619.  Cf.  Bhodes  v.  Ibhet- 
the  vendor  shall  convey,  see  Minton  jore  4  De  G.  M.  &  G.  787. 

V.  Kirwood,  L.  E.  3  Oh.  at  p.  617.  '       ^     '     '    ,^.'     ,  '       ,    , , 

3  BicJcner  v.  Milner,  1  Ha.  578,  n.  -P'""''^""  ^-  ^'^^'  ^  ^-  ^  ^y- 

4S.C.  '    *^^^- 

6  Wilson  V.  Bellairs,  T.  &  E.  491.         "  ^ee   Brooke  v.  Anon.,   4   Mad. 
^  Egerton  v.  Jones,  1  E.  &  My.     ^12. 
(594.  1'  Andrew  v.  Andrew,  3  Sim.  390. 
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where,  by  expressing  an  opinion  in  favour  of  some  part 
of  the  title,  the  Master  had  prevented  the  vendor  from 
showing  that  the  title  was  good,  even  supposing  that 
part  not  to  be  so.' 

Where  the  report  (now  the  certificate)  was  against 
the  title,  and  the  defect  was  cured  at  the  hearing  on 
further  directions,  the  Court  of  Chancery  compelled 
specific  performance,^  without  giving  time  for  further 
proceedings  :  but  if  there  was  a  question  whether  the 
defect  was  in  part  cured,  the  Court  would  refer  it  back 
to  the  Master  to  review  his  report  with  the  additional 
circumstances.* 

§  1380.  In  a  case  where  the  certificate  was  against  ■^"'"^  ■^• 

1  •  1       1  •  Pocock. 

the  title,  but  it  appeared  that,  since  the  contract,  the 
purchaser  had  by  his  own  act  acquired  the  means  of 
curing  the  defect,  the  Court  refused  to  dismiss  the 
vendor's  bill.* 

§1381.  But,  generally,  if  the  certificate  is  against  Certificate 
the  title,  and  either  no  application  is  made  to  discharge  ?he  utie. 
or  vary  it,  or  such  application  fails,  the  action  will  be 
dismissed.^ 

§  1382.  In  one  case,  where  the  veodor  was  -plamtiS  Twner  y. 
and  a  deposit  had  been  paid,  the  vendor  was  ordered  ^'^^"''^*- 
to  repay  it  with  interest  at  4  per  cent.,  and  it  was 
declared  that  the  purchaser  was  entitled  to  a  lien  on 
the  estate  for  the  deposit  and  interest,  and  also  for  his 
costs  of  the  action,  with  liberty  to  apply  at  Chambers 
to  give  efiect  to  the  lien,  and  thereupon  the  bill  was 
dismissed  with  costs.* 

§  1383.  As  an   ordinary  rule,   costs   are   given,  not  Costs. 

'  Egerton  v.  Jones,  3  Sim.  392 ;  662 ;  cf.  Murrell  v.   Goodyear,  1  De 

S.  C.  1  R.  &  My.  694 ;  Portman  v.  G.  F.  &  J.  432. 

Mill,  1   R.   &   My.  696;   Mldes  v.  -  „     t^ 

Booker,  2  Mer.  424.     See  also  Jeud-  ^    f  ^«  ^^J^'  ^^^^d.  (7tl.  ed.),  1114 ; 

wine  V.  AlcocJc,  1  Mad.  597.  ^'"'^  ^;  f  %'  ^6  Beav.  at  p.  613. 

2  Paton  V.  Sogers,  6  Mad.  256.  -Uistingmsh  Gedye  v.  Gommissioners 

3  EsdaUe  v.   SUphensor^,  6  Mad.  "^  ^^^^"^  ^'"'^«.  1^  W.  R.  1106. 
.366.  *  Turner  v.  Marriott,  L.  R.  3  Eq. 

*  flume  V.  Pococh,  L.  R.   1  Eq.       744. 
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to,  but  against,  a  vendor  up  to  the  time  at  which  he 
has  first  shown  a  good  title.  ^  But  there  is  also  another 
general  rule,  that  if  a  purchaser  has  taken  certain  ob- 
jections to  the  title  of  the  vendor,  and  those  objections 
which  have  been  the  cause  of  the  litigation  are  over- 
ruled, the  vendor  will  be  entitled  to  his  costs,  and  the 
purchaser  will  not  escape  paying  them  by  reason  of 
some  evidence,  the  want  of  which  was  never  the  subject- 
matter  of  dispute  between  them,  not  having  been  sup- 
plied until  the  title  was  investigated  in  Chambers.^ 

And   where  a    defendant    prevented    the    plaintiffs 
(vendors)   from    obtaining   the    usual    reference   as    to 
title  on  interlocutory  motion  by  setting  up  defences 
which,  at  the  hearing,  he  failed  to  establish,   he  was 
ordered  to  pay  the  plaintiffs'  costs  up  to  and  inclusive 
of  the  hearing.^ 
What  is         §  1384.  In  the  inquiry  as  to  the  time  when  a  good 
tiUe?^      title  was  shown  is  involved  the  question,  what  is  show- 
ing a  good  title.*     In  relation  to  this,  two  distinctions 
are  to  be  borne  in  mind,  the  one  between  questions  of 
title  and  of  conveyance,  the  other  between  questions  of 
title  and  of  evidence. 
Distino-        §  1385.  As  to  the  first,  the  rule  was  thus  stated  by 
tween^      Lord  Eldon  in  Lord  Brayhroke   v.   Inship,^ — "As  to 
oUitie"^  the  question  whether  the  abstract  was    complete,   the 
and  of       abstract  is  complete  whenever  it   appears   that,   iipon 

convey-  _  ^  i  x  ,  '       jr 

auoe.  certain  acts  done,  the  legal  and  equitable  estates  will 
be  in  the  purchaser.  That  may  be  long  before  the 
title  can  be  completed."  So  that  a  good  title  is  shown 
when  it  appears  from  the  abstract  that  the  vendor  has 
the  whole  equity,  and  in  what  persons  the  outstanding 

1  PUllipson  Y.  Oibbon,  L.  R.  6  Ch.  Qatiies  v.  Bonnor,  54  L.  J.  Ch.  517 ; 

at  p.  434.     The  nales  stated  in  this  33  W.  R.  64,  at  p.  66. 

section  are,  however,  suhject  to  the  ^  g_    q_   p_   434^      Qf_  Bridges  v. 

general    discretion    with   respect    to  Longman,  24  Beav.  27. 

costs  exercisable   by  the    Court   or  ^  Hyde  v.  Dallaway,  4  Beav.  606. 

Judge  by  virtue  of  R.  S.  0.  Order  «  See  §§  1317,  1889. 

LXX.     See,  too,  per  Cotton  L.J.  in  «  g  Ves.  436. 
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portion  of  the  legal  estate  is  vested/  The  acts  to  be 
done,  of  which  Lord  Eldon  speaks,  must  be  confined 
to  acts  the  performance  of  which  the  vendor  can  enforce 
in  a  Court  of  justice,  as,  for  instance,  by  calling  on  a 
trustee  to  convey  the  estate  vested  in  him.  Therefore 
where  an  estate  tail  was  outstanding  in  a  person  who 
had  consented  to  bar  it,  but  was  not  in  any  way  a 
trustee  for  the  vendor,  the  Court  held  that  the  title 
was  not  made  out  till  the  recovery  had  been  fully 
perfected.^ 

§  1386.  In  Esdaile  v.  Stephenson^  Leach  Y.C.,  after  Rule Md 
consultation    with   Lord    Eldon,   laid   down   the   rule,  Es^Zaiie  v. 
"  that  where  a  necessary  party  to  the  title  was  neither  ^l^^^  '*'"' 
in  Law  nor  Equity  under  the  control  of  the  vendor 
but  had  an  independent  interest,  unless  there  was  pro- 
duced to  the  Master  a  legal  or  equitable  obligation  on 
the  part  of  the  stranger  to  join  in  the  sale,  the  Master 
ought  to  report  against  the  title ;  otherwise,  where  a 
necessary   party  to  the   title   was    under  the  legal  or 
equitable  control  of  the  vendor,  as  a  mortgagee,  where 
the  Master  might  well  report  that  upon  payment  of  the 
mortgage  a  good  title  could  be  made." 

§  1387.  The    rule    is   further    illustrated    by   other  lUustra- 

T  •  TIT  1  1  •        •  •   t      tions  of 

cases,  in  one,  it  was  held  to  be  no  objection  to  title,  the  rule. 
that  a  satisfied  term  was  outstanding  in  a  lunatic 
against  whom  no  commission  had  issued,  so  that  there 
was  then  no  person  competent  to  make  the  assign- 
ment ;  *  and  in  another  case,  the  legal  estate  of  a  moiety 
of  the  property  was  outstanding  in  a  married  woman 
or  those  claiming  under  her,  but  she  being  under  the 
order  of  the  Court  to  convey  was  bound  by  it,  and 
became  absolutely  a  trustee  for  the  purchaser  under  the 


1  Avarw  v.  Brown,  14  Sim.  303 ;  »  6  Mad.  366.  Cf.  HalMt  v.  Earl 
Camlerwell  and  South  London  Build-  of  Dudley,  [1907]  1  Ch.  590,  601; 
ing  Society  v.  Holloiuay,  13  Ch.  D.  vg  l  j  r%   330 

754-,  763. 

2  Lewin  v.  Guest,  1  Russ.  325.  *  Berheley  v.  Dauli,  16  Ves.  3S0. 
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order  of  the  Court :  the  title  was  therefore  held  good, 
but  without  prejudice  as  to  the  question  of  conveyance/ 
'Bwwn  ^'      §  ■^^^^"  ■'■*'    appears    to    have    been    considered    by 
Shadwell  V.C.  to  be  sufficient  if  the  abstract  showed 
that  the  outstanding  legal  estate  had  been  formerly 
vested  in  a  trustee  for  the  vendor,  and  that  the  abstract 
was  then  complete,  though  a  supplemental  abstract  was 
necessary  to  trace  the  legal  estate.^     But  this  decision 
seems  at  variance  with  the  rule  enunciated  by  him  in 
the   same   ciase,   of   which   one   condition   is   that  the 
abstract   must   disclose   in   whom   the   legal    estate   is 
vested,   not  in  whom   it   was   formerly   vested.     And 
accordingly   Lord    Gifford   M.E.    held   that   where   an 
abstract   only  showed  that   the  legal  estate  had  long 
since  been  vested  in  persons  who  would  be  trustees  for 
the  vendor,  but  did  not  show  in  whom  the  legal  estate 
was  then  vested,  the  defect  was  one  of  title  and  not  of 
conveyance.^     In  a  recent  case  it  has  been  held  that 
the  objection   that  in   proceedings  under   the   Settled 
Land  Act  trustees  for  the  purposes  of  that  Act  had  not 
been  appointed  was   an   objection  of  conveyance   and 
not  of  title.* 
Distiuc-        §  1389.  A  distinction  has  also  been  taken  between 
tween       sliowhig   and  making   a    good   title.     A   good    title   is 
and^S-  shown  when  all  the  matters  essential  to  the  title  are 
ing  title,   g^jated  in  the  abstract :  it  is  made,  when  those  matters 

are  proved.^ 
Distinc-        §  1390.  It  is  evident,  further,  that  there  is   a   dis- 

tion  be-         .         . 

tween       tmction  to  be  drawn  between  matters  of  title  and  of 

p"vi  n  fin  p  p 

and  title,  the   evidence   whereby   that   title   is   supported.     The 
verification  of  the  abstract  may  be  either  the  one  or 

■  Jwnpson  V.  Pitcher,  1  Coll.  13.  V.C.  in  Oahden  v.  Pike,  13  W.  R.  at 

^  Avarne  v.  Brown,  14  Sim.  303.  p.  674;  11  Jur.  N.  S.  660 

^  Wynne  ^r.  Griffith,  1  Kuss.  283.  4   ir  „           „       „  00  r,,    t.  .,„, 

o      i.    4.1,            i       V,  i  ■             f    i  *  Battonv.  Eussell,  38  Ch.  J).  S34. 

See  furtriei',  as  to  what  is  a  perfect 

abstract,  per  Wigram  V.C.  in  Morley  '  ^"■'"'  ^-  Lovegrove,  4  Drew.  170, 

V.  Gooh,  2  Ha.  Ill;  Wardr.  Ohrimes,      ^^l ;  Oames  v.  Bonnor,  33  W.  R.  64  ; 
11   W.  R.  794 ;  and  per  Kindersley      54  L.  J.  Ch.  517. 
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the  other  :  thus  the  verification  of  the  deeds  stated  in 
the  abstract  is  matter  of  evidence ;  whilst,  on  the 
other  hand,  the  proof  of  a  fact  essential  to  the  title, 
which  can  only  be  proved  by  evidence  documentary 
or  oral, — as,  for  example,  the  identity  of  a  person,  or 
of  parcels  apparently  different  on  the  deeds, — is  a  matter 
of  title.' 

'  Sherwin  v.   Shakspear,  17  Beav.  267,  275,  varied  on  appeal,  5  De  G 
M.  &  G.  517. 
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^yant  of  Title. 

A  purchaser  of  land  may,  on  discovering  tliat  tlie 
vendor  lias  no  title,  repudiate  on  that  ground,  but  at- 
tempted repudiation  on  another  ground  does  not  keep 
this  right  alive  if  the  vendor  at  the  proper  time  can  make 
a  good  title,  ^'vhere  a  purchaser  Avho,  in  an  action  by  the 
vendor  to  compel  specific  performance,  had  set  up  in  his 
defence  that  the  contract  was  void  Itecause  of  fraudulent 
misrepresentations  as  to  value,  attempted  at  the  trial 
to  repudiate  also  on  the  ground  of  want  of  title  in  the 
vendor,  he  having  known  of  this  want  of  title  for  some 
time  and  having  because  of  it  obtained  an  order  for 
security  for  costs,  it  was  held  that  there  could  not  then 
be  repudiation  on  this  ground,  and  that  it  would  be  suffi- 
cient for  the  vendor  to  shew  title  on  the  reference.  The 
judgment  of  the  Common  Pleas  Division,  19  O.K.  303, 
affirmed.     Paisley  v.  Will,  18  O.A.R.  210. 

It  was  held  in  London  d-  (_'<niudiaii  Loan  Co.  v.  Gra- 
ham, 12  Out.  Pr.  Eep.  651,  by  Boyd  Ch.,  in  an  action  for 
specific  performance,  that  shewing  title  is  the  manifesta- 
tion on  the  abstract  of  all  matters  essential  to  a  good 
title,  and  that,  as  the  defendant  had  demanded  no  ab- 
stract before  action,  he  could  not  complain  that  title  was 
first  shewn  thereafter,  and  he  was  ordered  to  pay  the 
costs. 

In  McDouf/aU  v.  MiUcr,  15  Grant's  Ch.  505,  a  party 
after  making  a  contract  for  the  sale  of  land,  mortgaged  it 
and  then  filed  a  bill  for  specific  performance.  The  mort- 
gage not  being  due,  the  Court,  on  the  hearing,  directed 
an  enquiry  whether  the  plaintiff  could  make  a  good  title 
free  from  encumbrance  and  reserved  further  directions 
and  costs  in  case  the  Master  should  find  that  the  plain- 
tiff could  not  clear  up  the  title. 

In  Oraij  \-  Reesor,  15  Grant's  Ch.  205,  the  plaintiff 
and  defendant  agreed  to  an  exchange  of  land,  the  plain- 
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tiff  conveying  a  hundred  acres  in  Brocli  upon  which 
there  was  a  mortgage  for  |1,300,  and  the  defendant 
agreeing  to  convey  to  the  plaintiff  whichever  of  two  lots, 
one  in  Tiny,  the  other  in  Sydenham,  the  plaintiff  should 
elect  to  have.  In  the  event  of  his  selecting  the  latter, 
it  was  to  be  assigned  to  him,  subject  to  the  payment  of 
|150  in  four  equal  annual  instalments  with  interest  at 
seven  per  cent  The  plaintiff  selected  the  latter,  but  it  ap- 
peared that  the  defendant  had  not  yet  obtained  a  title 
thereto,  although  he  was  in  a  position  to  call  for  a  patent 
from  the  Crown  on  making  certain  payments,  and  which 
he  procured  the  day  the  cause  was  heard.  As  the  defen- 
dant had  all  along  had  a  title  to  the  lot,  and  was  at  the 
time  in  a  position  to  carry  out  his  part  of  the  agreement 
and  submitted  to  do  so,  the  Court  directed  that  the  con- 
tract should  be  completed  by  conveyance  of  the  lot  in 
Sydenham  and  that  the  time  for  payment  of  the  f  150 
should  date  from  the  hearing,  from  which  time  also  the 
interest  should  be  computed. 

In  Canada  Permanent  Building  Society  v.  Wallis,  8 
Grant's  Ch.  368,  it  was  held  that  a  clause  in  the  con- 
ditions of  sale  that  the  vendors  should  only  produce 
certain  title  deeds  and  an  abstract  of  the  registry  and 
that  the  purchaser  vshould  not  be  entitled  to  call  for  any 
other  proof  of  title,  did  not  exempt  the  vendors  from 
shewing  otherwise  a  good  title.  Esten  V.-C.  construed 
the  condition  to  be  that,  as  the  plaintiffs  had  only 
certain  deeds  in  their  possession,  they  stipulated  that 
they  should  not  be  bound  to  produce  other  deeds  and 
should  not  be  bound  to  furnish  other  than  an  extract 
from  the  registry,  but  if  upon  this  evidence,  taken  ac- 
cording to  its  fair  meaning  to  be  correct,  the  title  should 
appear  defective,  the  plaintiffs  would  be  bound  to  remedy 
the  defects. 

In  Ganible  v.  Gummcrson,  9  Grant's  Ch.  193,  the 
Court  refused  to  enforce  a  contract  for  the  sale  of  land, 
which  was  subject  to  an  outstanding  claim  for  dower, 
until  the  title  to  dower  was  removed. 

In  Thompson  v.  MiUlkln,  9  Grant's  Ch.  359,  on  an 
enquiry  as  to  title  the  vendor  was  unable  to  produce  one 
of  the  title  deeds,  or  to  shew  that  a  receipt  was  endorsed 
thereon  for  the  purcliase  money.     This  was  held  no  ob- 
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jection  to  the  completion  of  the  contract,  nor  was  it  an 
objection  to  the  title  that  there  was  no  production  of  a 
certificate  that  no  taxes  were  in  arrear.  The  deed  in 
question,  which  could  not  be  produced  was  over  sixty 
years  old,  and,  although  it  could  not  be  produced,  it 
seemed  that  its  loss  was  sufficiently  established  to  let  in 
secondary  evidence  of  its  contents. 

In  Morin  v.  WiUxliison,  2  Grant's  Ch.  157,  where  a 
purchaser  executed  a  bond  for  payment  of  purchase 
money  of  land  which  he  had  contracted  to  purchase,  and 
was  thereupon  let  into  possession  in  pursuance  of  the  con- 
tract, the  purchaser  having  afterwards  made  default 
in  payment  and  having  refused  to  accept  the  title  pro- 
duced by  the  vendor,  an  action  at  laAv  was  commenced 
upon  the  bond,  whereupon  the  purchaser  filed  his  bill  in 
equity  praying  for  the  specific  performance  of  the  con- 
tract if  a  good  title  could  be  shewn,  or  in  the  event  of 
the  vendor  being  unable  to  shew  a  good  title,  then  for  an 
injunction  restraining  the  action  and  that  the  bond  might 
be  delivered  up  to  be  cancelled.  Upon  a  reference  the 
\endor  failed  to  shew  a  good  title  and  the  Court  granted 
the  iiijunction. 

In  Francis  v.  St.  Germain,  6  Grant's  Ch.  636,  it  was 
held  that  before  the  Court  would  compel  the  purchaser 
to  accept  a  title  it  must  be  shewn  that  the  title  was 
reasonably  clear  and  marketable,  without  doubt  as  to 
the  evidence  of  ir.  Where,  therefore,  the  deed  to  the  ven- 
dor was  executed  on  the  lith  of  February,  1854,  and  in 
December  of  that  year  a  commission  of  lunacy  was  issued 
against  the  grantor  in  that  deed,  under  Avhich  it  was  found 
that  he  was  insane,  and  had  been  so  from  the  month  of 
February  or  March  previous,  the  Court  refused  to  en- 
force the  contract.  Where  the  lunacy  of  the  previous 
owner  of  the  estate  was  relied  on  as  an  objection  to  the 
title,  and  the  vendor  alleged  that  if  such  were  the  fact, 
it  was  shewn  that  he  had  purchased  fairly  and  without 
notice  of  the  lunacy,  as  a  ground  for  enforcing  the  con- 
tract, yet  as  the  fact  that  the  vendor  had  purchased  with- 
out such  notice  was  one  which  from  its  nature  was  in- 
capable of  proof,  and  notice  on  some  future  occasion 
might  be  fairly  sheAvn,  the  Court  allowed  the  objection 
and  dismissed  the  vendor's  bill  with  costs. 
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Where  a  bill  by  a  purchaser  seeking  specific  perform- 
ance of  a  contract  for  the  sale  of  laud  is  dismissed  be- 
cause a  good  title  cannot  be  shewn,  the  Court  will  order 
a  sum  paid  on  account  of  the  purchase  money  to  be  re- 
turned to  the  purchaser,  and  in  default  give  him  a  lien 
therefor  on  the  estate  agreed  to  be  sold.  Hnid  v.  Robert- 
son, 7  Grant's  Ch.  142. 

In  Brandon  Hic(tm  Laundrij  v.  Hanna.  19  Man.  8,  an 
action  was  brought  for  specific  performance  of  a  con- 
tract for  the  purchase  of  property  for  |40,000  payable 
110,000  in  cash  and  six  equal  notes  with  interest  for  the 
balance.  The  agreement  did  not  state  for  Avhat  period 
the  notes  were  to  run,  but  the  parties  understood  that 
they  were  to  be  for  six  equal  yearly  payments.  There 
were  encumbrances  on  the  property  due  at  various  times 
within  four  years  and  some  of  the  holders  were  unwill- 
ing to  accept  payment.  It  was  held  that  the  parties 
contemplated  the  purchase  being  completed  at  once  and 
the  vendor  could  not  force  the  title  on  a  purchaser  as 
there  were  encumbrances  which  he  could  not  clear. 

In  Major  v.  Shepherd.  18  Man.  504,  the  land  which 
the  defendant  agreed  to  purchase  from  the  plaintiff  for 
|5,000  was  subject  to  mortgages  and  registered  judg- 
ments for  amounts  exceeding  the  purchase  price  and  the 
plaintiff  had  no  means  of  paying  them  off  except  out  of 
the  purchase  mone}'.  He  undertook  to  get  releases  from 
the  judgment  creditors  for  less  than  the  sums  due  them, 
but  had  not  been  able  to  get  the  arrangements  con- 
cluded. By  the  agreement  defendant  was  to  pay  the  pur- 
chase money  as  soon  as  a  loan  could  be  obtained  and  the 
title  found  satisfactory.  The  agreement  was  silent  as 
to  when  the  purchaser  was  to  have  possession,  and  the 
plaintiff  remained  in  possession  during  the  negotiations 
for  completion,  which  lasted  about  nine  months. 

It  was  held  that  specific  performance  should  be 
refused,  the  plaintiff  having  failed  to  shew  a  clear  title 
or  his  ability  to  give  such  a  title ;  also,  that  such  failure 
caused  delay  to  the  defendant  which  made  it  a  hard- 
ship upon  him  to  enforce  the  contract  and,  as  the  remedy 
was  discretionary,  it  should  be  refused  for  this  reason. 

It  was  further  held  that  the  provision  for  the  pur- 
chase money  being  paid  as  soon  as  a  loan   could   be 
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arranged  was  so  indefinite,  obscure  and  uncertain  as  to 
render  the  contract  incapable  of  specific  performance. 

In  Foate  &  Carter  v.  ifason  cb  NicJwl,  3  B.C.  377,  it 
was  lield  tliat  tlie  purchasers  of  land  were  not  entitled  to 
call  for  the  title  until  after  the  payment  of  the  purchase 
money,  and  scmble  that  it  is  not  necessary  in  an  action 
for  specific  performance  of  a  contract  for  the  sale  of 
land  that  the  vendor  should  be  the  holder  of  the  title  if 
he  can  obtain  a  grant  in  fee  from  the  holder  to  the 
purchasers. 

Equity  Uitciiforccahle  Because  of  Delay  no  Objection 

to  Title. 

A  sui3posed  equity  in  a  person  who  died  in  1808, 
where  the  possession  of  the  property  since  that  time  had 
been  enjoyed  by  another  claiming  it  as  his  own  and  hav- 
ing a  perfect  legal  title  to  it,  is  no  ground  for  refusing  to 
enforce  an  agreement  in  which  the  condition  precedent 
was  that  a  partj-  should  shew,  make  and  complete  a  per- 
fect legal  title,  as,  even  in  the  event  of  such  equity  exist- 
ing, a  Court  of  Equity  would  not  enforce  it  after  such  a 
lapse  of  time  and  under  such  circumstanc.es.  DeWitt  v. 
Thomas,  10  Grant's  Ch.  21. 

Wairer  of  Inquiry  as  to  Title. 

In  the  case  of  Darby  v.  Green] ces,  11  Grant's  Ch.  351, 
where  the  contract  provided  for  immediate  possession, 
and  it  was  contended  that  the  purchaser  had  Avaived  his 
right  to  examine  the  title  by  the  erection  of  woiiishops 
on  the  lot,  and  otherwise,  the  Court,  in  a  suit  against  the 
purchasers  for  specfic  performance,  refused,  under  the 
circumstances  of  the  case,  to  order  the  purchase  money 
paid  into  Court  pending  a  reference  as  to  title,  though 
the  defendants  were  in  possession  of  the  property.  The 
circumstances  referred  to  other  than  those  mentioned 
were  that  the  property  had  previously  been  unoccupied 
and  unproductive,  the  defendants  hacl  exercised  no  acts 
of  ownership  that  operated  prejudicially  to  the  vendors, 
they  had  paid  up  all  interest  and  a  considerable  portion 
of  the  principal,  and  there  was  no  evidence  of  their  ever 
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having  objected  to  pay  the  balance.  Moreover,  the  pre- 
sent suit  had  arisen  from  no  default  of  the  defendants, 
but  because  of  the  infancy  of  one  of  the  vendor's  heirs. 

In  the  case  just  mentioned,  11  Grant's  Oh.  351, 
it  Avas  held  that  where  a  contract  for  sale  of  building  lots 
provided  for  immediate  possession  and  for  the  payment 
of  the  purchase  money  in  eight  annual  instalments,  the 
erection  of  two  workshops  on  the  lots  by  the  vendee  was 
no  waiver  of  their  right  to  examine  the  title,  nor  was  the 
division  of  the  property  between  them,  when  they  dis- 
solved their  parxnership  nor  the  acceptance  of  a  convey- 
ance at  another  time  of  another  lot  said  to  depend  on  the 
same  title. 

In  Crooks  v.  Glen,  8  Grant's  Ch.  239,  it  was  held  that 
possession  and  user  of  the  premises  do  not  deprive  the 
vendee  of  his  right  to  have  a  good  title  shewn,  but  where 
unreasonable  delay  has  occurred  in  requiring  title  to  be 
adduced,  the  Court  will  order  the  purchase  money  to  be 
paid  into  Court,  pending  the  investigation  of  the  title. 
Where  promissory  notes  had  been  given,  in  payment  of 
the  purchase  money  of  land  and,  several  years  after- 
wards, a  bill  was  filed  by  a  vendee  of  the  original  pro- 
prietor against  the  heirs-at-law  of  the  original  purchaser, 
it  was  held  that  the  promissory  notes  must  be  produced 
or  satisfactorily  accounted  for  before  the  purchase  money 
would  be  ordered  to  be  paid,  even  although  a  good  title 
were  shewn. 

The  case  of  O'Keefe  v.  Taylor,  2  Grant  95,  was  said 
to  be  not  distinguishable  from  the  case  before  the  Court. 
In  that  case  there  was  possession  in  pursuance  of  the 
contract  and  user  of  the  premises  in  accordance  with  the 
intention  and  purpose  of  the  purchaser,  and  it  was  held 
that  nothing  had  occurred  whereby  the  right  to  investiga- 
tion of  the  title  was  waived.  Yet,  the  purchaser  was 
ordered  to  pay  the  purchase  money  into  Court  on  the 
ground  of  the  unreasonable  delay  in  the  payment  of  the 
purchase  money. 

In  May,  1860,  a  purchase  was  made  by  parol  of  a  lot 
of  land,  in  addition  to  three  other  lots  previously  bought 
by  the  same  purchaser  from  the  same  vendor.  The  pur- 
chaser went  into  possession  and  erected  thereon  a  coach- 
house and  stable,  and  the  other  portion  of  it  was  used 
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as  a  lawn  to  the  house  which  he  had  erected  on  the  other 
lots  which  had  been  duly  conveyed  to  him.  In  the  year 
1860,  and  again  in  1863,  the  purchaser  repeatedly  asked 
for  the  deed,  offering  to  give  the  vendor  his  promissory 
note  for  the  purchase  money,  which  he  refused  to  accept. 
A  bill  for  specific  performance  was  subsequently  filed 
by  the  vendor.  It  was  held  that  the  purchaser  by  his 
conduct  had  waived  his  right  to  compel  the  vendor  to 
make  out  a  good  title,  but  that  he  was  at  liberty  to  shew 
that  the  vendor  had  no  title,  in  which  case  he  would  be 
entitled  to  get  rid  of  his  contract,  the  onus  of  proof  under 
such  circumstances  being  shifted  from  the  vendor  to  the 
purchaser.    Denison  v.  Fuller,  10  Grant's  Oh.  498. 

In  Leslie  v.  Preston,  7  Grant's  Oh.  434,  it  was  held 
that  where  the  vendor  sells  only  such  title  as  he  has,  the 
purchaser  cannot  require  a  good  title  to  be  shewn  but 
will  be  compelled  to  complete  his  purchase  although  the 
vendor  does  not  shew  a  good  title,  or  although  the  title 
appear  to  be  not  good,  but  where  a  vendor  by  the  terms 
of  the  agreement  bound  himself  to  convey  only  as  good  a 
title  as  he  should  obtain  from  his  vendor,  and  it  was 
shewn  that  neither  of  these  parties  had  any  title  what- 
ever to  the  property  agreed  to  be  sold,  and  that  the  ven- 
dor had  misrepresented  the  state  of  the  title  and  had 
induced  the  purchaser  to  give  the  full  value  of  the  land 
the  Court  refused  to  enforce  the  agreement. 

The  headnote  in  Currcn  v.  Little,  8  Grant's  Ch.  250, 
is  as  follows : 

A.  is  the  owner  of  fifty  acres  of  land,  the  title  to  one 
acre  of  which  is  defective.  B.  Avith  knowledge  of  the 
defect  agrees  to  purchase  the  whole  for  a  certain  sum. 
B.  with  others,  has,  at  the  same  time  an  independent 
interest  in  the  one  acre  and  obtains  a  decree  ordering 
A.  to  convey  it  to  him  and  the  others.  A.  then  files  a  bill 
for  specific  performance  of  the  contract  with  B.  Held, 
that  B.  must  pay  the  whole  of  the  purchase  money  upon 
receiving  a  clear  title  to  the  remaining  forty-nine  acres. 

The  judgment  seems  to  be  put  upon  the  ground  that 
the  title  was  accepted  by  Little  and  the  objection  to  the 
title  to  the  one  acre  waived,  and  that  the  defendant  was 
bound  to  complete  his  purchase  on  receiving  such  a  con- 
veyance as  the  plaintiff  could  give  him. 
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Possession  May  or  May  Not  he  Waiccr  of  Title. 

In  Mitchelltree  v.  Irwin,  13  Grant's  Ch.  537,  a  pur- 
chaser, before  the  time  appointed  for  the  completion  of 
a  contract  for  sale  of  land  and  while  the  investigation 
was  in  progress,  went  upon  and  cleared  a  portion,  about 
two  or  three  acres  of  the  land  sold,  and  sowed  the  same 
with  turnip  seed,  which  it  was  necessary  to  do  at  that 
time  or  lose  the  whole  season.  He  did  not,  however,  har- 
vest the  crop  but  abandoned  the  possession  entirely  in 
consequence  of  objections  to  the  title  not  being  removed. 
This  was  held  to  be  no  waiver  of  the  purchaser's  right 
of  enquiry  as  to  title.  Per  Spragge  V.-C. :  "The  mere  tak- 
ing possession  by  a  purchaser  is  not  necessarily  a  waiver 
of  the  right  to  an  enquiry  as  to  title.  'The  Court  will  not 
hold  it  to  be  so  unless  satisfied  that  it  Avas  the  intention 
of  the  purchaser  to  take  the  land  without  such  enquiry, 
or,  without  its  being  made  to  appear  that  'the  conduct 
of  the  purchaser  had  been  such  that  it  would  be  unjust 
to  the  vendor  under  the  circumstances  to  put  him  to 
prove  his  title.  Now,  there  is  not  a  single  point  in  the 
circumstances  under  Avhich  possession  was  taken  in  this 
case  to  lead  me  to  think  that  it  was  the  intention  of  the 
purchaser,  or  that  the  vendor  thought  it  was,  to  waive 
the  enquiry  as  to  title.  I  am  satisfied  that  neither  party 
had  any  such  idea." 

In  Commercial  Bank  v.  j\[cConnell,  7  Grant's  Ch.  323, 
the  purchaser  of  real  estate  on  which  was  erected  a  grist 
mill,  in  pursuance  of  the  agreement  for  purchase,  took 
possession  and,  while  in  occupation,  made  several  altera- 
tions on  the  property,  took  the  mill  gearing  and  machin- 
ery from  the  premises,  and  removed  the  partitions  in  the 
mill,  intending  to  convert  the  mill  into  a  planing  factory, 
and  the  expense  of  restoring  the  property  to  the  con- 
dition in  which  it  was,  when  he  entered  into  possession, 
was  variously  estimated  at  from  £100  to  £500.  It  was 
held  that  by  these  acts  the  purchaser  had  waived  his  right 
to  call  for  a  good  title. 

SemMe,  from  J]for)in  v.  Wilkinson,  2  Grant's  Ch.  157, 
that  from  the  peculiar  mode  of  dealing  with  landed 
estates  in  this  country  tlie  Court  would  not  introduce 
the  strict  English  rule  with  respect  to  waiver  of  title 
by  acceptance  of  possession. 
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Raising  Fiirtltcr  Ohjectioiis  to  Title. 

'S^'here  on  a  sale  of  lands,  the  contract  provided  that 
the  purchaser  should  be  allowed  ten  days  to  make  re- 
quisitions on  title,  and  time  was  made  of  the  essence  of 
the  contract,  and  the  purchaser  made  certain  objections 
within  the  ten  days  and  refused  to  complete,  the  answers 
not  being  satisfactory,  whereupon  the  vendor  sued  for 
specific  performance  and  obtained  the  usual  judgment,  it 
was  held  that  the  purchaser  could  not  raise  in  the  ]\las- 
ter's  office  fresh  objections  not  raised  within  the  ten  days 
mentioned  in  the  contract.  Imperial  Bank  of  Canada  V. 
Metcalfe,  11  O.E.  467. 

In  Clarke  v.  Lancjley,  10  P.R.  Ont.  208,  by  an  agree- 
ment for  the  sale  of  certain  land,  the  vendor  was  to  give 
a  good  marketable  title,  of  which  the  purchaser  was  to 
satisfy  himself  at  his  own  expense  and  was  not  to  call  for 
any  abstract  of  title,  deeds,  or  evidences  of  title,  other 
than  those  in  the  vendor's  possession.  Subsequently,  on 
a  reference  in  a  suit  by  the  vendor  for  specific  perform- 
ance, the  defendant  filed  tliree  objections  to  the  title, 
having  reference  to  a  small  portion  of  the  land,  which 
were  answered  by  the  plaintiff,  and  the  reference  was  pro- 
ceeding, when  the  defendant  applied  for  and  obtained 
from  the  Master,  leave  to  file  other  objections  It  was 
held  that  the  Master  had  no  jurisdiction,  to  grant  such 
leave,  but,  upon  a  subsequent  application  to  the  Court, 
the  leave  required  was  given  on  terms. 
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CHAPTER  V. 

INTEREST,    RENTS,    DETBRIORATIOX,    AND    PAYMENT 
INTO    COURT. 

§  1391 .  In  the  case  of  every  contract  of  sale,  the  The  pass- 
question  arises — At  what  time  does  the  property  in  the  p^operty^ 
thing  sold  pass  from  the  vendor  to  the  purchaser  ?  Sa^ei^of' 

In  the  case  of  a  contract  for  the  sale  of  real  or  chattel  contract. 
real  property  in  this  country,  the  answer  to  this 
question  involves  important  consequences,  some  of 
which  it  is  proposed  to  discuss  in  the  present  chapter. 
It  will  be  convenient,  therefore,  briefly  to  consider  the 
effect  of  such  a  contract  as  between  the  parties  to  it. 

§  1392.  Where  such  a  contract  is  entered  into,  the  Difierence 
legal  estate  in  the  property  passes,  not  by  the  contract,  the  legal 
but  only  upon  and  by  virtue  of  the  execution  of  a  sub-  abfe''''"^* 
sequent   formal  deed   of   conveyance.^     The   equitable  ®'^***®^' 
estate    or    beneficial    ownership,    however,  passes,    as 
between  the  contracting  parties,  by  the  contract  itself,^ 
but  only  sub  modo,  or,  in  other  words,  conditionally 
upon  the  contract  being  one  of  which  the  Court  would 
decree  specific  performance,^  and  also  being  ultimately 
completed  by  the  fulfilment  by  vendor  and  purchaser 
respectively  of  the  mutual  obligations  imposed  on  them 
by  the  contract. 

It  follows  (it  is  conceived)  that  upon  the  completion 

1  See  Austin's  Jurisp.  (Student's  Eomer  J.  in  Raffety  v.  Schofield, 
Edition,  1904),  18] ,  182  ;  and  ^er  [1897]  1  Ch.  at  p.  943.  Ci.  Edwards 
Grant  M.E.  in  Flvdyer  v.  Oocker,  12  v.  West,  7  Oh.  D.  at  p.  862  ;  and 
Ves.  at  p.  27.  supra,  §  911. 

2  Per  Lord  Westbury  in  Rose  v.  ^  p^,.  Cozens-Hardy  J.  in  Cornwall 
Watson,  10  H.  L.  0.  at  p.  678 ;  per  v.  Henson,  [1899]  2  Oh.  at  p.  714. 
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Mutual 
obliga- 
tions of 
the  cou- 
traotors. 


Vendor's 

obliga- 

tiona. 


Vendor 
a  con- 
structive 
trustee. 


2. 


of  the  contract  the  condition  is  satisfied,  and  ihe  vesting 
of  the  equitable  as  well  as  of  the  legal  estate  becomes 
absolute  ;  but  that  upon  the  contract  coming  to  an  end 
in  any  other  way  than  by  completion  the  equitable 
estate  revests  in  the  vendor.  "^ 

§  1393.  It  is,  then,  important  to  inquire  what  are  the 
mutual  obligations  of  the  parties  to  a  contract  of  the  kind 
under  discussion.  It  is  submitted  that,  in  the  absence 
of  express  stipulation,  they  are  shortly  as  follows  : — 

§  1394.  The  vendor  is  bound — 

1.  To  show  a  good  title  to  the  property  contracted 
to  be  sold. 

(  (a)  To  take  reasonable  care  of  the  property, 
<  and 

(   (f))  to  pay  the  outgoings/ 
until  the  purchaser  takes,  or  ought  to  take,  possession 
of  it. 

3.  Upon  being  paid  the  purchase-money,  and  any 
interest  on  it  that  may  have  become  payable, 

(c)  to  execute  and  procure  ^  the  execution  by 

all  other  necessary  parties  (if  any)  of  a 
proper  deed  of  conveyance  vesting  the 
legal  estate  in  the  purchaser,  and 

(d)  to  put  him  in  possession  of  the  property. 

§  1395.  It  is  in  regard  of  these  or  some  of  these 
obligations  that  the  vendor  has  been  said  to  be  a  con- 
structive trustee,  or  a  trustee  sub  modo,  of  the  estate 
for  the  purchaser  from  the  time  when  the  contract  is 
constituted.* 


'  See  per  Plumer  M.E.  in  Wall  v. 
Bright,  IJ.  &  W.  at  p.  501. 

2  As  to  outgoings,  see  infra, 
§  1430,  and  tlie  cases  cited  there. 

3  As  to  the  expense  of  procuring 
mortgagees'  concurrence,  see  Ee 
Sander  and  Waif  or  (Ts.  Contract,  81 
L.  T.  316 ;  W.  N.  1900,  138. 


*  See  per  Plumer  M.B.  in  Wall  v. 
BrigU,  1  J.  &  W.  500-503 ;  Shaw 
V.  Foster,  L.  B.  5  H.  L.  at  pp.  338, 
349,  356;  per  Lord  Westbury  in 
Knox  V.  Oye,  L.  E.  5  H.  L.  at 
p.  675 ;  per  Jessel  M.B.  in  Lysaght 
V.  Edwards,  2  Oh.  D.  506-510  ;  per 
James  L.J.  in  Raymer  v.  Preston, 
18  Ch.  D.  1,  12. 
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§  1396.  On  the  other  hand,  the  purchaser  is  bound —  Pur- 
chaser's 

1.  As  soon  as  either  the  vendor  has  shown  a  good  oWiga- 

title,  or  he  (the  purchaser)  has  accepted  such  title  as 
the  vendor  shows  or  has, 

(a)  to    pay    the     purchase-money,    and    any 

interest  on  it  that  may  have  become 
payable,  and 

(b)  to  take  possession  of  the  property  (that 

the  vendor  may  be  relieved  from  all 
future  liabilities  incident  to  the  owner- 
ship). 

2.  To  bear  the  loss  resulting  from  any  accidental 
injury  to  the  property  happening  after  the  contract 
has  been  constituted.^ 

In  regard  of  the  first  of  these  obligations  the  pur-  Purchaser 

11  -11  -1  j>  construo- 

chaser  has  been  said  to  be  constructively  a  trustee  or  twe  trus- 
the  purchase-money  for  the  vendor.'^ 

§  1397.  In  addition  to  the  above  obligations,  the  Liens. 
contract  gives  or  may  give  rise  to  certain  liens ; — of 
the  vendor  for  unpaid  purchase-money,  and  of  the 
purchaser  for  the  deposit  or  other  portion  of  the 
purchase-money  paid  before  completion :  but  these 
really  result  from  the  non-performance,  in  some  re- 
spect, of  the  contract,  rather  than  from  the  contract 
itself. 

§  1398.  If  the  foregoing  statement  of  the  obligations  Transfer 
of  the  parties  to  a  contract  of  the  kind  under  discussion  °ion!^'^^^ 
be  correct,  it  follows  that,  where  the  contract  contains 
no  express  stipulation  on  the  point,  the  transfer  of  the 
possession  of  the  estate  from  vendor  to  purchaser  ought 
to  be  contemporaneous  with  the  completion  of  the 
contract. 

In  practice,  however,  possession  is  often  taken  by  the 

1  See  LysagU  v.  Edwards,  2  Ch.      pherson,  5  Moo.  P.  C.  C.  83,  supra, 

§912. 
D.   at    p.  507;    and    of.    Inst.   iii.  ,  g^^  ^^^  ^^^^^  ^.^^^  ^^  ^1^^  ^.t 

23,  3.    Distinguish  Counter  v.  Mac-      of  §  1395,  supra. 
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purchaser  at  an  earlier  date,  in  pursuance  either  of  an 

express  term  of  the  contract,  or  of  some  extrinsic  act  of, 

or  arrangement  between,  the  parties. 

Estate  §  1399.    Now   it   is   obviously   inequitable,   in    the 

rentfand  absence  of  express  and  distinct  stipulation,  that  either 

SutuaUy  party  to  the  contract  should  at  one  and  the  same  time 

exclusive,  enjoy   the    benefits    flowing    from    possession   of    the 

property    and   those   flowing    from   possession   of    the 

purchase-money.     The  estate  and  the  purchase-money 

are   things  mutually  exclusive.      "You   cannot,"  said 

Knight  Bruce  (then)  V.C,  in  a  case  arising  out  of  the 

sale  of  some  slob  lands  in  Chichester  harbour,  "  have 

both  money  and  mud."     And  so  neither  party  can  at 

the  same  time  be  entitled  both  to  interest  and  to  rents.  ^ 

Appiioa-        §  1400.    The   general   principles   laid   down   in   the 

the^above  preceding  section  of  this  chapter  are  of  primary  im- 

principies.  poj-tance  in  determining 

(1)  the  respective  rightg  and  liabilities  of  vendor  and 
purchaser  in  regard  of  interest  on  the  purchase-money 
and  the  rents  and  profits  and  outgoings  of  the  estate  : 

(2)  their  respective  rights  and  liabilities  in  regard 
of  the  deterioration  of  the  estate  after  the  constitu- 
tion of  the  contract : 

(3)  the  right  of  the  vendor  to  have  unpaid  pur- 
chase-money paid  into  Court. 

The  application  of  these  principles  to  any  particular 
case  of  contract  may,  however,  be,  and  in  practice 
usually  is,  modified  by  express  stipulations  embodied 
in  the  contract. 
Division  §  1401.  With  these  preliminary  observations  it  is 
subject,  proposed  to  consider  the  rather  complicated  questions 
which  arise  between  vendor  and  purchaser  in  respect 
of  rents,  interest,  outgoings,  deterioration,  and  payment 
into  Court,  under  the  following  heads ;  viz. : — 

1  As  to  manorial  fines,  ,see  Qarrick  v.  Earl  Camden,  2  Cox,  231 ;  Ouddon 
V.  Tife,  1  Giff.  395. 
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I.  Where  the  vendor  is  in  possession  of  the  estate, 
either  by  receipt  of  the  rents  or  by  personal  occupa- 
tion. 

II.  Where  the  purchaser  is  similarly  in  possession 
of  the  estate. 

I.  Where  the  vendor  is  in  possession. 

§  1402.  Where  the  contract   fixes  no  time  for  the  No  time 
completion  of  the  purchase,  and  is  silent  as  to  the  rents  compie-^ 
and  interest,  there  primd  facie  the  vendor,  it  is  con- ''°°' 
ceived,  is  entitled  to  the  produce  of  the  purchase-money, 
in  the  shape  of  interest,  and  the  purchaser  has  a  corre- 
sponding right  to  the  produce  of  the  estate,  in  the  shape 
of  tenant's  rents  or  occupation  rent,  as  from  the  time 
when  the  contract  ought  to  have  been  completed  and 
the  transfer  of  possession  to  have  taken  place  as  a  part 
of  such  completion.^ 

§  1403.  Where,  as  is  usually  the  case,  the  contract  Time 
fixes  a  time  for  completion,  there  prima  facie,  and  in  oompie- 
the  absence  of  stipulation,  the  time  so  fixed  is  the  time 
from  which  the  purchaser  is  liable  to  the  payment  of 
interest  and  is  entitled  to  the  rents.^     But  this  rule 
must  be  taken  subject  to  several  exceptions. 

§  1404.  First,  where  the  interest  is  much  more  in  interest 
amount  than  the  rents,  and  the  delay  in  completion  ^nts, 
is  clearly  made  out  to  have   been  occasioned   by  the  ven/or's. 
vendor,  the  Court,  to  prevent  the  vendor  from  gaining 
an  advantage  by  his  own  wrong,  gives  him  no  interest, 
but  leaves  him  in  possession  of  the  interim  rents.^     In 

'  Consider  Sinks  v.  Lord  Soheby,  for  completion,  and  received   rents  ; 

2  Sw.  at  pp.  225,  226 ;   Carrodus  v.  and  it  was  held   that,  in   view   of 

SAarp,  20  Beav.  at  p.  58;   Wells  y.  their  fiduciary  position  (sMyra,§  1395) 

Maxwell  (No.  2),  32  Beav.  550 ;  Re  towards  the  purchaser,  they  could  not, 

Keeble  Fletton  Brick  Co.,  78  L.  T.  as  against  him,  retain  out  of  those 

383 ;  and  see  supra,  §§  1396,  1398.  rents  arrears  of  rent  accrued  due  at 

2  In  Plews  V.   Samuel,  [1904]  1  the  date  of  the  contract,  or  between 

Ch.  464 ;  73  L.  J.  Ch.  279,  without  that  date  and  the  date  for  completion, 
any  fault  on  either  side  the  vendors  ^  ^gdaile  v.  Stephenson,  1  S.  &  S. 

remained  in  possession  after  the  date  122. 


680  INCIDENTAL    MATTERS. 

such  cases,  the  day  at  which  the  interchange  of  pro- 
perties is  treated  as  taking  place  is  removed  from  the 
time  fixed  for  completion  to  the  time  at  which  a  good 
title  is  first  shown.^ 
Todd"' ' '  §  1405.  In  one  case,  where  a  vendor  had  retained 
possession  of  the  whole  of  the  estate  and  of  one-third 
of  the  purchase-money  for  fifteen  years,  and  the  delay 
was  wholly  due  to  his  wrongful  conduct,  Plumer  M.K., 
not  feeling  himself  justified  in  removing  the  time  for 
the  interchange  of  properties  from  the  time  fixed  for 
completion,  endeavoured  to  meet  the  equity  of  the  case 
by  giving  the  purchaser  the  whole  of  the  rents  and 
interest  on  one-third  of  the  rents  in  each  year  from  the 
time  of  their  accruing.^ 
made  out  §  1406.  Secondly,  where  the  title  is  made  out  in 
in  Cham-  Chambers,  the  date  when  the  master  certifies   that  a 

bers. 

good  title  was  first  shown  ^  is  the  date  at  which  the 
purchaser  comes  under  an  obligation  to  complete. 
Hence,  up  to  that  date,  the  vendor  is  entitled  to  the 
rents,  and  the  purchaser  to  interest  on  the  deposit  paid 
to  the  vendor ;  and  from  that  date  the  purchaser  takes 
the  rents  and  pays  the  vendor  interest  on  the  unpaid 
balance  of  the  purchase-money.* 
^"-'"■o^-'f^  §  1407.  Accordingly  where  a  suit  was  instituted  for 
the  specific  performance  of  a  contract  to  buy  a  mill, 
and  the  decree  was  made  in  February,  1854,  but  a 
good  title  was  not  shown  till  December  of  that  year,  and 
a  question  arose  as  to  who  was  to  bear  the  expenses 
and  outgoings  belonging  to  the  mill,  and  to  the  repairs 
and  sustentation  of  the  premises  and  the  machinery, 
Lord  Komilly  M.R.  decided  that  these  must  be  borne 

1  Jones  V.   Mudd,  4  Buss.   118 ;  '^  Burton  v.  Todd,  1  Sw.  255. 
Paton  V.  Eogers,  6  Mad.  236.      It 

seems  previously  to  have  been  held  ^  Halkett  v.  Earl  of  Dudley,  [190T\ 

that    interest    necessarily  ran    from  1  Ch.  590,  606  ;  76  L.  J.  Ch.  330. 
the  date  for  completion.    See  Wilson 

V.    Glapham,  1    J.  &  W.    36 ;  per  '^  Pinche  v.   Gurteis,  i  Bro.  C.  C. 

Plumer  M.R.  in  Burton  v.  Todd,  1  333.     Cf.  Ji'nraght  v.  Fitzgerald  (a 

Sw.  260.  sale  of  a  reversion),  2  Dr.  &  War.  43 
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by  the  vendor  up  to  the  time  at  which  a  purchaser 
could  prudently  take  possession,  which  is  the  time  at 
which  a  good  title  is  shown,  and  after  that  by  the 
purchaser.^ 

§  1408.  Where,  however,  the  title  has  not  been  made  Action 
out  till  after  action  brought,  but  the  delay  has  arisen  lioned 
from  the  purchaser's  raising  other  points  which  made  ^l^^^' 
the  action  necessary,  then,  the  delay  not  being  the  fault 
of  the  vendor,  interest  will  run  from  the  day  fixed  for 
completion.^ 

§   1409.    Thirdly,    where    the    contract    leaves    the  Purchase- 
amount    of    the    purchase-money    to    be    subsequently  be  ascer- 
ascertained,   interest  will  not  begin  to   run  until   the  after  cou- 
purchase-money  is   actually  ascertained,   notwithstand-  ^'^'^°^- 
ing  that  the  time  fixed  by  the  contract  for  completion 
may  have  arrived  before  this  is  done.     Thus  in  a  case 
where  the  contract  provided   that  the  price  should  be 
determined  by  the  award  of  a  surveyor,  the  Court  of 
Appeal  in  Chancery  held  that  the  vendor  must  pay  the 
outgoings  up  to  the  date  of  the  award,  and  was  entitled 
to  interest  only  as  from  that  date,  although  the  con- 
tract also  contained  a  clause  providing  that  the  purchase 
should  be  completed  and  the  purchase-money  paid  at 
a  time  which,  in  the  events  which  happened,  arrived 
more  than  fourteen  months  before  the  award  was  made.^ 

§  1410.  Fourthly,  the  purchaser  is  discharged  from  Purohaae- 
his  primd  facie  obligation  to  pay  interest  on  the  unpaid  propriated 

1  1,  xl  1  11  S'Ud  notice 

purcnase-money  where   the   purchase-money  has    been  given  to 
appropriated  by  him  and  has  been  unproductive,*  and  '''"^°'^- 

'   Carrodus  v.  Sharp,  20  Beav.  56.  deshill  Local  Board,  13  Gh.  D.  365  ; 

See,  too,  Barsht  v.   Tagg,  [1900]  1  disapproved   of   in   Re    Pigott    and 

Ch.  at  p.  235.  Great  Western  Railway  Go.,  18  Oh. 

2  Monro  r.  Taylor,  3  Mac.  &  G.  D.  186. 
713. 

3  Catling  v.  Great  Northern  Rail-  *  In  Re  Riley  to  Streatfield,  34 
way  Co.,  18  W.  R.  121 ;  21  L.  T.  N.  S.  Ch.  D.  386.  As  to  the  result  where 
17.  In  this  case  the  possession  ap-  the  purchaser  makes  any  profit  on 
pears  to  have  heen  vacant  during  the  appropriated  money,  see  infra, 
the  period  in   dispute.     Cf.  Re  Ec-  §  1451. 
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notice  to  this  effect  has  been  given  by  the  purchaser 
to  the  vendor.^  "Where  nothing  appears  to  occasion 
the  delay,"  said  Lord  Cottenham,  "the  rule  no  doubt 
is,  that  if  the  purchaser,  who  on  the  face  of  the  con- 
tract is  under  the  necessity  of  paying  on  a  certain  day, 
sets  apart  his  money,  and  gives  notice  that  it  is  ready, 
interest  stops  from  that  time,  provided  it  be  shown 
that  he  made  no  interest  of  it."^  And  even  in  con- 
tracts by  railway  companies  taking  land  under  their 
compulsory  powers,  where  the  owner  makes  default  in 
completing  the  sale,  interest  will  cease  upon  appropria- 
tion of  the  purchase-money,  with  notice  that  it  is 
unemployed.^ 
Eents  §  1411.  The  general  rule  which  we  have  been  dis- 

re^Jrved^  cussiug  may,  of  course,  be  excluded  by  express  stipu- 
to  vendor,  j^tion,  as  where  conditions  of  sale  reserved  the  rents  to 
the  vendor,  which  was  held  to  exonerate  the  purchaser 
from  the  payment  of  interest  on  the  unpaid  purchase- 
money.* 
Delay  §  1412.  There    are    many    reported    cases    in    which 

cause  the  contract  has  contained  a  condition  to  the  effect 
that  the  purchaser  shall  pay  interest  from  the  day 
appointed  for  completion  from  whatever  cause  the 
delay  may  aris'^  In  a  case  decided  in  the  year  1822, 
Leach  V.C.  held  that  the  mere  fact  of  the  delay  having 
arisen  on  the  part  of  the  vendor  did  not  release  the 
purchaser  from  the  obligation  of  such  a  condition,  and 
that  accordingly  he  was  bound  to  pay  interest :  ^  and 
in   a   case  where  the  conditions  of  a  sale  under  the 


1  Powell  V.  Martyr,  8  Ves.  146 ;  Mac.  &  G.  352. 

lioberis    v.   Massey,    13    Ves.   561 ;  s  itegenfs  Canal  Go.  v.  Ware,  1'3 

Dyson  v.  Hornby,  4  De  Gr.  &  Sm.  Beav.  575. 

481 ;  Howland  v.  Norris,  1  Cox,  59  *  Brooke  v.  Champernowne,  4  CI. 

Regents    Canal    Co.   v.    Ware,   23  &  Pin.  589,  611. 

Beav.  575.    Cf.  Kershaw  v.  Kershaw  >  Esdaile  v.  Stephenson,  1  S.  &  S. 

(purchaser   in  possession),  L.   R.   9  122.      See   Lord   St.   Leonards'   ob- 

Eq.  56.  servations   on  this   point,  St.  Leon. 

^  In   De    Visme  v.  De    Visme,   1  Vend.  529  et  seq. 
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Court  stipulated  for  payment  of  the  purchase-money 
on  a  certain  day,  and  that,  if  from  any  cause  whatever 
it  should  not  then  be  paid,  interest  should  be  paid  at 
5l.  per  cent. ;  and  there  was  great  difficulty  and  delay 
on  the  vendor's  part ;  Lord  Langdale  M.R.  ordered  the 
payment  of  interest  according  to  the  contract,  but  with- 
out prejudice  to  any  application  for  compensation/ 

Where,  however,  the  condition  provided  that,  if  from 
any  cause  whatever  the  completion  of  the  purchase 
should  be  delayed  beyond  a  specified  date,  "  the  pur- 
chaser in  default "  should  pay  interest,  and' delay  occurred 
which  was  entirely  owing  to  default  on  the  part  of  the 
vendor,  it  was  held  that  the  purchaser  was  not  liable  to 
pay  any  interest.^ 

§  1413.  In  a  case  where  there  was  a  stipulation  that  Honi-x. 
if,  by  reason  of  any  unforeseen  or  unavoidable  obstacles,  J,,, ' 
the  purchase  should  not  be  completed  by  the  day  fixed, 
the  purchaser  should  from  that  day  pay  interest  at  5l. 
per  cent,  on  his  purchase-money  and  be  entitled  to  the 
rents,  and  the  vendor  did  not  show  a  good  title  till 
long  after  the  specified  day.  Leach  V.C.  held  that  the 
stipulation  would  not  make  interest  run  before  the  time 
when  a  good  title  was  shown,  but  would  only  affect  its 
rate.^ 

§  1414.  In  the  case  of  De  Visme  v.  Be  Visme*  the  d,.  visme 
eSect   of  such    conditions    was    very    elaborately   con-  7,5,,',^. 
sidered   by   Lord   Cottenham,  and   his  Lordship   held 
that  a  condition  for  the  payment,  in  case  of  delay,  ol 
interest  from  the  day  appointed  for  completion,  from 


'  Greenwood  v.  OhurcliiH,  8  Beav.  121,  n.  This  case  seems  irreoon- 
413.  In  this  case  the  purchaser  had  oileable  with  the  same  V.O.'s  de- 
taken  possession,  but  the  only  ques-  oision  in  Esdaile  v.  Stephenson  (1  S. 
tion  that  arose  was  as  to  interest.  &  S.  122),  supra,  §  1412,  and  Lord 

''  Jones  V.  Gardiner,  [1902]  1  Ch.  St.  Leonards  thought  it  wrong,  St. 

at  p.  194 ;  71  L.  J.  Ch.  93,  referring  Leon.  Vend.  521. 

to  Denning  v.  Henderson,  1  De  G.  &  ^  Mac.  &   G.   336,  reversing    the 

Sm.  689;  17  L.  .J.  Ch.  8.  decision  of  Wigram   V.C,   13   Jur. 

3  Monk    V.    Hushisson,    4    Russ.  205. 
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whatever  cause  the  delay  might  have  arisen,  did  not 
apply  to  a  case  of  the  vendor's  own  default,  but  that 
in  that  case  interest  ran  only  from  the  time  when  a 
good  title  was  shown.  "There  are  two  ways,"  said 
his  Lordship,  "in  which  this  case  may  be  met  in 
argument  and  upon  principle.  It  may  either  be  con- 
sidered that  that  which  has  happened  is  not  within  the 
contract,  that  is,  that  the  party  never  did  mean  to  con- 
tract that  he  would  pay  interest,  although  he  might  be 
prevented  from  having  the  benefit  of  his  purchase  by 
the  default  of  the  vendor,  aud  in  this  view  it  is  the 
ordinary  case  of  doing  justice  between  the  parties,  an 
event  having  arisen  which  was  not  expressly  provided 
for  by  the  contract ;  or  it  may  be  considered  that 
interest  must  be  paid  upon  the  purchase-money,  accord- 
ing to  the  terms  of  the  contract,  although  the  vendor 
has  not  performed  his  part  of  the  contract,  and  the 
purchaser  has  been  thereby  exposed  to  damage  (the 
damage  being  the  difference  between  the  interest  and 
the  annual  value  of  the  property),  and  then,  although 
this  is  a  departure  from  the  terms  of  the  previous  con- 
tract, which  the  Court  would  not  regard  as  a  bar  to 
decreeing  a  specific  performance,  yet  that  the  Court 
will  in  this  case  regard  it,  by  giving  to  the  purchaser 
compensation  for  the  loss  he  has  sustained  by  the  non- 
performance of  the  whole  contract  by  the  vendor."  ^ 
"  My  opinion,"  said  his  Lordship,  in  conclusion,^  "  is 
that  the  vendors  being  in  default,  the  delay  having 
been  occasioned  by  their  not  performing  their  part  of 
the  contract,  are  not  to  exact  from  the  purchaser  the 
payment  of  interest  until  the  time  they  showed  a  good 
title  on  their  abstract :  the  effect  of  that  is  to  postpone 
the  day  agreed  on  for  the  completion  of  the  contract, 
until  the  time  when  the  vendors  put  themselves  right, 
and  showed  their  title  to  be  good  on  the  abstract. 
The   result   therefore   is,    that   until    that    time   there 

1  1  Mac.  &  G.  at  p.  348.  '  1  Mac.  &  G.  at  p.  353. 
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would  be  no  demand  to  be  made  by  the  vendors  for 
the  payment,  and  therefore  the  interest,  which  was  to 
stand  in  the  place  of  that  payment,  had  not  com- 
menced to  run  :  it  did  run  when  they  showed  a  good 
title,  and  not  before." 

§  1415.  The  cases  at  Common  Law,  deciding   that  Analogies 
the  exception  in  a  charter-party  as  to  pirates  will  not  cotten- 
be  held  to  exempt  the  owners  from  liability,  where  the  aeSifon. 
ship  has  fallen  into  the  hands  of  pirates  by  the  master's 
negligence,^  and  that  a  stipulation  in  a  bill  of  lading- 
exempting  the  carrier  from  liability  in  respect  of  leakage 
and  breakage  will  yet  not  comprise  leakage  and  breakage 
(•aused  by  his  negligence  or  that  of  his  servants,^  seem 
to  furnish  close  analogies  with  the  decision  in  De  Visme 
V.  De  Visme. ^     It  is  in  fact  an  instance  of  the  general 
principle,  that  no  man  shall  take  advantage  of  his  own 
wrong. 

§  1416.  Still,  the  decision  in  De  Visme  v.  De  Visme  Suoh 
was  an  innovation,  and  the  principles  which  it  applied  tions  ^ 


con- 


to  conditions  of  the  kind  now  under  consideration  have  iite?aUy. 
not  been  accepted  by  co-ordinate  authority*  as  sup- 
planting the  former  rule  of  the  Court — which  was  and, 
it  is  conceived,  now  is,  that  such  conditions  are  to  have 
effect  given  to  them  according  to  the  natural  and  literal 
meaning  of  their  words,  except  only  where  there  is  bad 
faith,  vexatious  conduct,  or  gross  negligence  on  the  part 
of  the  vendor,  disentitling  him,  in  the  view  of  the 
Court,  to  the  benefit  of  the  stipulation.^ 

1  Abbott's  Law  of  Merchant  Ships  sider  Birch  v.  Fodmore,  St.  Leon, 
and  Seamen  (14th  ed.),  610,  629 ;  Vend.  521, 523,  and  Oxenden  y.  Lord 
Be  BothscUld  v.  Royal  Mail  Steam  Falmouth,  id.  523.  In  Bohertson  v. 
Packet  Co.,  7  Ex.  736  ;  21  L.  J.  Ex.  Skelton  (12  Beav.  363),  Lord  Lang- 
273.  dale  M.R.  simply  obeyed  Lord  Cot- 

2  Phillips  V.  Clark,  26  L.  J.  C.  P.  tenham's  decision  in  De  Visme  v. 
168.  -Oe  Visme,  ubi  supra. 

3  1  Mac.  &  G.  336. 

*  Sherwin  v.  ShaJespear,  5  De  G-.  °  St.  Leon.  Vend.  523.     See,  too, 

M.  &  G.  517  (varying  S.  C.  17  Beav.  Eerhert    v.    Salisbury    and    Yeovil 

267) ;  Williams  v.  Qlenton,  L.  E.  1  Bailway    Co.,  L.    R.    2  Eq.   221 ; 

Cb.  200  (S.  C.  3i  Beav.  528).    Con-  infra,  §  1448. 
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What  Therefore  delay  arising  from  mere  accident,  or  from 

delay  ■'  & 

wiUuot     sometmng  which  the  vendor  could  not  have  guarded 
puSser.  against,  or  from  difficulties  occasioned  by  the  state  of 
the  title,  is  not  enough  to  exempt  the  purchaser  from 
the  payment  of  interest  in  such  cases,  even  though  the 
difficulties  may  be  such  as  to  justify  the  purchaser  in 
refusing  to  complete  till  they  are  removed/     Indeed, 
it  may  fairly  be  said  that  the  insertion  of  such  a  con- 
dition in  a  contract  shows  that  the  possibility  of  delay 
arising  on  the  vendor's,  no  less  than  on  the  purchaser's, 
part  is  from  the  first  contemplated  by   both  parties, 
and   that  there  can  therefore  be  no  hardship  on  the 
purchaser  in  holding  him,  subject  only  to  the  admitted 
exceptions  already  mentioned,  to  the  literal  performance 
of  the  condition. 
Instances.      §  1417.  In  accordance  with  the   rule  stated  in  the 
last  section,  it  has  been  held  that  the  fact  that  a  suffi- 
cient abstract  is  not  delivered  in  time  will  not  deprive 
the  vendor   of  the   interest  which  he    has    stipulated 
for  :  ^  so  again  in  a  case  where  there  was  a  condition  of 
the  kind  now  under  discussion,  and  delay  arose  from 
(-ircumstances   under   which    the    Court's    approbation 
(which  was  necessary  to  the  sale)  was  to  be  obtained, 
and  neither  party  was  to  blame,  the  vendors  were  held 
to   be   entitled  to   interest  by  force  of  the  condition, 
although  the  interest  greatly  exceeded  the  amount  of  the 
rents  of  the  land  :  ^  and  so  where,  there  being  a  similar 
condition  in  the  contract,  it  became  necessary,  in  order 
to  make  a  good  title,  that  a  suit  should  be  instituted  to 
procure  the  rectification  of  the  power  under  which  the 
vendors  sold,  the  purchaser  was   held   bound   to  pay 
interest  from  the  day  named  for  completion.* 

'  Sherwin  v.  Shahspear,  Williams  481 ;  Vickers  v.  Hand,  26  Beav.  630. 

V.  Olenton,  uhi  supra.  3  Tewart  v.  Latvson,  3  Sm.  &  Gif. 

2  Rowley  v.  Adams,  12  Beav.  476.  307. 

See  also  Oowpe  v.  Bahewell,  13  Beav.  *  Lord  Palmerston  v.  Turner,  33 

421 ;  Dyson  v.  Hornby,  4  De  G.  &  Sm.  Boav.  524. 
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§  1418.  The  condition  operates  even  where  the  delay  Delay 
arises  from  the  act  of  God,  as  the  death  of  the  vendor/  oTood^or 
and  it  applies,  of  course,  where  the  delay  arises  from  objeSion! 
an  untenable  objection  taken  on   the  part  of  the  pur- 
chaser.^ 

In  In  re  Bayley-  Wortliington  and  Cohen's  Contract  ^ 
the  conditions  of  sale  specified  certain  circumstances 
under  which  the  purchaser  was  to  be  exempted  from 
payment,  by  way  of  interest,  of  anything  beyond  bank 
deposit  interest,  one  of  the  circumstances  being  "  if  the 
delay  of  completion  should  arise  from  any  cause  other 
than  the  neglect  or  default  of  the  purchaser."  The 
purchaser  took  an  objection  which  was  ultimately 
decided  to  be  untenable ;  and  it  was  held  that,  where 
the  Court  decides  that  an  objection  is  untenable,  it  in 
effect  decides  that  it  ought  not  to  have  been  insisted 
on,  and  consequently  that  the  purchaser  was  in  default 
in  refusing  (as  he  had)  to  complete  till  it  was  complied 
with  or  removed. 

§  1419.  Whether,  where  there  is  a  condition  of  this  Exemp- 
kind,  a  purchaser  can  nevertheless  exempt  himself  from  appropria- 
the   payment   of    interest   by   specially   investing   the  purehLe- 
purchase-money,  and  giving  the  vendor  notice  that  it  ™°°8y. 
has  been  thus  appropriated  to  the  purposes  of  the  con- 
tract, seems   to  be   at   least   doubtful.*     On   principle 
there  seems  no  reason  why  a  contract  by  A.  to  pay 
interest  to  B.  should  be  satisfied  by  A.'s  placing  the 
money  at  interest  with  C,   and  giving  notice  of  the 

1  Bannerman  v.   Clarice,  3  Drew.       206,  and  Denning  v.  Henderson,  1 
632.  De  G.  &  Sm.  689 ;  17  L.  J.  Cli.  8  ; 

^  Btorry  v.  Wahh,  18  Beav.  559.  ^""^  ^"    ''«  ^°'^'^'  «"'^    ^'"'*°»'   ^3 

W.  E.    333.     See,  too,  Re  Bayley- 

^  Re    Bayley -Worthington     and  WortUngton  and   Cohen's  Contract, 

Cohen's  Contract,  [1909]  1  Ch.  648  ;  [igog]  i  ch.  648 ;  78  L.  J.  Oh.  351, 

78  L.  J.  Ch.  351.  where  there  was  an  express  stipula- 

*  Compare  De  Visme  v.  De  Visme,  tion  in  the  contract  with  respect  to 

1   Mac.    &   G.  336,  and    Vickers  v.  the  deposit  of  purchase  money  at  any 

Hand,  26  Beav.  630,  with  Williams  bank  upon  a  deposit  account  hearing 

V.  Glenton,  L.  E.  1  Ch.,  foot  of  p.  interest. 
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fact  to  B.  In  In  re  Riley  to  Streatjield,^  North  J.  held 
that  the  purchaser's  obligation  to  pay  interest  was  not 
satisfied  by  having  the  money  standing  ready  at  his 
bankers,  and  giving  notice  of  this  fact  to  the  vendor. 
In  another  case,  however.  Bacon  V.C.  declared  that  a 
purchaser  could  not,  under  circumstances  of  undue 
delay  in  consequence  of  the  vendor's  acts,  be  required 
to  pay  higher  interest  than  that  allowed  by  the  bank  at 
which  she  had  deposited  the  purchase-money.^ 
Wilful  §  1420.  A    very    common — perhaps   nowadays    the 

commonest — form  of  the  condition  relative  to  the 
payment  of  interest  provides  that  it  shall  be  paid  by 
the  purchaser  "  if  from  any  cause  whatever  other  than 
wilful  default  on  the  part  of  the  vendor  "  the  completion 
of  the  purchase  is  delayed  beyond  a  specified  date  ;  and 
the  authorities  as  to  what  is  wilful  default  within  the 
meaning  of  such  a  condition  are  very  numerous,  "  The 
result  of  the  authorities,"  said  Buckley  J.,  in  Bennett  v. 
Stone,^  "  I  think  is  this  :  that  by  the  word  '  wilful '  is 
meant  that  the  vendor,  being  a  free  agent  and  in  a 
position  to  do  either  one  of  two  acts,  chooses  to  do  the 
one  and  not  to  do  the  other ;  and  that  '  default '  in- 
cludes the  case  where  the  vendor,  owing  to  the  purchaser 
the  duty  to  act  reasonably  in  all  matters  relating  to 
completion,  does  an  act  in  breach  of  that  duty.  The 
vendor  owes  to  the  purchaser,  among  other  things,  the 
duty  of  acquainting  himself  with  all  the  material  facts ; 
and  it  will  be  a  breach  of  his  duty  if,  knowing  the 
facts,  he  elects  to  do  an  act  which  is  not  reasonable,  or 
if  he  neglects  to  acquaint  himself  with  the  facts,  and 
consequently  does  an  act  which  is  not  reasonable.     It 

1  34  Ch.  D.   386.     Note  that  in  ^  jjg   Monc?cton  and  Gilzean,  27 

this  case  the  condition  was  for  pay-      Ch.  D.  555. 
ment   of  interest  in   case   of  delay  ^  ^1902]  1  Ch.  at  p.  232 ;  71  L.  J. 

,,,  v,  i  J.  Ch.    60;    affirmed  by   Stirling  and 

"from  any  cause  whatever  except  ^  ',___'         ,        „, 

•'  ^  Cozens-Hardy  L.JJ.  (Vaughan  Wil- 

the  wilful  default  or  neglect  of  the  li^^s  L.J.  dissenting),  [1903]  1   Ch. 

vendors."  509. 
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is  not  necessary  to  show  intentional  delay  or  wilful 
obstruction  ;  but  it  is  necessary  to  show  that  the  vendor 
has  committed  an  act  of  default.  This  is  not  satisfied 
by  showing  that  by  mistake  or  oversight  he  has  done 
something  which  he  ought  not,  or  has  omitted  to  do 
something  which  he  ought,  to  have  done."  His  Lord- 
ship went  on  to  illustrate  the  foregoing  propositions 
by  referring  to  the  following  cases,  in  the  first  three 
of  which  the  vendor  was,  while,  in  the  last  three  he 
was  not,  held  to  have  been  guilty  of  wilful  default. 
There  was  wilful  default  in  Re  Young  and  Harston's 
Contract,'^  where  the  vendor  went  abroad  two  days 
before  the  date  fixed  for  completion,  with  the  result 
that  he  could  not  execute  the  conveyance  because  he 
was  not  there  to  execute  it ;  Re  Hetling  and  Merton's 
Contract,^  where  the  vendor,  knowing  that  he  had  to 
complete,  relied  upon  a  power  of  attorney,  which  was 
insufficient  to  enable  another  person  to  sign  his  name 
for  him ;  and  in  Re  Wilsons  and  Stevens'  Contract,^ 
where  the  vendor  did  not  obtain  admittances  to  certain 
copyholds,  so  as  to  be  in  a  position  to  complete  at  the 
specified  date.  There  was  no  wilful  default  in  Re 
London  Corporation  and  Tubbs'  Contract,*'  where  the 
vendor  erroneously  described  his  title  to  a  portion  of 
the  property ;  in  Re  Woods  and  Lewis'  Contract,^  a  case 
of  an  unknown  defect  of  title  ;  or  in  North  v.  Percival,^ 

1  31    Ch.    D.   168.      The    words  Re  Bayley-Worthington  and  Cohen's 

"  doing  what  is  reasonable  under  the  Contract,  [1909]  1  Ch.  648,  656-658. 

circumstances,"  used  by  Bowen  L.J.  ^  [i893]  3  Ch.  269 ;  followed  Re 

in  this  case  (at  p.  174),  mean  doing  Earl  of  Strafford  and  Maples,  [1896] 

what   a  person  ought  to  do  having  1  Ch.  235;   Re  Postmaster- Oeneral 

regard  to  his  relations  to  others,  and  and  Colgan's  Contract,  [1906]  1  I.  E. 

do  not  suggest  any  standard  based  287,  296;   affirmed,   ib.   477.     See, 

on  what  a  prudent  man   would  do  too,  Re  Felly  and  Jacob's   Contract, 

for  his   own  protection.      Either  a  80  L.  T.  45. 

vendor  or  a  purchaser  may,  though  ^  [1894]  3  Ch.  546. 

acting  reasonably  for  his  own  pro-  *  [1894]  2  Ch.  524. 

taction,  be  guilty  of  a  breach  of  duty,  ^  [iggS]  1  Ch.  433 ;  [1898]  2  Ch. 

and  consequently  of  default,  towards  211. 

the    other    party   to   the    contract.  «  [1898]  2  Ch.  128. 

F.  2   Y 
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where,  the  question  being  whether  the  contract  included 

36  or  42  acres,  the  vendor  unsuccessfully  resisted  the 

purchaser's  claim  to  specific  performance.     What  has  to 

be  looked  to  in  such  cases  is  not  necessarily  solely,  was 

there  wilful   default,  but  was   the   wilful  default   the 

causa  causans  of  the  delay. ^ 

Condition      §  1421.  The  Court  will  construe  a  condition  fixing 

terest'de-  the  time  from  which  interest   is  to  run  in  connection 

on'^o^o^nd'i-  "^^^^  another  fixing  the  time  for  the  delivery  of  the 

tiou  as  to  abstract :  so  that  where  there  is  a  condition  that  the 

abstract. 

abstract  shall  be  delivered  by  a  certain  day,  and 
interest  shall  begin  to  run  from  another  and  subse- 
quent day,  and  a  perfect  abstract  is  in  fact  not 
delivered  till  after  the  time  fixed  for  that  purpose, 
interest  will  not  run  from  the  day  specified  in  that 
behalf,  but  from  a  day  so  long  after  the  actual  delivery 
of  a  perfect  abstract,  as  the  day  stipulated  for  the 
commencement  of  interest  was  after  the  day  stipulated 
for  the  delivery  of  the  abstract.^ 
Interest,        §  1422.  The   amount   on  which  the  purchaser   pays 

on  what      .  .         ,  ,  ■■■  ^     •' 

amount     interest   IS  the  purchase-money  less  the    deposit ;  and 
paya  e.    ^^.^   applies    eveu   where   the    action    may    have    been 

made  necessary  by  the  purchaser's  conduct.* 
Interest        §  1423.  The    Vendor    is    not,    it    seems,    generally 
posit!'      liable  to  pay  interest  on  the  deposit,  if  the  contract 

proceed.* 
Kate.  §  1424.  The    rate   of    interest    usually    allowed    is 

4  per  cent.°     But   this,  of  course,  may  be  varied  by 

contract.* 

mZn.^'  .-^^  °^®  ^^^®  interest  at  the  rate  of  5  per  cent,  was 
given,  where  the  circumstances  did  not  justify  the 
delay   in   paying    the    money,   the   then     Lord    Chief 

1  Bennett  v.  Stone,  [1902]  1  Ch.  *  St.  Leon.  Vend.  524 

at  p   236 ,  71  L.  J.  Ch.  60  ;  [1903]  .  Calcraft  v.  BoeU^Tc,  1  Ves.  Jun. 


1  Ch.  509. 
^  Sherw 
1  &  G.  5       . 
'  Bridges  v.  Bolimon,  3  Mer.  694.       Co.,  L.  R.  20  Bq.  100,  114 


221 
^  Sherwin  v.  Shakspear,  5  De  Q-. 

M.  &  Or.  517,  particularly  p.  536.  °  JS.g.  Firth  v.  Midland  Railway 
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Baron  (sitting  for  Plumer  M.R.)  observing,  "  that  he 
had  always  been  of  opinion,  that  a  party  withholding 
money  from  a  person  entitled  to  it,  ought  to  pay  to 
the  person  thus  injured  the  interest  which  he  might 
have  made  of  it,  if  it  had  been  paid  before."^  But 
this  does  not  appear  to  be  the  rule  of  the  Court.^ 

§  1425.  The     fact     that     a     purchaser     has    been  Profit 
making  profit   by  his  money   whilst  it  is   at  his  risk  purchaser. 
and  he  is  liable  to  interest,  is  no  ground  for  increasing 
the  rate  of  interest  payable  to  the  vendor.^ 

§  1426.  Whenever  a  purchaser  has  to  pay  interest  to  income 
the  vendor,  he  is  entitled,  on  making  the  payment,  to 
deduct  the  income  tax  on  the  amount  of  the  interest.* 

§  1427.  The  vendor  in  receipt  of  tenant's  rents   is  what 
generally  charged  only  with  the  rents  he  has  received,  vendor  is 
but  he  may,  under  certain  circumstances,  be  charged  ^yi^hf^ 
with  those  which  without  his  wilful  neglect  or  default 
he  might  have  received.'^ 

§  1428.  In  a  case  before   Plumer   M.R.  the  vendor  Vendor 
was  so  charged,  where  the  circumstances  which  justified  on  footing 
this    charge    appear   to  have  been  the  facts  that   the  aefauit'! 
rents  had  been  allowed  to  run  in  arrear,  and  that  it 
was  through  the  vendor's  fault  that  the  purchaser  was 
not    able   safely  to    take   possession."     But   in  a  case 
where    the    vendor   was    similarly   charged    by   Lord 
Eomilly  M.E..,  the  judgment  was  reversed,  on  appeal, 
by  Knight  Bruce  and  Turner  L.JJ.,  who  decided  that, 
in  the   absence  of  special   circumstances,    the   vendor 
will   not   be  charged  with  the  rents  which  he  might 
have  received  without  wilful  default,  and  that   he  will 
not    be   subjected    to     any   inquiry   unless  there    be 

1  Burnell  v.  Brown,  I  J.  &  W.  at      cited  infra,  §  1473. 

p.  175.  «  Adand  v.  Qaisford,  2  Mad.  28 

2  St.  Leon.  Vend.  528.  Phillips  v.  Silvester,  L.  R.  8  Ch.  173 

3  Acland  v.  Qaisford,  2  Mad.  28.  Malone  v.  Henshaw,  29  L.  R.  Ir.  352 
*  See  per  Malins  V.C.  in  Crane  v.  Seton  (6tli  ed.),  2247. 

Kilpin,  L.  R.  6  Eq.  at  p.  335.    See,  «  WUson  v.  Olapham,  1  J.  &  W. 

too,  Behb  v.  Bunny,  1  K.  &  J.  216,      36. 
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chaser. 


goings. 


evidence   that   he   has   in   some  way   acted   otherwise 
than  a  prudent  owner  would  have  done.^ 
Vendor         §  1429.  The  vendor  in  possession  is   therefore   not, 
t'o  pur-^'^  as  has  sometimes  been  said,  in  the  position  of  a  bailiff 
at  Common  Law  to  the  purchaser  ;  for  such  a  bailiff 
is  answerable  not  only  for  his  actual  receipts,  but  for 
what  he  might  have  made  of   the  lands  without  his 
wilful  default.^ 
Out-  §  1430.   Inasmuch   as   the    outgoings   of    an   estate 

virtually  represent  the  (or  part  of  the)  difference 
between  the  gross  and  the  net  rents,  and  may  accord- 
ingly be  regarded  as  included  in  the  former,  the 
liability  to  discharge  them  is,  it  is  conceived,  in  the 
absence  of  stipulation,  incident  to  and  conterminous 
with  the  right  to  receive  the  rents.  In  a  ease  where 
the  conditions  of  sale  of  leaseholds  stipulated  that  all 
outgoings  up  to  the  day  of  completion  should  be  cleared 
by  the  vendors,  it  was  held  that  an  apportioned  part, 
from  the  quarter-day  last  preceding  to  the  day  for 
completion,  of  the  current  ground-rent  was  an  outgoing 
within  the  meaning  of  the  condition,  and  must  be  paid 
or  allowed  to  the  purchaser  by  the  vendors.* 
Deterio-  §  1431.  If,  after  the  contract,  and  before  the  pur- 
~,  '  chaser  takes,  or  ought  to  take,  possession,  any  de- 
borne  by  terioration  take  place  by  the  conduct  of  the  vendor 
or  his  tenants,  he  will  be  accountable  for  it  to  the 
purchaser.*     "  He   is  not    entitled   to  treat   the  estate 

1  Sherwin  v.  Shakspear,  17  Beav.  D.  309 ;  40  L.  T.  870  (charge  for 
267 ;  S.  C.  5  De  G.  M.  &  G.  517.  improvement  of  street) ;  Tuhbs  y. 
See  also  Howell  v.  Howell,  2  My.  &  Wynne,  [1897]  1  Q.  B.  74  (expenses 
Cr.  478,  and  compare  St.  Leon.  of  demolition);  Barsht  v.  Tckgg, 
Vend.  519.  [1900]   1   Oh.  231  (cost  of  abating 

2  Co.  Litt.  172,  a;  Wheeler  v.  nuisance);  Re  Highett  and  Bird's 
Home,  Willes,  208.  Contract,  [1902]  2  Ch.  at  p.  217 ;  71 

3  Lawes  v.   Gibson,  L.  R.  1   Eq.  L.  J.  Ch.  508 ;  affirmed,  C.  A.,  [1903] 
135.     Cf.  Williams  v.  Hast  London  1  Ch.  287 ;  72  L.  J.  Ch.  220. 
Railway  Co.,  18  W.  H.  159  ;  and  see 

further,  as  to  outgoings,  Oarrodus  v.  *  Foster  v.   Deacon,  3   Mad.  394. 

Sharp  (20  Beav.  56,  58),  cited  supra,      See,  too,  Counter  v.  Macpherson,  5 
§  1407;  Midgley  v.  Coppock,  4  Ex.      Moo.  P.  C.  C.  83;  supra,  §  912. 


DETERIORATION.  693 

as  his  own.  If  he  wilfully  damages  or  injures  it,  he  is 
liable  to  the  purchaser ;  and  more  than  that,  he  is  liable 
if  he  does  not  take  reasonable  care  of  it."  ^  And  this 
liability  may  be  enforced  by  action,  even  after  a  con- 
veyance made  in  ignorance  of  the  facts.^ 

§  1432.  Where  a  purchaser  had  paid  his  money  Ferguson 
into  Court  under  an  order,  and  was  held  entitled  to  man. 
compensation  for  deterioration,  which  had  taken  place 
while  the  vendors  retained  possession,  he  was  allowed 
the  amount  out  of  his  purchase-money,  with  interest 
at  4  per  cent.,  and  the  costs  of  an  issue  to  ascertain 
the  amount  of  damage.^ 

§  1433.  Again,  where  vendors  insisted  on  continuing  Set-ofi 
in  possession  pending  certain  disputes,  and  allowed  the  interest. 
property  to  fall  into  a  state  of  dilapidation,  Lord  Selborne 
allowed  the  purchaser  to  set  off  against  the  interest  pay- 
able by  him  the  amount  of  rent  which  the  vendors  might, 
but  for  their  wilful  neglect  and  default,  have  received, 
and  also  the  amount  of  the  deterioration.* 

§  1434.  In  another  case,  where  the  purchaser  Deterio- 
(plaintiff)  alleged  that  the  vendors  (defendants)  had  vendors' 
since  the  date  of  the  contract  let  the  property  (an  oil 
mill,  with  plant  and  machinery)  to  third  parties,  and 
that  the  plant  was  daily  being  deteriorated  and  worn 
out  by  the  improper  user  thereof  by  the  defendants' 
tenants,  it  was  held  that  the  plaintiff  was  entitled  to 
discovery  from  the  defendants  of  the  names  of  the 
persons  to  whom,  and  the  term  for  which,  the  property 
had  been  let.^ 

5  1435.   The  vendor's  accountability  for  deterioration  Duty  of 

"^  ,  „         ,  vendor 

arises  out  of  his  constructive  trusteeship     for  the  pur-  to  relet 
chaser.     Therefore,  if  the  vendor  of  a  farm  subject  to 

1  Per  Jessel  M.R.  in  Lysaght  v.      530. 

Edwards,  2  Ch.  D.  at  p.  507.  4  Phillips  v.  Silvester,  L.  R.  8  Ch. 

2  OlarJtev.  Eamuz,  [1891]  2  Q.  B.      173. 

456.  Of.  Connolly  Y.Keating  {^0.2),  5  Dixon  v.  Fraser,  L.   R.  2  Eq. 

[1903]  1  I.  R.  356.  497. 

'  Ferguson    v.    Tadman,   1    Sim.  "  See  supra,  §  1395. 
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a  yearly  tenancy  finds  and  knows,  before  the  day 
for  completion  arrives,  that  it  will  be  impossible  to 
complete  on  that  day,  and  that  the  tenancy  will 
determine  before  actual  completion,  then,  inasmuch 
as  it  is  his  duty,  as  a  trustee  for  the  purchaser,  to 
keep  the  property  in  a  proper  state  of  cultivation,  he 
ought  to  relet  it  on  a  yearly  tenancy ;  unless  the 
purchaser,  being  asked  what  he  wishes  to  be  done, 
is  willing  to  run  1  the  risk  of  it  being  unlet,  and  will 
guarantee  the  vendor  against  any  loss  that  may  arise 
to  him  in  case  the  purchase  goes  off/ 

On  the  same  principle,  if  at  the  date  of  a  contract 
for  sale  of  real  estate  the  property  is  in  occupation  of 
a  tenant,  the  purchaser  is,  generally  speaking,  entitled 
to  have  the  property  preserved  pending  completion  in 
its  existing  state,  and  the  vendor  not  only  would  not 
be  entitled,  against  the  purchaser's  wish,  to  determine 
the  tenancy,  but  also,  if  he  did  so  determine  it,  would 
be  liable  to  the  purchaser  for  any  resulting  loss.  In 
fact,  as  between  vendor  and  purchaser,  the  powers  of 
the  vendor  to  act  as  owner  of  the  property,  and  (inter 
alia)  to  change  tenants  or  holdings,  are  suspended 
generally  pending  completion  of  the  purchage.^ 
Vendor  §  1436.  In  a  case  that  came  before  the  Privy 
m^ne!°^  Couucil,  the  Vendor  of  a  coal  mine,  having,  during 
delay  of  completion,  worked  the  mine  for  his  own 
benefit,  was  held  bound  to  pay  to  the  purchaser  the 
value  in  situ  naturali  of  the  coal  taken,  i.e.,  its  market 
value  at  the  place  where  it  was  to  be  sold,  less  the 
costs  of  severing  it  and  taking  it  from  the  mine  to 
that  place.  ^ 
Deterio-  §  1437.  On  the  other  hand,  the  purchaser  will 
born^by    ^^^^  ^^  ^®^^'  *^®  ^°®^  ^^°°-^  deterioration  in  the  following 

1  Earl  of  Egmont  v.  Smith,  6  Ch.  at  pp.  944,  945. 
D.   469,   475.     See,   too,  Malone  v.  3  Brown  v.  Dihbs,  25  W.  E.  776 
Henshaw,  29  L.  E.  Ir.  352.  following  the  principle  of  Jegon  v. 

2  Baffety  v.  Schofield,  [1897]  1  Ch.  Vivian,  L.  E.  6  Ch.  742. 


ration 
borne 
purchaser. 
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cases ;  First,  where  it   occurs    after  the  time  at  which 
he  ought  to  have  taken  possession.^ 

§  1438.  Secondly,  where  it  occurs  during  the  period  Vendor 
in  which  the  vendor  is  in  possession,  but  is  the  result  sion,  but 
of  accident,  without  the  fault  of  the  vendor :  so  that  wame. 
where  during  this  period  the  vendor  was,  in  consequence 
of  such  an  accident,  compelled  to  expend  money  on  or 
in  respect  of  the  property,  as  in  shoring  it  up,  or 
removing  rubbish  which  had  fallen  on  a  neighbour's 
property,  the  vendor  was  held  entitled  to  have  this 
repaid  by  the  purchaser  :  but  the  Court  refused  to  make 
the  purchaser  pay  the  expenses  of  a  reference  to  the 
Master  in  relation  to  the  repairs,  though  that  had  been 
proper  for  the  protection  of  the  trustees  of  the  estate.^ 
So,  too,  in  an  Irish  case,  where,  in  the  interval  between 
contract  and  conveyance,  deterioration  was  caused  by 
malicious  injuries  committed  by  persons  unknown, 
the  Court  declined  to  allow  any  compensation  to  the 
purchaser.^ 

§  1439.  Thirdly,   where  the  deterioration  is  due    to  Purchaser 

1  1  1  •  If       1        1  n  -n  1  •  1  1    *^®  causa 

the  purchaser  himseli,  the  loss  must  lall  on  him,  though  of  the  ■  3 
not  in  possession.  Thus,  where  a  purchaser  agreed 
with  a  tenant  of  the  estate  that  he  should  give  up  pos- 
session if  the  purchaser  had  a  conveyance  by  a  certain 
time,  and  the  tenant,  misconstruing  the  agreement,  gave 
up  possession  though  the  purchaser  had  not  the  con- 
veyance ;  the  purchaser  was  held  to  be  the  innocent 
cause  of  the  mischief,  and  so  responsible  for  the  deterio- 
ration which  resulted.'' 

§  1440.  The  cases  which   arise  where  the  vendor  is  vendor 
himself  in  personal  occupation  of  the  estate  correspond  oooup^* 
with  those  where  he  is  in  receipt  of  the  rents,  except  *'°°' 
that,  instead  of  having  to  pay  over  the  rents  received 

1  BinJcs  V.  Lord  Boheby,   2   Sw.  3  jjg  Sweeney's  Estate,  25  L.  R.  Ir. 
222  ;  Minchin  v.  Nann,  4  Beav.  332. 

2  Bobertson  v.    Skelton,  12  Beav. 

360.  »  Harford  v.  Furrier,  1  Mad.  532. 
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from  others,  he  will  have  to  pay  to  the  purchaser  an 
occupation  rent   to   be   set   upon'  the   estate,   himself 
receiving  interest  in  return.^ 
Metro^ii.      §  1441.  In  Metropolitan  Railway  Co.  v.  Defries,  the 
tanJ^M.  contract  having  stipulated  that,  from  the  day  named 
Defries.     for    Completion,    the  purchaser     should     receive        all 
rents  and  profits,"  the  vendors,  remaining  in  occupation 
of  the  property  after  that  day,  were  held  bound  to  pay 
a  fair  occupation  rent  for  the  interval  which  elapsed 
before  the  purchase  was  completed.^ 
Purchaser      §  1442.  No  such  occupation  rent,  however,  will  be 
™'^®**"^*' allowed  where  the  purchaser  ought  under  the  contract 
to  have  taken  possession,  and  the  vendor  has  continued 
in  possession  only  by  reason  of  the  purchaser's  wrong- 
doing.^ 
Instance.       §  1443.  Thus,   where   the   property   (a   tavern)   was 
occupied  by  the  vendor,  a  licensed  victualler  for  the 
purposes  of  his  business,  and  the  purchasers,  a  railway 
company,    having   made   default    in   payment    of    the 
purchase-money  on  the  day  named  for  completion,  the 
vendor  continued  the  business  on  his  own  behalf,  but 
under  great  inconvenience,  all  his  arrangements  having 
necessarily   to  be  made    subject    to    determination   on 
payment  of  the  purchase -money,  it  was  held  that  the 
purchasers  were  not  entitled  to  any  allowance  by  way 
of  occupation  rent.* 
Income         §  1444.  Where  the  Court  fixes  an  occupation  rent  to 
ai'i^wince.  ^e  paid  by  the  vendor,  he  will,  it  seems,  be  allowed  to 
deduct  the  income  tax  on  it  as  a  "  just  allowance  ; "  but 
the  Court  will  not  insert  any  express  provision  on  the 
point  in  the  judgment.^ 

1  Dyer  v.  Hargrave,  10  Ves.  505.  *  Leggott  v.  Metropolitan  Mailway 

2  2   Q.   B.   D.  189 ;   affirmed,  ib.       Co.,  L.  'R.  5  Ob.  716. 

387.  *  Sherwin  v.  Shakspear,  5  De  G. 

3  Dakin  v.  Cope,  2  Russ.  170, 181.      M.  &  G.  517,  532. 
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II.    Where  the  purchaser  is  in  possession. 

§  14f45.  It  follows  from  the  principles  already  stated  Purchaser 
and   discussed  in    this  chapter  that  generally,  in  the  siou°must 
absence  of  stipulation,  a  purchaser  in  possession  of  the  rest™**^ 
estate  which  is  the  subject-matter  of  the  contract  must 
pay  interest  on  the  unpaid  purchase-money  from  the 
time  when  his  possession  under  the  contract  commenced 
until  completion.^ 

§  1446.  The  rule  that   the  purchaser   in   possession  Though 
shall  pay  interest  on  the  unpaid  part  of  the  purchase-  compie- 
money  will  be  applied  even  in  cases  where  the   delay  q^?^  ^^ 
arises  from  the  neglect  of  the  vendor,  and  the  purchaser  "vendor, 
makes  no  actual  profit  out  of  the  land.^     "  The   act  of 
taking  possession,"   said  Grant  M.R.,    "  is    an  implied 
agreement  to  pay  interest :  for  so  absurd  an  agreement 
as  that  a  purchaser  is  to  receive  the  rents  and  profits 
to  which  he  has  no  legal  title,  and  the  vendor  is  not  to 
have  interest,  as  he  has  no  legal  title  to  the  money,  can 
never  be  implied."  ^ 

§  1447.  Accordingly  where  a  purchase  was  to  be  com-  Election 
pleted  by  a  given  day,  when  the  purchaser  was  to  have  interest 
possession,  and  it  was  provided  that,  if  from  any  cause  ™  ^^^^^' 
Avhatever  the  purchase-money  should  not  be  then  paid, 
the  purchaser   should  pay  interest,  and  a  delay  of  six 
months  was  occasioned,  but  innocently,  by  the  vendor 
in  not  delivering  proper  abstracts,  he  was  put  to  his 
election  to  pay  interest  or  give  up  the  rents,  though 
notice  had  been  given  by  the  purchaser  that  the  money 
was  lying  idle.* 


1  See  supra,  §  1399 ;  and  Fludyer  Ballard  v.  Shutt,  15  Ch.  D.  122 ; 
V.  Cocker,  12  Ves.  at  p.  27 ;  Binhs  Beresford  v.  Clarke,  [1908]  2  I.  R. 
V.  Lord  Bokeby,  2  Sw.  at  p.  226 ;  317,  319. 

Neath  V.  New  Gas  Go.  v.  Gwyn,  W.  N.  3  j,^^^        ^_   ^^^^^^.^   ^2  Yes.  at 

1873,   200;    Ballard    v.   Shutt,   15  27  28 

Cb.  D.  122.  ' 

2  Fludyer  v.  Cocker,  12  Ves.  25;  *  Couipe  v.  Bakewell,  15 'Bes.y.  4:21. 
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stipuia-  §  1448.  In  a  case  decided  by  Lord  Romilly  M.E.' 
increasing  the  Contract  provided  that  the  purchasers  should  pay 
interest,  i^^erest  on  the  purchase-money  at  4  per  cent,  from  the 
time  of  their  taking  possession  until  the  1st  of  July, 
1858  (the  day  for  completion),  at  5  per  cent,  from  the 
last-mentioned  date  until  the  1st  of  January,  1859, 
and  afterwards  at  8  per  cent,  until  payment,  with  a 
proviso  that  the  purchasers  should  not  be  entitled  to 
withhold  payment  of  the  purchase-money  upon  paying 
interest  at  the  higher  rates.  The  purchasers  took  pos- 
session before  the  end  of  1857,  but,  without  any  mis- 
conduct on  the  vendor's  part,  completion  did  not  take 
place  until  1865.  His  Lordship  held  that  the  stipula- 
tion for  the  payment  of  interest  at  the  rate  of  8  per 
cent,  was  a  separate  and  distinct  contract  which  the 
purchasers  were  bound  to  perform,  and  not,  as  they 
contended,  in  the  nature  of  a  penalty  to  secure  the 
completion  of  the  purchase  within  a  reasonable  time. 
The  case  well  illustrates  the  principle  that  stipulations 
of  this  kind  will  have  effect  given  to  them  according 
to  their  natural  meaning.^ 
Posses-  §  1449.  Again    where    a    purchaser   under   a    decree 

turned!^     accepted   possession,  and  on  a  report  of  an  objection 
returned    possession,   he    was    ordered    to  pay  interest 
from  the  time  at  which  he  took  possession,  or  at  which 
a  title  was  shown  under  which  he  might  safely  have 
done  so,  and  even  for  the  time  during  which  he  returned 
the  possession.^ 
Purohase-      §  1450.   But    where   a  purchaser  had    been  let   into 
^oprmted  possession  at    the    intended    time  for  completion,  and 
Tvtn"*^"^  afterwards,  difficulties  having  without  any  fault  on  his 
part   arisen    to  delay  completion,  paid    the   purchase- 
money  into  a  separate  account  at  a  bank,  and   gave 
notice  to  the  vendors  that  the  money  was  appropriated 

1  Herbert  v.  Salisbury  and  Yeovil  ^  Binhs  v.  Lord  Boheby,  2   Sw. 
Bailway  Co.,  L.  E.  2  Eq.  221.                 222.     See  also  Att.-Gen.  v.  Christ- 

2  See  supra,  §  1416.  chwrch,  13  Sim.  214. 
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to  the  purposes  of  the  contract,  and  that  he  was  ready 
to  complete ;  Lord  Romilly  M.R.  held  that  he  was  not 
chargeable  with  interest  after  the  date  of  his  notice,  but 
must  pay  to  the  vendors  any  interest  he  had  received 
from  the  bank  in  respect  of  the  sum  paid  in.^ 

§  1451.  For  where  the  purchaser  in  possession  makes  Profit 
any  profit  on  any  part  of  the  appropriated  purchase-  appro- 
money,  he  is  discharged  from  the  payment  of  interest  pu^hase- 
only  in  respect  of  the  purchase-money  on  which  he  ^°^^y- 
has  made  no  interest.  Thus  where  a  purchaser,  on 
entering  into  possession,  paid  the  money  into  his 
bankers,  and  gave  the  vendor  notice  that  he  was  ready 
to  invest  in  such  manner  as  the  vendor  should  require ; 
and  during  the  investigation  of  the  title  kept  a  balance 
at  his  banker's  equal  to  the  purchase-money,  except  on 
four  days,  when  it  was  a  little  less ;  Leech  V.C.  said  it 
was  clear  that  the  purchaser  had  made  some  profit  with 
the  money,  "  first,  because  his  balance  was  in  a  small 
degree  and  for  a  few  days  reduced  below  the  amount  of 
the  purchase-money,  but  principally  because  the  purchase- 
money  supplied  the  place  of  that  balance  which  he  must 
otherwise  have  maintained  at  his  banker's  : "  he  there- 
fore directed  an  inquiry  as  to  the  average  balance  which 
the  purchaser  had  maintained  at  his  banker's  for  the 
three  years  preceding  the  purchase,  and  the  average 
balance  during  the  period  of  the  investigation  of  the 
title,  and  declared  that  in  respect  of  the  diff'erence 
between  those  balances  he  was  not  chargeable  with 
interest  on  his  purchase-money.^ 

§  1452.  So  strongly  does  the  Court  hold  to  this  Contract 
principle,  that  a  purchaser  in  possession  shall  paySg^Sr- 
interest  on  the  unpaid  purchase-money,  that  it  will  fr^^'^^^i. 
look   at   any  contract  which    appears   to   prevent   the  *®'-'''^'' 

^  Kershaw  v.  Kershaw,  L.  E.   9  Lord  St.  Leonards  doubted  the  cor- 

Eq.  56.  Distinguish  Dickenson  v.  ^.^^^^^^^  ^^  ^^.^  ^^^.^.^^_  g^_  ^^^^ 
Heron,  St.  Leon.  Vend.  516. 

-   Winter  v.  Blades,  2  S.  &  S.  393.  Vend.  514. 
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application  of  this  rule  by  tlie  light  of  this  general 
principle  of  justice,  and,  it  seems,  refuse  execution  of 
it  where  it  grossly  violates  this  principle  :  for  "a  Court 
of  Equity  interposes  only  according  to  conscience. 
Exemp-         §  1453.  So    that   where    a    contract   stipulated   that 
enforced,   thc  interest  on  the  remainder  of  the  purchase-money 
should  not  commence  till  Lady-day  next,  in  case  the 
title  should  be  perfected  and  the  assurances  executed 
at   that  time;  and  if  not,  then  should   commence  on 
the  execution  of  such  assurances ;    and  the  purchaser 
was  let  into  possession  under  a  stipulation  in  the  con- 
tract to  that  effect,  but  the  assurances  were  not  exe- 
cuted for  forty  years ;  the  House  of  Lords  held  that 
the  purchaser's  exemption  from  interest,  though  per- 
missible if  the  contract   had   been  speedily  executed, 
would   not,   under   such   circumstances  and  with  such 
length  of  time,  be  enforced  by  a  Court  of  Equity.^ 
Purchaser      §  1454.  In  an  Irish  case,  the   purchaser,  who   had 
fesse°a'      ^^^^  allowed  to  go  into  possession  without  paying  the 
purchase-money,  and  had  afterwards  been  forcibly  dis- 
possessed, sued  for  specific  performance  and  damages. 
He  was  charged  with  interest  for  the  period   during 
which   he   was   in  possession,   and,   as    from  the   time 
when  the  vendor  retook  possession,   interest  was  not 
charged  against  the  purchaser  nor  the  rents  against  the 
vendor  ;  and  no  damages  were  given. ^ 
Posses-         §  1455.  Where   a   corporation,    acting    under    some 
statutory'' special    Act    of    Parliament    incorporating   the    Lands 
power.      Clauses  Act,  1845,  takes  possession  of  land  by  virtue 
of  its  statutory  powers  before  the  price  has  been  ascer- 
tained, the  vendor  is  generally  entitled  to  interest  on 
the  purchase  or  compensation  moneys  from  the  date 
of  the  taking  possession.* 

1  Per  Lord  St.  Leonards  in  Birch  *  Rhys  v.   Dare  Valley  Railway 
V.  Joy,  3  H.  L.  0.  at  p.  598.  Co.,  L.  R.  19  Eq.  93;  Firth  v.  Mid- 

2  Birch  V.  Joy,  3  H.  L.  0.  565.  land  Railway  Co.,  L.  E.  20  Bq.  100. 

3  Johnston  v.  Johnston,   I.   B.   3  In   Re  Piggott  and  Great   Western 
Eq.  328.  Railway  Co.,  18  Oh.  D.  146.     See 
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§  1456.  But   in   a   case  where   a   local   Board   com-  Price  as- 
pulsorily    purchased     lands    whicli    were    subject     to  by^v^erSct 
tenancies,  and    the  price  of  the  landlords'    [vendors']  °^  ^'^^^' 
interest  was  ascertained  by  the  verdict  of  a  jury,  the 
Court  held  that  interest, was  payable  by  the  purchasers 
from  the  date  of  the  verdict,  notwithstanding  that  they 
could  not  and  did  not  obtain  actual  possession  of  the 
property  for  some  time  afterwards;  but" it  was  at  the 
same  time  held  that,  if  the  vendors  had  received  any 
rents  since  the  verdict,  the  amount  of  those  rents  would 
be  deducted  from  the  interest/     This  case  was  doubted 
by  Jessel  M.E,.,^  and  certainly  seems  to  require  recon- 
sideration. 

§  1457.  In  one  case,  where  the  purchaser  had  been  Ocoupa- 
let  into  possession  under  the  contract,  and  objected  to 
the  title,  he  was  allowed  to  remain   in  possession   on 
payment  of  an  occupation  rent :  but  the  case  seems  to 
have  been  one  of  arrangement,  not  of  strict  right.  ^ 

§  1458.  In  sales  of  reversionary  estates,  the  purchaser  in  sales 
cannot,  of  course,  be  let  into  actual  possession  or  receipt  sionaTy' 
of  the  profits  of  the   estate   purchased.     It   becomes,  ''^*^*^^- 
therefore,  necessary  to  inquire  from  what  period  he  is 
to  be  treated  as   if  he  were  in  possession,  so  as   to 
render  him  liable  to  the  payment  of  interest  on  his 
unpaid  purchase-money :  for  the  wearing  away  of  the 
lives,  or  of  the  time  after  which  the  reversion  will  vest 
in  possession,  is  justly  considered  equivalent  to  posses- 
sion, and  as  creating  in  the  purchaser  a  liability  to  pay 
interest.* 

also  Be  Shaw  and  Corporation  of      Railway    Go.,   18   W.   E.   121;   21 

Birmingham,  27  Ch.  D.  614 ;  and  cf.      L.  T.  N.  S.  17. 

Fletcher -v.  Lancashire  and  Torhshire  ^   a    -^-l  n     ,    i     -n/r  j     oo 

„   .,  ,, ^,T  ,  ^,      ,       nnn     r,i  Smith  V.   Llovd,   1    Mad.    od; 

i?(iattfay,  [1902]  1  Ch.  at  p.  908 ;  71  c    -.t,  r    ?  ^ 

T    T  ^,     t„„  S.   0.    s.n.   Smith    v.   Jackson  and 

L.  J.  Ch.  590.  jj     >  ,  TVT  ,  C1Q 

,   „     ^  .   .  .„    r      ,    -n      J    1  o  Lloyd,  1  Mad.  618. 

1  Be  Eccleshill  Local  Boa^d,  13  " 

Ch.  D.  365.  *  See,  in  addition  to  the   subse- 

2  In  Be  Piggott  and  Great  Western  quent  cases,  Davy  v.  Barher,  2  Atk. 
Railway  Co.,  18  Ch.  D.  at  p.  154;  489;  Bolertshaw  v.  Bray,  14  L.  T. 
and  see  Catling  v.  Great  Northern  101 ;  12  Jur.  224. 
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From  §  1459.  The  purchaser  of  such  an  estate  pays  interest 

interest  from  the  time  at  which  he  became  by  law  entitled  to 
^'^^^'  receive  the  rents/  which  is  primd  facie  the  time  fixed 
for  completion  of  the  contract ;  ^  or,  where  the  contract 
specifies  no  time  for  completion,  the  time  at  which  a 
good  title  was  first  shown  or  the  title  was  accepted.^ 
This  may  of  course  be  modified  by  contract :  so  where 
the  contract  stipulated  that  the  rents  should  belong  to 
the  purchaser  only  from  the  time  the  contract  was  com- 
pleted, the  vendor  was  held  not  entitled  to  claim  interest 
on  the  unpaid  part  of  the  purchase-money.* 
Sale  of  §  1460.  In   cases   of  sales   of  reversions   under   the 

by'the"^  Court,  interest  will,  it  seems,  run  from  the  time  when 
Court.       ^]^g  Master's  certificate  of  the  result  of  the  sale  becomes 
binding.^     But  where  a  time  is  specified  at  which  the 
money  ought  to  be  paid  into  Court,  that,  and  not  the 
confirmation  of  the  sale,   will,  it  appears,  be  the  time 
from  which  interest  will  run  ;  as  in  the  case  of  an  estate 
in  possession  that  would  be  the  time  at  which  a  pur- 
chaser would  be  entitled  to  enter  into  the  receipts  of 
the  rents.     So    where  the  25th  December,   1849,  was 
appointed  for  the  payment  of  the  money  into    Court, 
but  the  abstract  was  delivered  in  September,  1851,  and 
a  good  title  was  not  made  out  till  March,  1852,  interest 
was  directed  to  be  paid  from  the  25th  December,  1849.* 
Payment       §  1461.  Possession  of  the  estate  and  of  the  purchase- 
chlse-       money  being,  as  we  have  seen,*  mutually  exclusive,  the 

1  Ohampernowne  v.  Brooke,  3  CI.  "■  Brooke  v.  Champernowne,  4  CI. 
&  Fin.  4  (overruling  Blount  v.  &  Pin.  589 ;  and  see  Weddall  v. 
Blount,  3  Atk.  636).  Nixon,  17  Beav.  160. 

2  Bailey  v.  Oollett,  18  Beav.  179 ;  5  ^j;  parte  Manning,  2  P.  Wms. 
Wallis  V.  Sarel,  5  De  G.  &  Sm.  429 ;  410.  Of.  Seton,  1397,  1398 ;  Dart, 
Davy  y.  Barber,  2  Atk.  489;  Owen  Vend.  (5tli  ed.),  1200.  See  also 
V.  Bavies,  3  Atk.  637.  child  v.  Lord  AUngdon,  1  Ves.  Jun. 

3  EnragU  v.  Fitzgerald,  2  Dr.  &  94.  Trefusis  v.  Lord  Glinton,  2  Sim. 
War.  43,  reversing  Lord  Plunkett's  359_ 

decisions.  C.  2  Ir.  Eq.  R.  87,  that  ,'       „.        „     ,  .  -n    ^    „  ^ 

,,,j       „r„*i,jx  *  Walks  V.  Sarel,  5  De  G.  &  Sm. 

interest  should  run  from  the   date       ^^„  ' 

of  the  report  of  good  title ;  and  see 


429. 


supra,  §  1402.  '  Bvpra,  §  1399. 
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vendor  is  generally  entitled  to  call  on  a  purchaser  in  money 
possession  to  pay  the  purchase-money  into  Court.  court. 

§  1462.  Where  the  purchaser  is  in  possession,  and  Title 
the  vendor  has  disclosed  such  a  title  as  the  purchaser™^  ^°^" 
ought  to  accept,  the  vendor's  right  thus  to  proceed  is 
clear.  And  the  Court  will  pursue  this  course  where 
the  purchaser  in  possession  admits  a  good  title,  though 
he  may  claim  the  right  to  object,  it  not  having  been 
approved  by  counsel.' 

§  1463.   On  the  other  hand,  it  is  a  general  rule,  that  Title  not 
where  it  is  throuo;h  the  laches  of  the  vendor  that  the 
title  remains  incomplete,  the  Court  will  refuse  an  appli- 
cation   for  the    payment   of  the    purchase- money  into 
Court.  ^ 

§  1464.  But  where  the  want  of  a  good  title  being  Purchaser 
shown  is  not  from  the  default  of  the  vendor,  and  the  election. 
purchaser  has  not  prejudiced  the  value  of  the  property 
by  his  dealings  with  it  when  in  possession,  the  Court 
will,  it  seems,  put  the  purchaser  to  his  election,  either 
to  pay  in  his  purchase-money  or  to  give  up  possession. 

§  1465.  Thus,  in  a  case  before  Lord  Eldon,  where  instances. 
the  purchaser  was  let  into  possession,  both  parties 
acting  in  the  confidence  that  the  title  would  soon  be 
made  out,  and  that  confidence  was  "  not  (to  use  his 
Lordship's  words)  made  good,  and  that  was  a  surprise 
upon  both,"  his  Lordship  expressed  the  opinion  that 
the  purchaser  should  be  put  to  his  election,  either  to 
give  up  possession  or  to  pay  the  money  into  Court : 
but  on  a  subsequent  day  his  Lordship  said  only  that 
the  purchaser  ought,  at  least,  to  pay  interest  on  his 
purchase-money ;  and  the  point  was  ultimately  settled 
by  agreement  between  the  parties.'  And  notwithstand- 
ing some  doubts  cast  upon  the  wisdom  of  this  judgment 
in  a  subsequent  case  by  Plumer  V.C,  who  considered 
it  to  be  "  the  imprudence  of  the  vendor  in  letting  the 

1  Crutchley  y.  Jerningham,  2  Mer.  ^  Fox  v.  Birch,  1  Mer.  105. 

502.  ^  Gibson  v.  Clarke,  1  V.  &  B.  500. 
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vendee  into  possession  before  the  questions  upon  the 
title  were  disposed  of,"  '  the  Court  will  generally  put 
a  purchaser  in  possession,  where  the  title  has  not  been 
made  out,  to  his  election,  either  to  pay  in  the  purchase- 
money  or  to  give  up  possession  ;  ^  and  the  Court  did  so 
in  one  case  where  it  was  part  of  the  contract  that 
5,000?.,  part  of  the  purchase-money  (6,300Z.),  should 
be  secured  by  a  mortgage  of  the  estate.^  In  some 
cases  *  two  months,  and  in  another  ^  one  month,  have 
been  allowed  the  purchaser  to  elect  whether  of  the 
alternatives  to  accept. 
Posses-  §  1466.  Where  the  contract  allows  possession  to  be 

cording  to  taken  before  the  completion  of  the  title,  the  Court  will 
con  rao .   ^^^  generally  order  the  payment  of  the  purchase-money 

into  Court  on  the  score  of  possession." 
Pryse  v.        s  1467.  Thus,  where  by  the  contract  the  purchasers, 

Cambrian  n  ti  i 

Railway  a  railway  company,  were  to  be  at  liberty  to  take  pos- 
session on  depositing  a  specified  sum  of  money  in  a 
bank,  and  they  duly  made  the  deposit  and  entered 
into  possession  of  the  land  and  made  their  railway  over 
it,  though  they  afterwards  for  a  long  time  neglected 
to  complete,  the  Court  of  Appeal  in  Chancery  held 
that  the  vendor  was  not  entitled,  on  interlocutory 
motion,  to  have  the  purchase-money  paid  into  Court.' 

1  Clarke  v.  MUott,  1  Mad.  at  p.  "  Morgan  v.   Shaw,  2  Mer.  138; 
607.  Gibson  v.   Clarke,  1  V.  &  B.  500; 

2  Clarke  v.  Wilson,  15  Ves.  317 ;  Cell  v.  Watson,  3  Mad.  225. 
Smith  V.  Lloyd,  1  Mad.  83 ;  Wick- 
ham  V.  Evered,  4  Mad.  53 ;  Tindal  '  Pryse  v.  Carribrian  Railway  Co., 
V.  Cohham,  2  My.  &  K.  385.  See  L.  R.  2.  Oh.  444.  CoDsider  Tomlin- 
also  King  v.  King,  1  My.  &  K.  442  ;  son  v.  Manchester  and  Birmingham 
and  Curling  v.  Austin,  2  Dr.  &  Sm.  Railway  Co.,  2  Rail.  0.  104  (where 
129,  139  (in  whicli  case  the  pur-  the  acts  relied  on  were  done  under 
chaser  had  been  in  possession  with-  a  mistake) ;  Pell  v.  Northampton  and 
out  receipt  of  the  rents) ;  Greenwood  Banbury  Junction  Railway  Co.,!^.  B. 
V.  Turner,  [1891]  2  Oh.  144.  2  Ch.  100,  102  ;  Capps  v.  Norwich 

3  Tounge  v.  Duncombe,  You.  275.       and  Spalding  Railway  Co.,  2  N.  R. 
*  Tounge  v.  Duncombe,  Tindal  v.      51  (where  Kindersley  V.C.  seems  to 

Cobham,    Curling    v.    Austin,    ubi      have  considered  that   the   company 
supra.  Jiad  bought  the  right  to  possession 

6   Wickham  v.  Evered,  ubi  supra.        by  paying  part  of  the  price). 
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§  1468.  But  ill  another  railway  case,  where  the  pur-  Cooper 
chasing  company  were  by  the  contract  allowed  to  take I^db. ' 
possession,  but  the  contract  also  contained  a  clause  ^^^^^'^'-^ 
providing  that  the  vendors  should  nevertheless  retain 
their  lien  for  the  unpaid  purchase-money,  and  all  rights 
and  remedies  incident  to  such  lien,  Kindersley  V.C. 
held  that  the  fact  of  the  company  having  been  let  into 
possession  did  not  prevent  the  vendors  from  applying 
to  have  either  payment  into  Court  of  the  unpaid  balance 
of  the  purchase-money  or  delivery  up  of  possession, 
and  he  ordered  such  payment  or  delivery  to  be  made 
within  a  month,  on  the  terms,  however,  that  if  posses- 
sion were  delivered  up,  the  vendors  should,  within  a 
fortnight  after  such  delivery,  pay  into  Court  the  instal- 
ment of  the  purchase-money  which  they  had  already 
received.^ 

§  1469.  If  the  purchaser  happens  to  be  in  possession  Posses- 
under    some    other  title    than  the    contract,   this  is  a  other 
circumstance   against  calling   for  the  payment  of  the  *^*^''' 
purchase-money    into  Court ;   as   where  the    purchaser 
was  in  possession  not  under  the  contract  for   sale,  but 
as  tenant  to  the  vendor  at  the  time  of  the  purchase  ;  ^ 
and  where  the  purchaser  was  a  tenant  in  common  with 
the  vendor,  and  had  with  his  consent  been  in  receipt 
of  the  rents  of  the  whole.^ 

§  1470.  In  a  case  where  the  contract  of  which  the  Faulkner 
plaintiff  sought  specific  performance  was  that,  when  a  ^"^  ^"'^ " 
house  of  the  plaintiff  should  be  completed,  he  would 
grant  to  the  defendant  and  the  defendant  would  accept 
a  lease  of  it  for  twenty-one  years,  and  the  defendant 
took  possession  of  the  house  before  it  was  completed, 
and  occupied  it  for  a  year,  but  refused  to  pay  rent ;  a 
motion  by  the  plaintiff  that  the  defendant  should  be 

1  Cooper  Y.London,  Chatham,  and      cf.  Walters  v.   Upton,  Coop.  92,  n., 
JDover  Railway  Co.,  14  W.  R.  985.  ^li^ch  appears  to  depend  on  the  cir- 
cumstances  stated    by   Sir    Samuel 

2  Bonner  v.  Johnston,  1  Mer.  366.      ^0^;]!^^  arguendo,  in  the   case   to 

5  Freebody  v.   Parry,  Coop.  91 ;      which  it  is  a  note. 
F.  2  z 
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ordered  to  pay  the  year's  rent  into  Court  was  refused, 
on  the  ground  that  the  money  asked  for  was  no  part 
of  the  contract,  nor  was  the  defendant  in  possession 
under  it.* 
Acts  of  §1471,  "Where    the  mere    taking  possession   of  the 

BWp^''      property  does  not  furnish  any  ground  for  ordering  the 
payment  of  the  money  into  Court,   the  order  will  yet 
be  made,  and  without  giving  the  option  of  deliveriDg 
up  possession,  where  the  purchaser  in  possession  com- 
mits   acts   of  ownership,   particularly  acts  occasioning 
the    deterioration    of    the   property ;  ^   and   this,    even 
though  the  title  may  not  have  been  made  out/  or  the 
purchaser  may  be  in  possession  according  to  the  terms 
of  his  contract.*     The  ground  of  this  proceeding  is  that 
by  such    acts   the  purchaser   is    altering   the  property 
which   constitutes  the   security  of  the  vendor  for  his 
purchase-money,    and    diminishing   the    value    of  the 
vendor's  lien  on  the  estate.' 
Instances.      §  1472.  Hence,  acts  of  ownership  which  are  clearly 
an  improvement  to  the  estate  will  not  support  such 
an   application  to  the    Court :  °   and   hence,   also,  acts 
which  may  not  show  that  the  occupier  considers  himself 
the  owner,  and  so  will  not  justify  a  decree  of  specific 
performance  against  him  without  further  investigation 
of  the  title,  may  yet  be  a  ground  for  an  order  to  pay 
the   money   into    Court,    and    the    appointment   of    a 
receiver;    so  that   in  one  case  stubbing   up  an  osier- 
bed,  levelling  the  land  and  filling  up  a  pond,  were  held 
to  justify  an  order  for  payment  and  the  appointment 
of  a  receiver,  but  a  reference  of  title  was  at  the  same 

1  Faulkner  v.  LlewelUn,  31  L.  J.  where  a  list  of  acts  upon  which  such 
Ch.  549.  orders  had  been  made  is  given.     See 

2  Pope  V.  Great  Eastern  Railway  also  Pope  v.  Oreat  Eastern  Railway 
Co.,  L.  R.  3  Eq.  171.  Co.,  L.  E.  3  Eq.  171 ;    Ballard  v.. 

3  Bonnor  v.  Johnston,  1  Mer.  366.       Shutt,  15  Ch.  D.  122 ;  Lewis  v.  James, 
«  Dixon  V.  Astley,  19  Ves.  564;      32Ch.  D.  326;  Greenwood^'.  Turner,. 

S.  0.  1.  Mer.  133,  378,  n.  [1891]  2  Ch.  144. 

5  Cutler  V.  Simons,  2  Mer.   106,  «  Bramley  v.  Teal,  3  Mad.  219. 
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time  made/  In  another  case,  Lord  Eldon  took  into 
consideration  the  unreasonable  delay  which  had  been 
caused  by  the  purchaser  in  possession  as  well  as  his 
acts  of  ownership.^ 

§  1473.  Although,    as   we    have   seen,   where    delay  income 
occurs  in  the  completion  of  a  contract  and  the  purchase-  purchase- 
money  bears  interest,  the  purchaser  paying  such  interest  ™°^'^'^t;o 
to  the  vendor  is  entitled  to  deduct  the  income  tax  on  ^o^^^- 
the  amount  of  the  interest,^  where  the  purchase-money 
is   paid    into    Court,    this    deduction   is    not   allowed : 
because   payment   into   Court   is  not   payment  to  the 
party  as   against  whom    the    purchaser   is  entitled   to 
deduct  the  tax.     However  the  purchaser  may,  it  seems, 
apply  for  the  deduction  when  the  money  is  paid  out  of 
Court/ 

§  1474.  The  order  for  payment  into  Court  may  be  Pro- 
made  on  motion,®  and,  if  circumstances  justify  it,  before 
the  delivery  of  the  defence."  lu  the  Court  of  Chancery 
the  order  might  be  made  before  answer.'  even  though  the 
defendant  had  filed  no  affidavit  so  as  to  bring  the 
merits  before  the  Court,^  and  though  the  acts  of 
ownership  relied  on  were  not  stated  in  the  bill ; '  and 
the  facts  necessary  to  support  such  an  application 
might  be  supplied  by  affidavit,  whether  stated  in  the 
bill  and  not  admitted  by  the  answer,^"  or  not  stated  in 
the  bill." 


1  Oshorne  v.  Earvey,  1  Y.  &  C.  C.  and  R.  S.  C.  Ord.  XXXII.  r.  6. 

0.  116.  "  Bonner  v.  Johnston,  1  Mer.  366; 

2  Burroughs  v.  Oakley,  1  Mer.  52,  Dixon  v.  Astley,  1  Mer.  133. 

376,  n.  ^  E.g.  Gooper  v.  London,  Chatham 

3  Crane  v.  Kilpin,  L.  E.  6  Eq.  at  and  Dover  Railway  Co.,  14  W.  R. 
p.  335,  supra,  §  1426 ;  Bebh  v.  Bunny,  935. 


^  Blackburn  v.  8tace,  6  Mad.  69. 
»  Cutler  V.   Simons,   2  Mer.  103. 
See  now  R.  S.  C.  Ord.  XIX.  r.  4. 


1  K.  &  J.  216. 

i  Bebh  V.  Bunny,  1  K.  &  J.  216. 

6  Tindal  v.  Oobham,  2  My.  &  K. 
385  ;  Wickham  v.  Evered,  4  Mad. 
53  ;   Greenwood  v.  Turner,  [1891]  2  "  Boothby  v.  Walker,  1  Mad.  197. 

Ch.  144 ;  Seton  (6th  ed.),  2292.    See  »  Orutchley  v.  Jerningham,  2  Mer. 

also  Buck  V.  Lodge,  18  Ves.  450;      502. 
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Purchase-  §  1475.  Where  an  order  for  payment  into  Court 
hands  of  has  been  opposed,  and  the  money  is  in  the  hands  of  a 
Lmtr.      stakeholder  who  afterwards  absconds,  the  loss  has  been 

held  to  fall  on  the  party  who  opposed  the  order.^ 
When  in-       §  1476.  It   has  been  decided  that,  when  interest  is 
comes  due  payable  by  a  purchaser  in  possession,  the  time  at  which 
statute  of  it  first  becomes  due  within  the  meaning  of  the  42nd 
tions!^"     section  of  the  Statute  of  Limitations  (3  &  4  Will.  IV. 
c.   27)  is  the  time  when  the  purchase-money  becomes 
actually  payable,  though  it  (the  interest)  may  have  to 
be  calculated  from  a  much  earlier  date.     In  the  case 
referred  to  the  contract,  made  in  March,  1811,  stipu- 
lated that  the  purchase-money  should  be  paid  on  the 
following   13th  of  May,  but  the  transaction  remained 
uncompleted  for  upwards  of  forty  years  under  circum- 
stances which    kept   alive   the  vendor's   right   to   the 
purchase-money :    it  was    held  that  all  the  arrears  of 
interest  from  the  13th  of  May,  1811,  were  recoverable 
by  the  persons  representing  the  vendor.^ 

1  Fenton  v.  Browne,  U  Ves.  144;      &  G.  735.     Of.  S.  C.  s.  n.  Toft  v. 
Burroughs  v.  Oakley,  1  Mer.  52.  Stephenson,  7  Ha.  1 ;  1  De  G.  M.  & 

2  Toft  V.  Stevenson,  5  Da  G.  M.      G.  28. 


CANADIAN  NOTES. 

Interest,  etc. 

In  a  suit  for  specific  performance,  even  where  tlie 
purchaser  has  taken  possession  of  the  premises,  it  was 
held  in  Arrey  v.  Mitchell,  21  Grant's  Ch.  510,  that,  as  a 
general  rule,  he  is  only  liable  for  arrears  of  interest  for 
a  period  of  six  years  prior  to  the  filing  of  the  bill.  It 
was  also  held  that,  where  the  purchaser  dies,  the  rights 
of  encumbrancers  intervening,  the  vendor  is  entitled  to 
a  charge  on  the  land,  in  the  hands  of  the  heirs,  for  a 
period  beyond  the  six  years  in  order  to  prevent  circuity 
of  action.  The  statute  applicable  to  the  matter  was  at 
the  date  of  this  decision  as  follows.  "No  arrears  of 
rent  or  of  interest  in  respect  of  any  sum  of  money 
charged  upon  or  payable  out  of  any  land  or  rent  or  in  re- 
spect of  any  legacy,  or  any  damage  in  respect  of  such 
arrears  of  rent  or  interest,  shall  be  recovered  by  any  dis- 
tress, action  or  suit,  but  within  six  years  next  after  the 
same  respectively  shall  have  become  due,  or  next  after 
an  acknowledgment  of  the  same  in  writing  shall  have 
been  given,  etc." 

Under  a  contract  for  purchase  of  real  estate  provid- 
ing that  if  from  any  cause  whatever  the  purchase  money 
was  not  paid  at  a  specified  time  interest  should  be  paid 
from  the  date  of  the  contract  the  vendee  is  relieved  from 
the  payment  of  such  interest  while  the  delay  in  payment 
is  caused  by  the  wilful  default  of  the  vendor  in  perform- 
ing the  obligations  imposed  upon  him. 

A  contract  containing  such  a  provision  also  provided 
for  the  payment  of  the  purchase  money  on  delivery  of  the 
conveyance  to  be  prepared  by  the  vendor.  A  convey- 
ance was  tendered  which  the  vendee  would  not  accept, 
whereupon  the  vendor  brought  suit  for  rescission  of  the 
contract  which  the  Court  refused  on  the  ground  that  the 
conveyance  tendered  was  defective.  He  then  refused  to 
accept  the  purchase  money  unless  interest  from  the  date 
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of  the  contract  was  paid.  In  an  action  l»y  the  vendee  for 
specific  performance  it  was  lield,  a  farming  the  decision 
of  the  Court  of  Appeal  of  Ontario,  that  the  vendee  was 
not  obliged  to  pay  interest  from  the  time  the  suit  for 
rescission  was  begun,  as,  until  it  was  decided,  the  vendor 
was  asserting  the  failure  of  the  contract  and  insisting 
that  he  had  ceased  to  be  bound  by  it,  and  after  the  de- 
cision in  that  suit  he  was  claiming  interest  to  which  he 
was  not  entitled,  and  in  both  cases  the  vendee  was  re- 
lieved from  obligation  to  tender  the  purchase  money. 

By  the  terms  of  the  contract  the  vendor  was  to  re- 
main in  possession  until  the  purchase  money  was  paid 
and  to  receive  the  rents  and  profits.  It  was  held  tliat 
up  to  the  time  the  vendor  became  in  default  the 
vendee,  by  his  agreement,  was  precluded  from  claim- 
ing rents  and  profits,  and  was  not  entitled  to  them 
after  that  time  as  he  had  been  relieved  from  pay- 
ment of  interest  and  the  purchase  money  had  not  been 
paid.    Huijcs  v.  Ehnslcjj,  23  S.C.E.  623.  " 

It  was  held  in  Stevenson  v.  Davis,  23  S.C.E.  629,  that 
a  person  in  possession  of  land  under  a  contract  for  pur- 
chase by  Avhich  he  agrees  to  pay  the  purchase  money  as 
soon  as  the  conveyances  are  ready  for  delivery  and 
interest  thereon  from  tlie  date  of  the  contract  is  not  re- 
lieved from  liability  for  such  interest  unless  the  vendor 
is  in  wilful  default  in  carrying  out  his  part  of  the  agree- 
ment and  the  purcliase  money  is  deposited  by  the  vendee 
in  a  bank  or  other  place  of  deposit  in  an  account  separate 
from  his  general  current  account. 

It  was  also  held  that  tlie  vendor  is  not  in  wilful  de- 
fault where  delay  is  caused  l)y  tlie  necessity  to  perfect 
the  title  owing  to  some  of  the  vendors  being  infants, 
nor  by  tendering  a  conveyance  to  which  the  vendee  took 
exception  but  which  was  altered  to  his  satisfaction 
while  still  in  the  hands  of  the  vendor's  agents  as  an 
escrow  and  before  it  was  delivered. 

Where  a  suit  was  brought  to  compel  tlie  acceptance 
of  a  mortgage  for  part  of  the  purchase  money,  without 
interest,  and  the  defendant  in  his  answer  thereto  swore : 
"I  have  always  said  that  I  was  ready  and  willing  and 
have  offered  to  complete  the  sale  of  the  said  property  to 
the  plaintiff,  provided  interest  on  the  unpaid  purchase 
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money  was  included  in  the  mortgage;'"  and  also,  "I  sub- 
mit and  insist  that,  unless  the  plaintiff  will  consent  to 
pay  interest  on  the  unpaid  purchase  money  aforesaid, 
he  is  not  entitled  to  any  relief  in  this  Court;"  the  Court 
treated  these  statements  as  submitting  to  a  decree  for 
specific  performance  with  interest  reserved  by  the  mort- 
gage and  made  the  decree  accordingly.  The  agreement, 
on  which  the  suit  was  based  omitted  to  say  that  the  mort- 
gage which  was  to  be  given  for  part  of  the  price  should  be 
made  payable  with  interest,  but  parol  evidence  was 
admitted  to  shew  that  the  real  understanding  of  the 
parties  was  that  interest  should  be  made  payable  by  the 
mortgage.     Oould  v.  Hainiltoii.  5  Grant's  Ch.  192. 

In  Gruij  V.  Rrrsor.  16  Grant's  Ch.  614,  the  plaintiff 
contracted  to  convey  to  the  defendant  a  lot  of  land,  re- 
ceiving in  exchange  a  lot  from  the  defendant,  and  paying 
one  hundred  and  fifty  dollars  witli  interest  in  annual 
instalments  as  the  difference  in  value.  The  plaintiff  con- 
veyed his  lot  to  the  defendant,  but  defendant  was  un- 
able for  some  time  to  convey  to  the  plaintiff,  not  having 
received  his  patent  for  liis  land  from  the  Oown.  Ulti- 
mately, however,  after  a  delay  of  several  years,  defen- 
dant obtained  his  patent.  It  was  held  that  the  plain- 
tiff's remedy  was  conveyance  of  the  defendant's  lot,  pay- 
ing one  hundred  and  fifty  dollars  according  to  the  con- 
tract, but  the  time  for  paying  said  sum  should  count 
from  the  hearing,  and  that  interest  should  be  payable 
only  from  that  time. 

Compound  Interest. 

T\liere  by  the  terms  of  contract  for  a  sale  of  land  it 
was  stipulated  that  in  the  event  of  interest  on  the  unpaid 
purchase  money  being  unpaid  at  the  end  of  each  year, 
the  same  should  be  added  to  the  principal,  and  the  pur- 
chaser filed  a  bill  praying  for  a  conveyance  upon  pay- 
ment of  the  amount  of  the  principal  and  simple  interest 
only,  the  Court  refused  to  decree  specific  performance, 
except  upon  the  terms  of  the  payment  of  the  interest 
according  to  the  stipulation  in  the  agreement,  and  semhle 
that  the  purchaser  would  in  like  manner  have  been  bound 
to  pay  tliis  amount  if  tlie  bill  liad  been  filed  by  the  ven- 
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dor  seeking  to  enforce  the  sale.  Per  Spragge  V.-C. :  "The 
rule  which  prevailed  in  this  Court  that  a  mortgagor, 
where  the  mortgage  was  tainted  with  usury,  was  relieved 
in  equity  upon  payment  of  legal  interest  only  does  not 
apply.  The  mortgage  was  absolutely  void  by  statute,  and 
the  Court  might  have  been  considered  as  doing  rather  a 
strong  thing  to  refuse  to  restore  the  legal  estate  except 
upon  payment  of  debt  and  legal  interest.  To  require 
payment  of  the  usurious  interest  would  have  been  practi- 
cally to  contravene  the  statute  and  be  at  variance  M'ith 
the  principle  of  the  Court  to  protect  the  mortgagor  from 
oppressive  bargains.  I  tliink,  therefore,  that  the  pur- 
chaser, coming  for  specific  performance  can  only  obtain 
it  by  paying  to  the  vendor  all  that  he  contracted  to  pay. 
Were  the  position  of  the  parties  in  this  Court  reversed 
and  the  vendor  the  plaintiff,  I  am  not  clear  that  he  could 
not  enforce  payment  according  to  the  terms  of  the  con- 
tract. The  stipulation  objected  to  is  not  void,  and  the 
rule  against  it  goes,  I  think,  no  further  than  this,  that  the 
Court  will  not  enforce  it  -Avhen  it  has  been  made  upon  a 
loan  of  money.  HendevHon  v.  DicJxSon,  9  Grant's  Ch. 
379. 

Claim  for  Interest,  etc.,  as  Affected  by  Conduct  of 
Parties. 

In  ilayes  v.  EhnsJey,  23  S.S.E.  623,  the  head-note  is 
as  follows :  "Under  a  contract  of  purchase  of  real  estate, 
providing  that  if  from  any  cause  whatever  the  purchase 
money  was  not  paid  at  the  certified  time,  interest  should 
be  paid  from  the  date  of  the  contract,  the  vendee  is  re- 
lieved from  payment  of  such  interest  while  the  delay  in 
payment  is  caused  by  the  wilful  default  of  the  vendor  in 
performing  the  obligations  imposed  upon  him.  A  con- 
tract containing  such  provision  also  provided  for  the 
payment  of  the  purchase  money  on  delivery  of  the  con- 
veyance to  be  prepared  by  the  vendor.  A  conveyance 
was  tendered  which  the  vendee  would  not  accept,  where- 
upon the  vendor  brought  suit  for  rescission  of  the  contract 
which  the  Court  refused  on  the  ground  that  the  convey- 
ance tendered  was  defective.  He  then  refused  to  accept 
the  purchase  money  unless  interest  from  the  date  of  the 
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contract  was  paid.  In  an  action  by  the  vendee  for 
specific  performance,  it  was  held,  affirming  the  decision 
of  the  Court  of  Appeal,  that  the  vendee  was  not  obliged 
to  pay  interest  from  the  time  the  suit  for  rescission  was 
begun,  as,  until  it  was  decided  the  vendor  was  asserting 
the  failure  of  the  contract  and  insisting  that  he  had 
ceased  to  be  bound  by  it,  and  after  the  decision  in  that 
suit,  he  was  claiming  interest  to  which  he  was  not  en- 
titled; and  in  both  cases  the  vendee  was  relieved  from 
obligation  to  teijder  the  purchase  money. 

"By  the  terms  of  the  contract  the  vendor  was  to  re- 
main in  possession  until  the  purchase  money  was  paid, 
and  receive  the  rents  and  profits.  It  was  held  that  up  to 
the  time  the  vendor  became  in  default  the  vendee  by  his 
agreement  was  precluded  from  claiming  rent  and  profits 
and  was  not  entitled  to  them  after  that  time  as  he  had 
been  relieved  from  payment  of  interest  and  the  purchase 
money  had  not  been  paid." 

Repairs,  Etc. 

On  taking  an  account  of  what  was  due  to  a  plaintiff 
in  possession,  who  claimed  under  a  vendor  of  real  estate 
in  a  specific  performance  suit,  the  Master  allowed  cer- 
tain repairs  and  improvements,  some  of  which  were 
made  after  the  commencement  of  the  suit.  On  further 
directions  the  Court  expressed  the  opinion  that  the  only 
repairs  made  after  suit  commenced  that  could  be 
allowed  were  such  as  it  was  the  plaintiff's  duty  to  make 
in  order  to  save  the  premises  from  deterioration. 

In  taking  an  account  of  what  was  due  to  a  plaintiff", 
in  possession,  who  claimed  under  a  vendor  of  real  estate 
in  a  suit  for  specific  performance,  the  Master  allowed 
certain  repairs  and  improvements,  some  of  which  were 
made  after  the  commencement  of  the  suit.  On  further 
directions  the  Court  expressed  the  opinion  that  the 
only  repairs  made  after  suit  commenced  that  could  be 
allowed,  were  such  as  it  was  the  plaintiff's  duty  to  make 
in  order  to  save  the  premises  from  deterioration.  Hawn 
V.  CasUon,  20  Grant's  Ch.  518. 

A  vendor  who  contracts  for  a  sale  of  property  of 
which  he  has  not  taken  possession,  is  accountable  to  the 
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purchaser  for  dilapidation  by  parties  in  possession  be- 
fore the  vendor  takes  possession  from  them.  A  vendor  in 
possession  is,  generally  speaking,  accountable  for  dilapi- 
dation that  takes  place  before  he  shews  a  good  title, 
where  the  dilapidations  are  such  as  a  prudent  owner  or  his 
tenants  might  have  prevented.  Where  buildings  are 
torn  down,  after  the  contract  for  sale  and  before  the 
purchaser  takes,  or  is  bound  to  take  possession,  the 
vendor  is  prima  facie  accountable  for  the  loss.  Fisken 
X.  Wride,  11  Grant's  Ch.  245. 
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CHAPTER  VI. 

THE   DEPOSIT. 

§  1477.  It  is  common  on  sales  of  real  estate  for  Part 
the  purchaser  to  pay  to  the  vendor  at  the  time  of  the  p^^™®"^  ^' 
contract  a  portion  of  the  purchase-money  by  way  of 
part  payment.  This  is  very  generally  the  practice  in 
cases  of  sales  by  auction  :  ^  it  is  the  exception  in  cases 
of  sales  by  private  contract.  In  many  other  cases  pay- 
ments are  made  to  the  vendor  by  way  of  instalment 
or  part  payment. 

At  an  auction  sale,  the  common  condition  is  that 
the  purchaser  shall,  immediately  after  the  sale,  pay  a 
deposit  of  a  specified  percentage  of  the  purchase- 
money.  That  means  a  payment  in  cash,  and  the 
vendor  is  not  bound  to  accept  the  cheque  even  of  a 
person  in  good  credit,  though  it  is  usual,  and  generally 
reasonable,  to  do  so.^  Further,  where  the  condition  is 
in  the  above-mentioned  form,  and  cash  is  not  imme- 
diately forthcoming  for  the  deposit,  the  vendor  is  not 
bound  to  wait  even  until  the  next  day  for  the  cash, 
and  may  proceed  at  once  to  sell  to  another  purchaser.^ 

§  1478.  The    deposit,    unless    paid    on    any    special  Deposit. 
terms,  is  not  merely  part  payment  but  is  an  earnest :  so 

1  Note  that  where,  on  a  sale  by  Lennon  v.  A^apper,  1  Soh.  &  Lef.  at 

auction,  there  is  a  condition  for  the  p.  684. 

forfeiture  of  the  deposit  if  the  pur-  ^  JoJmston  v.  Boyes,  [1899]  2  Ch. 

chase    be  not    completed   within   a  73,  78 ;    Farrar  v.   Lacy  Hartland 

certain  time,  the  Court  will   gene-  &  Co.,  25  Ch.  D.  at  p.  642 ;  31  Ch. 

rally  relieve  against    the   lapse    of  D.  at.  pp.  46,  48. 

time.      See  per  Lord  Eedesdale  in  ^  Johnston  v.  Boyes,  ubi  siipra. 
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that  on  the  one  hand  if  the  contract  be  performed,  it  is 
brought  into  account  as  part  payment :  on  the  other 
hand,  if  the  purchaser  make  default,  it  may  be  retained 
by  the  vendor.  The  deposit  is  therefore  a  security  for 
the  performance  of  the  purchaser's  part  of  the  contract. 
The  authorities  have  not  been  uniform  on  this  question, 
but  the  weight  of  authority  is  in  favour  of  the  state- 
ment above  made.'^  Where  without  any  default  on  the 
part  of  the  purchaser  the  contract  fails,  the  deposit  and 
all  other  part  payments  ought  to  be  repaid.^  And  upoa 
a  summons  under  the  Vendor  and  Purchaser  Act,  1874, 
the  Court  has  power  to  order  the  repayment  of  the 
deposit  with  interest  where  the  ground  for  making  the 
order  does  not  affect  the  validity  of  the  contract :  ^  but 
by  reason  of  the  language  of  the  9th  section  of  that 
statute  it  has  no  power  to  make  such  an  order  where 
such  ground  does  afiect  the  existence  or  validity  of 
the  contract.* 
Pur-  §  1479.   The  payment  of   the    deposit  or   part  pay- 

lien!*"^^  ment  to  the  vendor  or  his  agent  creates  a  lien  for  the 
amount  paid  on  the  vendor's  interest  in  the  land,  or 
other    property    the    subject-matter    of    the    contract. 

1  Palmer  v.  Temple,  9  A.  &  B.  710 ;  Smith  v.  Wallace,  [1895]  1  Ch. 
588 ;  Ockenden  v.  Eenly,  E.  B.  &  E.  385,  where  the  purchaser  had  become 
492  ;  Collins  v.  Stimson,  11  Q.  B.  D.  entitled  to  treat  the  contract  as 
142 ;  ^ow  V.  (Smitt,  27  Oh. D.  89,  rescinded;  and  Whiibread  &  Co., 
where  the  earlier  cases  were  con-  Ltd.  v.  Watt,  [1901]  1  Ch.  911 ; 
sidered.  See,  too,  per  Lord  Mao-  [1902]  1  Ch.  835  ;  71  L.  J.  Ch.  424. 
naghten  in  Soper  v.  Arnold,  14  App.  Distinguish  Sprague  v.  Booth,  [1909] 
Oas.  at  p.  435,  "  The  deposit  serves  A.  C.  576,  580,  581. 

two  purposes:    if  the    purchase    is  '  Ee  Sargreaves  and  Thompson, 

carried  out  it  goes  against  the  pur-  32  Oh.  D.  454.     See,  too,  Be  Walker 

chase-money;  but  its  primary  pur-  and  Oakshott's  Contract,  [1901] 2  Ch. 

pose  is  this — it  is  a  guarantee  that  383  (order  made  upon  vendor's  sum- 

the  purchaser  means  business."  mons) ;  and   Be  Judd  and  Poland 

2  See,  e.g..  Day  v.  Singleton,  [1899]  and  Skelcher's  Contract,  [1906]  1  Oh. 
2  Oh.  320,  where  the  purchaser  was  684;  75  L.  J.  Oh.  403,  where  the 
held  entitled  to  damages,  as  well  as  point  of  law  decided  in  the  last- 
to  the  return  of  his  deposit  with  cited  case  was  overruled  by  the  C.  A. 
interest.  See,  too,  Powell  v.  Mar-  *  Be  Davis  and  Cavey,  40  Ch.  D. 
shall  Parhes  &  Co.,  [1899]   1  Q.  B.  601. 
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"There  can  be  uo  doubt,  I  apprehend,"  said  Lord 
Cran worth,  addressing  the  House  of  Lords,  "that 
when  a  purchaser  has  paid  his  purchase-money,  though 
he  has  got  no  conveyance,  the  vendor  becomes  a  trustee 
for  him  of  the  legal  estate,  and  he  is,  in  Equity,  con- 
sidered as  tlie  owner  of  the  estate.  When,  instead  of 
paying  the  whole  of  his  purchase-money,  he  pays  a 
part  of  it,  it  would  seem  to  follow,  as  a  necessary 
corollary,  that,  to  the  extent  to  which  he  has  paid  his 
purchase-money,  to  that  extent  the  vendor  is  a  trustee 
for  him ;  in  other  words,  that  he  accj^uires  a  lien, 
exactly  in  the  same  way  as  if  upon  the  payment  of 
part  of  the  purchase-money  the  vendor  had  executed  a 
mortgage  to  him  of  the  estate  to  that  extent."  ^ 

§  1480.  In  Rose  v.  Watson,^  W.,  having  successfully  ijose  v. 
resisted  a  vendor's  suit  for  the  specific  performance  of  "'  ^°"" 
a  contract  to  purchase  a  building  estate  on  the  ground 
of  the  vendor's  representations  not  having  been  fulfilled, 
filed  a  bill  to  enforce  his  lien  on  the  estate  for  deposit 
and  instalments  of  purchase-money  with  interest.  The 
House  of  Lords,  affirming  the  decision  of  Kindersley  V.C., 
held  the  plaintiff  entitled  to  such  lien  and  interest  in 
priority  to  persons  to  whom,  after  the  contract,  the 
vendor  had  mortgaged  the  property ;  and  that  although 
some  of  the  plaintiff's  payments  were  made  after  he  had 
notice  of  the  mortgage. 

On  the  same  principle  the  purchaser  has  a  lien  for 
his  deposit,  not  only  when  the  contract  goes  off  for 
want  of  title,  but  also  when  it  is  rescinded  under  a 
condition  entitling  the  purchaser,  or  the  vendor,  to 
rescind.^ 

§  1481.  The  lien  is  not  strictly  confined  to  a  case  of  incases 

of  lease, 

'  Base  V.  Watson,  10  H.  L.  0.  at  ^  Whitbread  &    Co.,    Limited  v. 

pp.  683,  684.     See,  too,  per  Lord  Watt,  [1901]  1  Ch.  at  p.  913  (Far- 

Westbury  in  S.  0.  at  p.  678.  well   J.   dissenting    from   a   dictum 

2  10    H.    L.    0.    672.     See    also  of  Kay  L.J.  in  Rodger  v.  Harrison, 

Wythes  v.  Lee,  3  Drew.  396,  where  [1893]  1  Q.  B.  at  p.  174) ;  affirmed, 

the  earlier  cases  are  considered.  [1902]  1  Ch.  835,  840. 
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simple  purchase  :  it  extends  to  the  case  of  a  lease,  and 

entitles  an  intended  lessee  who  has  entered  under  the 

contract  and  expended  money  to  a  lien  on  the  lessor's 

and  sub-    interest  :  ^  it  extends,  too,  to  a  sub-purchaser :  so  that 

purchase.  '  '  ■■-  „ 

where  A.  sold  to  B.  and  received  part  payment  trom 
him,  and  B.  sold  to  C.  and  received  part  payment  from 
him,  0.  was  held  entitled  to  a  lien  on  B.'s  interest  in 
A.'s  estate.^ 
Extent  of  §  1482.  This  lien  in  the  case  of  a  purchaser  extends 
to  (i)  all  instalments  of  the  purchase-money ;  ^  (ii)  in- 
terest thereon  at  4  per  cent,  per  annum ;  *  (iii)  sums 
paid  under  the  contract  as  interest  on  the  unpaid 
purchase-money ;  (iv)  interest  thereon  ;  ^  (v)  the  costs 
of  an  unsuccessful  action  by  the  vendor  against  the 
purchaser ;  ®  and  (vi)  the  purchaser's  costs  of  investi- 
gating the  title  as  well  as  his  costs  of  action.' 
Under  §  1483.  It  may  be  observed  in  passing  that  a  vendor 

Clauses     Under  the  Lands  Clauses  Consolidation  Act,  1845,  has 
^°*"         no  corresponding  lien  on  the  land  sold  for  the  costs  of 

an  arbitration  payable  to  him  by  the  company.^ 
Mode  of        §  1484.    The    lien    can,    no    doubt,    be    enforced   in 
lien.         precisely  the  same  way  as  a  vendor's  lien  for  unpaid 
purchase-money  ;  and  under  the  present  practice '  there 


'  Middleton  v.  Magnay,  2  H.  &  ^  Pearl  Life  Assurance  Oo.  v.  But- 

M.  233.  tenshaw,   [1893]   W.   N.  123   (pur- 

2  Aberaman  Ironworks  v.  Wickens,  chaser's  action) ;  Kitton  v.  Hewett, 

L.  E.  4  Ch.  101.  [1904]  W.  N.  21  (vendor's  action) ; 

5  Bryant  v.  Busk,  4  Euss.  5  ;  Hick  Carlish  v.  Salt  (purchaser's  action), 
V.  Phillips,  Piec.  in  Cli.  575.  See,  [1906]  1  Oh.  335,  341 ;  75  L.  J.  Ch. 
too,  Graves  v.  Wright,  2  Dr.  &  War.  175 ;  JRe  Furneaux  and  Aird's  Con- 
at  p.  79;  and  cf.  Mycock  v.  Beatson,  tract,  (purchaser's  summons — vendor 
13  Oh.  D.  at  p.  386.  not  appearing),  [1906]  W.  N.  215. 

*  Lord  Anson  v.  Hodges,  5  Sim.  ^  E^fl    Ferrers   v.  Stafford   and 

227  ;   Welh  v.  Eirhy,  7  De  G.  M.  &  Uttoxeter  Bailway  Co.,  L.  R.  13  Eq. 

Gr.  376 ;   Wythes  v.  Lee,  3  Drew.  396.  524 ;   Walker  v.  Ware,  Hadham,  and 

6  Bose  V.  Watson,  10  H.  L.  0.  Buntingjord  Railway  Go.,  L.  E.  1 
672.  Eq.   195 ;     Oould    v.     Staffordshire 

"  Middleton  v.  Magnay,  2  H.  &  Potteries  Waterworks  Co.,  5  Ex.  214. 
M.  233 ;    Turner  v.  Marriott,  L.  E.  °  See  especially  Jud.   Act,   1873, 

3  Eq.  744.  s.  24,  sub-s.  7. 
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can,  it  is  conceived,  be  no  difficulty  in  giving  full  effect 
to  the  purchaser's  rights.     For — 

(i. )  If  the  vendor  be  plaintiff,  the  purchaser  i.  Vendor 
(defendant)  resisting  specific  performance  may  de-  ^ 
liver  a  counter-claim,  asking  for  a  personal  order  for 
repayment  of  the  amount  paid  and  interest,  and  for  a 
declaration  of  his  lien  on  the  plaintiff's  interest  for 
those  sums  and  costs  ;  and  on  the  plaintiff's  action 
failing  such  relief  would  clearly  be  granted  to  the 
defendant. 

(ii.)  If  the  purchaser  be  plaintiff,  he  will  frame  his  ii.  Pw- 
claim  in  the  alternative,  asking  for  specific  perform-  plaintiff. 
ance  or  the  repayment  of  the  amount  paid  and  the 
enforcement    of  his    lien,   and    obtain   relief  accord- 
ingly.^ 

§  1485.  Where  the  deposit  which  the  purchaser  seeks  Deposit 
to  recover  by  action  is  in  the  hands  of  the  auctioneer  at  "f  auo'-  ^ 
the  time  when  the  action  is  commenced,  and  is  a  large  *'°'^9ei- 
sum,  the  purchaser  may  properly  make  the  auctioneer  a 
party  to  the  action.     If  the  sum  is  small,  the  auctioneer 
ought  not  to  be  made  a  party  unless  and  until  he  has 
refused  to  pay  it  into  Court.^ 

§  1486.  In  a  case  where  the  contract  was  for  the  Weston  v. 
sale  of  a  term  of  twelve  and  a  half  years  in  a  public- 
house  (a  going  concern),  and  the  abstract  showed  that 
the  lessors  had  a  right  to  determine  the  lease  at  the 
end  of  five  years,  it  was  held  that  the  purchaser  was 
entitled  to  rescind  the  contract,  and  sue  for  the  repay- 
ment of  the  deposit  and  interest,  without  waiting  even 
until  the  day  fixed  by  the  contract  for  the  transfer  of 
possessicm.^ 

§  1487.   On   the  other   hand,   where   the   purchaser,  Forfeiture 

of  deposit 
1   Tacon  Y.  National  Standard  In-  ^  Westonv.  Savage,10Cb.D.73Q  ; 

vestment  Co.,  56  L.J.  Cb.  529.  -^e  Head's  Trustees  and  McDonald, 

„  „    ,    ,  „  „      ,       ^,        45  Cb.  D.  310.    DistiDguish  Smith 

Earl  of  Egmont  v.  Smith,  6  Ch.      ^_  ^^^^^^^  ^^^^-^  ^  ^  ^   g9^_  ^^^^^ 

D.  469.     Of.    Yates   v.  Farehrother,      the    purchaser   was   held  to  be   not 
4  Mad.  239.  entitled  to  recover  the  deposit. 
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after  making  a  payment  by  way  of  deposit,  unjustifi- 
ably repudiates  the  contract,  or  it  in  any  other  way 
goes  off  through  his  default,  the  vendor  is,  in  the 
absence  of  stipulation  on  the  point,  entitled  to  retain 
the  money,  treating  it  as  having  been  paid  to  him  as 
a  guarantee  for  the  purchaser's  performance  of  the 
contract/ 

But,  in  order  to  enable  the  vendor  so  to  act,  there 
must  be  acts  on  the  part  of  the  purchaser  which  not 
only  amount  to  delay  sufficient  to  deprive  him  of  the 
equitable   remedy  of  specific   performance,  but  which 
would  make  his  conduct  amount  to  a  repudiation  on 
his  part  of  the  contract.     Accordingly,  where  a  pur- 
chaser of  a  reversion  had,  by  delay,  lost  his  right  to 
enforce  specific  performance,  but  had  not  done  anything 
amounting  to  a  repudiation  of  the  contract,  he  was  held 
entitled  to  enforce  the  usual  lien  for  a  deposit  which 
he  had  paid/ 
Vendor         §  1488.   But  conditions  for  forfeiture  of  the  deposit 
tlTmake    to  the  vendor,^  or  its  repayment  without  interest  or 
*^*^^"        costs,*  cannot  be  enforced  by  a  vendor  who  is  unable 
to  make  a  good  title,  unless  the  vendor's  title  has  been 
accepted. 
The  §  1489.  It  may  be  convenient  briefly  to  advert  to  the 

the°Oour°  jurisdiction  in  respect  of  part  payment  of  the  purchase- 
money  and  the  lien  for  it  under  the  practice  of  the  Court 
of  Chancery. 

1  Ex  parte  Barrett,  L.  B.  10  Oh.  (where   there   was   a   condition  for 

512,  referred  to  in  Hart  v.  Porthgain  forfeiture  of  the   deposit)  ;    and,  as 

Harbour  Co.,  [1903]  1  Ch.  690,  at  to   relief  against   forfeiture    of  the 

p.   696 ;    Sprague  v.  Booth,  [1909]  deposit,    see   Lennon   v.  Napper,  2 

A.C.?)lQ,&9i1;  DepreeY.Bedborough,  Sch.    &   Lef.   at   p.    684;    Moss   v. 

4  Giff.  479  ;  Kell  v.  Nohes,  14  W.  E.  Matthews,  3  Ves.  279. 

908 ;  Collins  v.  Stimson,  11  Q.  B.  D.  2  i^y  ^  Stogdon,  [1898]  1  Ch.  at 

142 ;  Smith  v.  Butler,  [1900]  1 Q.  B.  p.  4,86 ;  [1899]  1  Ch.  5. 

694 ;  cf.  Moeser  v.  Wisher,  L.  R.  6  '  Want  v.  Stallihrass,  L.  B.  8  Ex. 

C.  P.  120,  and  dis  inguish  Cassonv.  175. 

Soherti,   31   Beav.    613.      See,   too,  *  McCulloch  v.  Gregory,  1  K.  &  J. 

Essex  V.  Daniell,  L.  K.  10  C.  P.  538  286,  295. 


of  Chan- 
cery, 
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§  1490.    Where   the  vendor   was   the   plaintiff,   and  where 
failed  in  his  suit  for  specific  performance,   the   Court  wTs^""^ 
might  dismiss  the  bill,  and  order  the  plaintiff  to  return  pi^i^*^'^- 
the  deposit  with  interest  at  4  per  cent. ;  ^  or  it  might 
declare    the    defendant   entitled    to    a    lien   for   these 
amounts  and   the  costs  of  suit,  and    dismiss    the  bill 
subject  to  this  declaration.^ 

§  1491.   But  the  proceeding   of  the  Court   in   this  The  prao- 
respect  was   discretionary,  and   depended   on   circum-  oretion- 
stances  :  for  the  Court,    by  dismissing  the  bill,  some-  ^^^' 
times  meant  to  leave  the  parties  to  their  remedies  at 
Common  Law,  in  which  case  it  did  not  order  the  return 
of  the  deposit.^ 

Even  since  the  passing  of  the  Judicature  Acts  a  case 
has  occurred  in  which  the  Court  of  Appeal,  though 
affirming  the  dismissal  of  a  vendor's  action  for  specific 
performance  on  the  ground  of  the  badness  of  the  title, 
at  the  same  time  dismissed  the  purchaser's  counter-claim 
for  return  of  the  deposit,  on  the  ground  that  he  could 
not  have  recovered  it  by  means  of  an  action  at  Law.* 
"I  confess,"  said  Lindley  L.J.,  "such  a  result  is  not 
satisfactory.  It  arises  from  the  double  jurisdiction  in 
Courts  of  Law  and  Equity,  and  the  extraordinary  juris- 
diction which  is  exercised  by  Courts  of  Equity."  If  a 
similar  case  should  come  before  a  higher  tribunal,  it 
may  be  worthy  of  consideration  whether  a  result  more 
favourable  to  the  purchaser  might  not,  under  the  present 
practice,*  be  arrived  at. 

S  1492.  With  regard  to  the  power  of  the  Court  of  where  the 

.,  1  ,.j,.  ,        n   T  •     purchaser 

Chancery  to  give  the  purchaser  reiiel  m  respect  of  his  was  plain- 
tiff. 

'  Lord  Anson  v.  Hodges,   5  Sim.  J.  &  S.  518. 
227 ;   Webb  v.  Kirhy,  7  De  Gr.  M.  &  ^  Re  Scott  and  Alvarez'  Contract, 

G.  376  ;  Sheard  v.  Venables,  15  W.  E.  Scott  v.  Alvarez,  [1895]  2  Oh.  603, 

1166.  614;  referred  to  in  Se  Eughes  and 

2  Turner  v.  Marriott,  L.  E.  8  Eq.  Ashley's    Contract  [1900]    2  Oh.  at 

744.  p.  602. 

8  Southcomb  v.  Bishop  of  Exeter,  *  See  Jud.  Act,  1873,  s.  24,  and 

6  Ha.  225  ;  Bede  v.  Oakes,  2  De  G.  s.  25  (11). 
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deposit  where  he  was  the  plaintiff,  and  specific  perform- 
ance was  refused,  considerable  variation  took  place/ 
But  in  Todd  v.  Gee  ^  Lord  Eldon,  after  fully  consider- 
ing the  earlier  cases,  held  that,  except  in  very  special 
cases,  a  bill  could  not  be  filed  asking  the  performance  of 
a  contract,  or  in  the  alternative,  an  issue  or  an  inquiry 
with  a  view  to  damages.  This  decision  was  followed  in 
many  subsequent  cases.^ 
Where  §  1493.  But   if  the   plaintiff  prayed   not   the  mere 

claimed,  repayment  of  money  but  a  lien  upon  the  land,  he  was 
seeking  for  equitable  and  not  merely  legal  relief,  and 
he  could  maintain  his  bill  for  specific  performance,  or, 
in  the  alternative,  for  a  lien  on  the  vendor's  interest 
and  the  sale  of  it  accordingly ;  *  or  he  might  enforce  his 
lien  by  means  of  a  supplemental  bill.^ 
Where  §  1494,  Where    a   contract    was    rescinded    on    the 

rescinded,  ground  of  fraud,  surprise,   or  misrepresentation,  and  a 
deposit  had  been  paid,  it  was  within  the  jurisdiction  of 
the  Court,  when  decreeing  rescission,  also  to  order  the 
deposit  to  be  returned.* 
Where  §  1495.  But  wherc  the  purchaser  has   accepted  the 

tftie°is°^    vendor's  title,  has  made  default  in  completion,  and  the 
discovered  contract  has  been  rescinded  by  the  vendor  by  reason  of 
scission,    such  default,  the  purchaser  cannot  recover  the  deposit 
upon  the  subsequent  discovery  of  the  infirmity  of  the 
vendor's  title.' 

1  Denton  v.  Stewart,  1  Cox,  258 ;  compromised  on  appeal,  25  L.  J. 
S.  C.  17  Ves.  276,  n. ;  Qreenaway  v.  Ch.  389.  Of.  Blore  v.  Sutton,  3  Mer. 
Adams,  12    Ves.  395;    Owillim  v.      237. 

Stone,  14  Ves.  128.     See  also  Blore  a  Westmacott  v.  Bohins,  4  De  G. 

V.  Sutton,  3  Mer.  237,  248.  p_  &  j_  390^ 

2  17  Ves.  273. 

3  Kendall  v.  Beckett,  2  E.  &  My.  Torrance  v.  Bolton,  L.  E.  14  Eq. 
88 ;  Jenkins  v.  Parkinson,  2  My.  &  124,  135  ;  affirmed  L.  E.  8  Ch.  118. 
K.  5 ;  Van  v.  Coi-pe,  3  My.  &  K.  ^^^'  *°°'  -^''"^"i'^"™.  *<:.  Brick  Co. 
269 ;  Sainslury  v.  Jones,  2  Beav.  l'  ^^'^^'  ^^  «•  ^-  »•  261 ;  16  Q.  B.  D. 
462 ;  S.  C.  5  My.  &  Cr.  1 ;  Williams  ''^^■ 

V.  Edwards,  2  Sim.  78.  '  Soper  v.  Arnold,  37  Ch.  D.  96, 

4  Wythes   v.   Lee,    3   Drew.  396,      affirmed  14  App.  Cas.  429. 
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PART  VI. 

SOME  CONTRACTS  IN  PARTICULAE. 


CHAPTER    I. 

CONTRACTS    FOR   THE    SALE    OF    SHARES. 

§  1496.  The  subject-matter  of  this  chapter  is  con-  Subject 
tracts  for  the  sale  of  shares  ^  between  an  existing  and  chapter. 
an  intending  shareholder,  not  contracts  for  the  taking 
of  shares"  from  a  company  by  an  applicant.     Contracts 
of  the  latter  kind  have  been  referred  to   in   a  previous 
part  of  this  treatise.^ 

§  1497.  The   vendor   or   purchaser    of    shares    may  Nature  of 

11  1,  11  3  ■    X    •  X-        tlie  relief. 

generally,  as  we  have  already  seen,  mamtam  an  action 
for  the  specific  performance  of  the  contract :  *  he  will 
be  entitled  to  a  direction  that  the  defendant  execute  a 
proper  deed  of  transfer  and  concur  in  all  steps  necessary 
to  procure  its  registration,  and  also,  in  the  case  of  the 
vendor  being  plaintiff,  to  a  declaration  of  his  right  to 
indemnity  in  respect  of  calls  on  the  shares  accruing 
after  the  purchaser  has  become  the  owner  in  Equity ; ' 

1  The  shares    mentioned  in    this      Companies  (Consolidation)  Act,  1908, 
chapter  are,  of  course,  shares  in  com-      s.  32,  see  supra,  §  1144. 

panies.     As  to  the  nature  of  such  ''  As  to  the  form  of  the  judgment 

shares,  see  per  Farwell  J.,  in  Bor-  in  such  a  case,  see  Evans  v.    Wood, 

land's  Trustee  v.  Steel  Brothers  &  Co.,  L.  E.  5  Eq.  9  ;  Paine  v.  Hutchinson, 

£1901]  1  Ch.  at  p.  288.  L.  R.  3  Ch.  388.     See  also  Sheppard 

2  Suvra  ■«  76  ^-  ^"""-P'^J'  I-  ^-  1  ^q.  490  ;  2  Eq. 

^    '  544;    16  W.  R.  948;   approved   in 

3  Supra,  §  77.  0am.  Scac,  Grissell  v.  Bristowe,  L. 
'^  As    to    proceedings    under    the      R.  4  C.  P.  36,  51. 


where 
made. 
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and  where  the  circumstances  of  the  case  do  not  demand 
the  whole  of  this  relief,  the  plaintiff  may  receive  so 
much  as  suits  the  necessities  of  the  case :  so,  for  ex- 
ample, the  decree  or  judgment  has  in  some  cases  been 
merely  one  for  indemnity. 
Eeiief  at        §  1498.  The   Courts   of  Common   Law    having    re- 
Law.™""   cognized  the  liability  of   the  purchaser  to   indemnify 
the  vendor,  actions  were,   before  the  Judicature  Acts 
came  into  operation,   maintained  on    this   liability  in 
those  Courts.^ 
Contracts       §  1499.  Contracts   of  this   description   are,  for   the 
most  part,  made  on  the  Stock  Exchange,  and  it  has 
been  long  established  that,  in  such  cases,  the  contract 
must  be  held  to  be  made  with  reference  to  the  customs 
of  that  body,  or  such  of  them  as  are  not  unreasonable 
or  otherwise  illegal ;  ^  the  customs  being  partly  written 
and  partly  unwritten,  and  liable  to  change  from  time  to 
time,  and  to  be  proved  afresh,  and  possibly  differently, 
in  each  succeeding  case. 

But  contracts  for  the  sale  of  shares  are  sometimes 
made  off  the  Stock  Exchange,  and  then  they  are  not 
regulated    by    any    special   customs,  though   they   are 
naturally  construed  with  reference  to  the  constitution  of 
the  company,  as  established  by  its  special  Act,  charter 
of  incorporation,  or  other  constituent  instrument. 
Contracts       §  1500.  In  Order  to  comprehend  the  nature  of  con- 
2?*^^-c.    tracts   on  the  Stock  Exchange,   it   must   be   observed 
change,     ^hat  the  members  of  the  Stock  Exchange   consist  of 
two  classes,  brokers  and  jobbers  :  that  a  broker  is  an 
agent  of  a  vendor  or  purchaser  of  shares  or  stock  :  that 
a  jobber  is  a  dealer  on  his  own  account  in  the  like 
commodities,  who  buys  them  for  the  purposes  of  re- 
sale at  a  profit :  that  on  the  Stock  Exchange  there  are 

1   Walker  v.  Bartlett,  18  C.  B.  845,  Kellock  v.  Enthoven,  L.  E.  8  Q.  B. 

which  must  be    taken   (o  overrule  458,  affirmeJ  9  ibid.  241. 
Humlle  V.  Langston  (7  M.  &  W.  517)  ^  Nickalls  v.  Merry,  L.  E.  7  H.  L. 

on  the  point  of  indemnity.     See,  too,  530. 
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two  classes  of  contract,  those  for  cash  and  immediate 
execution,  and  those  for  the  "  account :  "  and  that,  as 
regards  the  dealings  for  the  account,  there  are  three 
successive  days  or  times  which,  according  to  the 
customs  of  the  Exchange,  govern  the  execution  of 
such  contracts  :  viz.,  1st,  the  name  day,  when  a  pur- 
chasing broker  or  jobber  has  to  give  the  name  of  the 
original  or  of  a  substituted  purchaser  to  the  vendor's 
broker ;  2ndly,  the  account  or  settling  day,  which  is 
the  day  after  the  name  day  : — on  this  day  the  price  has 
to  be  paid  to  the  vendor's  broker ;  and  Srdly,  a  period 
of  ten  days  after  the  account  day,  allowed  for  the  com- 
pletion by  registration  of  the  transfers  of  the  shares, 
where  registration  is  required. 

§  1501.  Bearing  these  facts  in  mind,  the  reader  will  The  prao- 
be  able  to  follow  the  practice  on  the  Stock  Exchange,  stock 
which  was  fully  stated  in  the  evidence  of  Mr.  De  Zoete  ^^^^^ 
read  by  Lord  Cairns  in  addressing  the  House  of  Lords 
in  the  case  of  Nickalls  v.  Merry, ^  "  In  the  case  sup- 
posed, where  the  jobber  would  stand  as  purchaser,  he 
would  on  the  day  preceding  such  account  day  (which 
was  usually  called  the  '  name  day ')  be  bound  to  pass, 
to  the  broker  a  ticket  containing  the  name  of  a  person, 
or  of  several  persons,  as  the  purchaser  or  purchasers  of 
the  said  shares ;  or  he  might,  if  he  pleased,  pass  his 
own  name  as  such  purchaser,  in  which  latter  case  only 
would  he  have  been  bound  himself  to  take  to  the 
shares.  If  the  jobber  had  failed  to  pass  to  the  broker 
such  a  name  or  names  by  the  name  day,  the  selling 
broker  could  have  sold  out  the  shares  against  him,  and 
have  compelled  him  to  pay  any  loss  thereon.  Until 
the  name  day  it  was  not  seen  who  might  stand  ulti- 
mately either  as  purchasers  or  sellers,  or,  in  other 
words,  who  might  be  the  persons  to  transfer  or  to  take 
transfers  of  shares,  and  until  then  a  jobber  might  have 

1  L.  R.  7  H.  L.  at  pp.  539-541.    See,  too,  Ex  parte  Grant,  13  Ch.  D. 
667. 
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had  a  great  many  transactions  both  of  buying  and 
selling  with  the  same  brokers  or  jobbers,  or  with  various 
brokers  or  jobbers.  On  the  name  day  in  the  case  sup- 
posed, if  the  jobber  having  purchased  had  sold  again, 
a  ticket,  containing  the  name  of  the  person  to  whom 
the  shares  were  to  be  transferred,  would  have  been 
issued  by  and  passed  on  from  the  ultimate  purchasing 
broker  to  his  seller,  and  so  on  through  the  hands  of  the 
other  intermediate  sellers  and  buyers  in  succession,  who, 
whether  acting  as  jobbers  or  as  brokers,  had  dealt  in 
the  shares,  until  it  reached  the  hands  of  the  original 
selling  broker.  Every  member  passing  a  ticket  was 
required  to  write  on  the  back  of  it  the  name  of  the 
member  to  whom  it  was  passed ;  such  ticket  would  also 
have  contained  the  amount  of  purchase-money  agreed 
to  be  given  for  the  shares  by  the  ultimate  purchasing 
broker,  and  also  a  note  that  he  would  pay  the  same. 
So  many  transactions  of  this  kind  took  place  during 
the  account,  that  on  the  name  day  the  ticket  of  necessity 
only  remained  in  the  possession  of  an  intermediate 
jobber  or  broker  for  the  time  required  to  take  the  par- 
ticulars of  it.  It  sometimes  happened  that  the  same 
ticket  passed  through  the  same  member's  hands  several 
times  in  fulfilment  of  bargains  made  with  other 
members,  and,  as  a  matter  of  fact  he  had  neither  the 
opportunity,  time,  nor  the  means  for  making  inquiries 
respecting  the  name  so  passed.  The  original  selling 
broker  would  not  have  been  bound  to  deliver  a  transfer 
of  the  shares  to  the  ultimate  purchasing  broker  until 
the  expiration  of  ten  days  after  the  account  day,  and 
during  these  ten  days  the  said  purchasing  broker  could 
not  have  bought  in  the  shares  against  the  seller. 
During  this  time  it  was  open  to  the  original  selling 
broker  to  object  to  the  name  passed  by  his  buyer,  in 
which  case  such  buyer  would  of  course  have  passed  on 
the  objection  to  the  person  from  whom  he  received  the 
name  as  hereinbefore  mentioned,  and  practica,lly  such 
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buyer  would  have  had  no  liability  or  interest  in  the 
question,  as  whatever  grounds  there  might  have  been 
for  objecting  to  the  name  would  have  had  to  be  met 
by  the  person  from  whom  it  emanated,  and  who  had 
originally  issued  the  ticket,  and  the  committee  of  the 
said  Stock  Exchange  would,  if  appealed  to  by  the 
selling  broker,  have  decided  as  to  the  validity  of  any 
such  objection,  and  would  have  required  another  name 
to  be  given  m  case  they  had  considered  it  right  to  do 
so.  But  after  the  lapse  of  these  ten  days  the  selling 
broker  was  required  to  deliver  the  certificates  and 
transfer  of  the  shares  to  the  said  ultimate  purchasing 
broker,  or  in  default  thereof,  the  latter  could  have 
bought  in  the  shares  against  the  seller.  The  usual 
course  of  business  was  for  the  selling  broker  to  deliver 
the  transfer,  together  with  the  corresponding  ticket, 
to  the  said  ultimate  purchasing  broker  from  whom  he 
received  the  purchase-money.  The  said  ultimate 
purchasing  broker  did  not  know  to  whom  his  ticket 
had  been  ultimately  passed  until  the  delivery  of  the 
transfer.  According  to  the  long-recognized  and  well- 
established  rules  and  usages  of  the  said  Exchange,  if 
the  original  selling  broker  did  not  deliver  his  transfer 
and  certificates  and  obtain  payment  of  the  purchase- 
money  within  fifteen  clear  days  from  the  name  day, 
his  immediate  buyer  was  released  from  all  loss  caused 
by  the  default  of  the  ultimate  purchasing  broker  to 
pay  for  the  shares,  and  the  latter  would  alone  remain 
responsible ;  in  like  manner  if  the  member  who  issued 
the  ticket  containing  the  name  of  the  intended  trans- 
feree of  the  shares  did  not  buy  in,  or  attempt  to  buy 
in,  the  same  shares  within  fifteen  days  from  the  account 
day,  his  immediate  seller  was  released  from  all  loss 
caused  by  (the  'failure  of  any  member  through  whose 
default  the  shares  were  not  delivered  to,  and  the  pur- 
chase-money paid  by  the  ultimate  purchasing  broker  ; 
the  jobber  had  fulfilled  all  the  obligations  required  of 
F.  3  a 


722  SOME    CONTRACTS    IN    PARTICULAR. 

him  by  the  rules  and  usages  of  the  said  Stock  Exchange 
in  respect  of  his  contract." 
Positions  §  1502.  In  this  passage,  and  in  several  of  the  cases 
and  pur-  which  havc  occurred,  the  jobber  is  spoken  of  as  if  his 
samT  ^  rights  and  liabilities  were  distinct  from  those  of  a 
broker.  But  the  broker  of  a  purchaser,  and  through 
him  as  principal  the  purchaser,  appear  to  be  in  precisely 
the  same  position  as  a  jobber/ 
Contract  §  1503.  Such  bcLDg  the  practice,  the  contract  of  sale 
purchaser,  to  a  jobber  has  been  determined  to  be  to  the  effect 
that,  at  the  settling  day,  he  will  either  take  the  shares 
himself,  in  which  case  he  must  accept  and  register  a 
transfer  and  indemnify  the  vendor,  or  he  will  give,  as 
purchaser  or  purchasers,  the  name  or  names  of  one  or 
more  persons  capable  of  contracting,  and  who  have 
authorized  him  to  contract  for  them,  and  to  whom  no 
reasonable  objection  can  be  made :  and  that  when  the 
vendor  has,  by  executing  a  transfer  to  the  nominees, 
accepted  them  as  purchasers,  and  the  nominees  have 
accepted  the  shares,  through  the  delivery  to  their 
brokers,  on  a  payment  by  their  brokers,  of  the  transfers 
and  certificates  of  shares,  then  two  things  follow,  viz., 
(i.)  a  new  contract  arises  between  the  original  vendor 
and  the  nominees  of  the  original  purchaser;  and  (ii.) 
as  a  consequence  the  original  purchaser  is  released 
and  no  action  can  be  maintained  against  him  in  respect 
of  the  contract.^     So  that  he  is  not   in    any  sense    a 

1  See  Maxted  v.  Paine  (2n(i  examination,  and  held  that  it  was 
action),  L.  R.  6  Ex.  132,  170.  Con-  no  part  of  the  contract  of  a  pur- 
sider  Street  v.  Morgan,  21 L.  T.  N.  S.  chaser  of  shares  to  give  in  either 
432.  his  own  name  or   that  of  his   real 

2  Coles  V.  Bristowe,  L.  R.  4  Ch.  3,  principal :  that  he  contracts  to  ac- 
reversing  S.  C.   L.  R.   6   Eq.   149 ;  cept  a  transfer  into  the  name  which 


V.  Bristowe,  L.  R.  4  C.  P.  he  furnishes,  and  to  indemnify  the 

36,  reversing  S.  C.  L.  R.  3  0.  P.  112  ;  vendor   against    all   calls    after   the 

Loring  v.   Davis,  32   Ch.   D.    625.  transfer  is  executed  and   delivered 

In  Maxted  v.   Paine  (2nd  action),  to   him :   that   the   vendor   has    no 

L.  R.  6  Ex.  132,   Lord   (then   Mr.  right  to  object  to  execute  a  transfer 

Justice)    Blackburn    subjected    the  to  any  one  named  by  the  purchaser, 

whole  matter  to   a   very   elaborate  and    does    not,    by    executing    the 


CONTRACTS    FOR   THE    SALE    OF    SHARES.  723 

guarantor  of  the  performance  of  the  new  contracts  by 
his  sub-vendees. 

§  1504.  The  peculiarity  of  this  transaction  does  not  Peouiiar- 
consist  in  the  extinction  of  the  original  contract  by  the  oontiaot? 
new  one  :  that  occurs  in  many  cases :  but  in  the  right 
reserved  by  the  original  contract  to  the  purchaser  to 
compel  the  vendor  to  accept  a  new  contract  in  lieu  of 
the  old  one.  In  short,  the  original  contract  with  the 
purchaser  is  one  for  sale  and  purchase,  with  a  right 
reserved  to  the  purchaser,  under  certain  circumstances, 
to  call  on  the  vendor  to  enter  into  a  new  and  substitu- 
tionary contract,  and  an  obligation  on  the  part  of  the 
vendor  to  do  so.  It  is  an  effective  contract  to  contract, 
in  the  sense  that  it  is  a  contract  for  a  future  novation  in 
certain  events. 

§  1505.   Of  the  original  liability  of  the  first  purchaser  when  is 
to  be  sued  in   specific  performance  and  for  indemnity  gu^ai  pur- 
there  is  no  doubt.     Let  us  now  inquire  a  little  more  o^argedT 
exactly  what  such  original  purchaser  must  have  done  to 
relieve  himself  from  his  original  liability. 

1st.  He   must  give  as    purchaser  the    name  of  a 

person  capable   of  contracting.     Accordingly  it  has 

been  decided  that  the  passing  on  the  name  of   an 

infant  is  no  satisfaction  of  the  jobber's  liability.^ 

2ndly.  He  must  give  as  purchaser  the  name  of  a 

transfer,  release  the  purchaser  from  '  Merry  v.  Nickalls,  L.  R.  7  Ch. 

his     liability    to    indemnify.       His  733 ;  S.  C.  sm.  Nickalls  v.  Merry, 

Lordship    held,   as    a    consequence,  L.  R.  7  H.  L.  530  (reversing  the  de- 

that  Coles  v.  Brisfowe  and  Orissell  cision  of  Bacon  V.C.  in  S.  C.  L.  E. 

V.  Bristowe  {uU  supra)  were  rightly  7    Ch.   at   p.    740,    and    overruling 

decided,  but  on  wrong  grounds,  and  Bennie  v.  Morris,  L.  R.  13  Eq.  203)  ; 

that  Maxted  v.  Paine  [Ist  action]  Bent  v.  Nickalls,  22   W.   N.   218; 

(L.  R.  4  Ex.  81)  was  wrongly  de-  Watson  v.  Miller,  W.  N.  1876,  18 

cided.     See,  as  to  this  judgment,  per  (Hall  V.C.) ;  Heritage  v.  Paine,  2  Oh. 

James  L.J.   in   Merry  v.    Nickalls,  D.  594.     Cf.  Nickalls  v.  Furneaux, 

L.  R.  7  Ch.  at  p.  750.    Lord  Black-  W.  N.  1869, 118  (James,  V.C),  and 

burn's  views  seem  to  be  practically  Maynard  v.  Eaton,  L.  R.  9  Ch.  414. 

overruled   by   the    decision    of    the  See  also  Brown  v.  Black,  L.  R.  15 

House  of  Lords  in  the  last-named  Eq.  363 ;  8  Ch.  939. 
case  (L.  E.  7  H.  L.  530). 
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person  who  lias  authorized  the  original  purchaser  to 
bind  him  to  a  contract  of  purchase  :  so  that  passing 
on  the  name  of  a  person  who  gave  no  authority  is  no 
satisfaction  of  the  first  purchaser's  liability.^  As 
regards  these  two  points,  it  has  been  urged  that  if  no 
objection  was  taken  to  the  name  within  ten  days  after 
the  settling-day,  that  being  the  period  allowed  for  the 
approval  or  rejection  of  the  name  of  the  ultimate 
purchaser,  the  original  objector  lost  his  right  to  object : 
but  the  contrary  has  been  held ;  the  personal  responsi- 
bility, and  not  the  personal  capacity  or  authority, 
being  the  only  point  left  for  inquiry  and  determina- 
tion within  the  ten  days. 

Srdly.  The  original  purchaser  must  give  a  name  to 
which  no  reasonable  objection  can  be  taken.  It  seems 
that  residence  in  Smyrna  would  be  a  reasonable 
objection.^  This  objection,  if  not  taken  within  the 
ten  days,  would  come  too  late. 

Nominee  §  1506.  The  nominee  of  the  original  purchaser, 
be  sub-  whether  jobber  or  purchasing  broker,  is  in  most  cases  a 
sub- vendee.  But  this  is  not  necessary.  The  exigency 
of  the  contract  is  satisfied  if  the  name  given  as  that  of 
a  purchaser  be  that  of  a  person  capable  of  contracting 
and  who  has  contracted  to  take  the  shares.  Thus, 
where  the  person  named  was  a  man  of  straw,  who  for 
a  gratuity  accepted  the  shares  in  a  broken  company, 
and  the  vendor's  brokers  did  not  object  to  the  name 
given  or  require  a  better  name,  the  original  purchaser 
was  held  to  have  performed  his  contract,  and  so  was  no 
longer  bound.^ 

Whether  the  original  purchaser  is  bound  to  do  any- 
thing more  than  produce  a  new  contracting  party,  i.e., 
whether  he  is  liable  till  the  new  purchaser  has  actually 

1  Maxted  v.  Paine  (1st  action),      special  contract. 

L.  R.  4  Ex.  81.  "  Maxted  v.  Paine  (2n<i  action), 

2  Allen  Y.  Graves,  L.  R.  5  Q.  B.      L.  R.  4  Ex.  203,  affirmed  L.  R.  6  Ex. 
478,  which  case,  however,  was  on  a      132. 


CONTRACTS    VOR   THE   SALE   OP    SHARES.  725 

accepted  the  transfer  of  the  shares,  is   a  point  which  is 
hereafter  considered.^ 

§  1507.  Where  the  nominee's  name  has  been  given,  The  new 
with  his  authority,  by  the  jobber  or  purchasing  broker,  °°"*™'='^- 
and  such  name  has  been  accepted  by  the  vendor  by  his 
executing  the  transfer  to  the  nominee,  and  the  nominee 
has  through  his  broker  paid  for  the  shares  and  accepted 
the  transfer  and  certificates,  a  new  contract,  as  we  have 
seen,  arises  between  the  vendor  and  the  nominee. - 
This  new  contract  may  be  enforced  by  an  action  for 
indemnity,'^  or  by  an  action  for  specific  performance 
and  indemnity.^ 

§  1508.  In  accordance  with  some  of  the  authorities  when  it 
the  new  contract  has,  in  the  foregoing  sections,  been  *"^* ' 
stated  as  arising  when  the  nominee  has  paid  for  his 
shares  and  accepted  the  transfer  and  certificates,  or,  to 
put  it  in  other  terras,  the  original  purchaser  is  only 
discharged  when  he  produces  a  nominee  who  himself 
pays  for  the  shares  and  accepts  the  transfer  (and  does 
not  merely  contract  so  to  do).^  But  there  are  not 
wanting  authorities  which  would  place  the  constitution 
of  the  new  contract  at  a  possibly  earlier  stage,  viz., 
when  by  the  ticket  the  new  purchaser  has  been  signified 
to  the  original  vendor,  and  the  vendor  has  signified  his 
acceptance  to  the  new  purchaser.*^  The  point  has  never 
been  precisely  determined  :  and  as  the  only  notification 
that  the  original  vendor   accepts    the    new  purchaser 

1  See  infra,  §  1508.  Maltby,  L.  R.  4  Eq.  572 ;  3  Ch.  188  : 

'•*  See  per  Cockburn  O.J.  in  Qris-      6  Eq.  505  ;  4  Ch.  200  ;  Eodghinson 
sell  V.  Bristowe,  L.  B.  4  0.   P.  at      v.  Kelly,  6  Eq.  496. 

P-  ^1-  5  See  per  Cockburn  C.J.  in   Gris- 

3  Davis  V.  Haycock,  L.  R.  4  Ex.      ^^^^  ^_  Bristowe,  L.   R.   4  C.  P.   at 

373  ;  Bowring  v.  Shepherd,  L.  R.  6      ^    g^.  ^^^  j^^^^  ^j    .^  ^^,,,.^  ^_ 

^-  ^-  ^^^-  „^   „       Nickalls,  L.  R.  7  Ch.  at  p.  751. 

*  Sheppard  v.  Murphy,  16  W.  K. 

948 ;    I.    R.   2    Eq.    544    (reversing  ^  See  per  Brett  J.  in  Bowring  v. 

S.  C.  I.  R.  1  Eq.  490),  approved  in  Shepherd,  L.  R.  6  Q.  B.  at  p.  328  ; 

Cam.  Scac.  in  Grissell  v.  Bristowe,  per  KeWy  CB.  .m  Davis  y.  Eaycoclc, 

L.  R.  4  C.  P.  36,  51 ;  Haioldns  v.  L.  R.  4  Ex.  at  p.  384. 


Y.  Hobsoii. 
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appears  to  be  by  delivery  of  the  transfer  on  payment 

of  the  price,  the  point  does  not  seem  to  be  one  of  much 

practical  importance. 

No  con-         §  1509.  The  new  contract  is,  as  we  have  seen,  between 

interme-    the   Original   vendor   and    the   ultimate    purchaser    or 

chM^re^"^^  nominee.     Between  the  original  vendor  and  any  of  the 

intermediate  parties  there  is  no  contract.^ 
Castellan  §  1510.  In  one  case,  however,  it  has  been  held  that 
there  is  a  right  to  indemnity  in  Equity  on  the  ground 
of  trust.  The  case  alluded  to  is  Castellan  v.  ffobson.'^ 
There  A.  through  his  broker  sold  to  a  jobber,  B.  B. 
sold  to  C.  through  his  broker.  C.'s  broker  gave  the 
name  of  D.,  who  was  a  man  of  straw  and  was  held  to 
be  a  trustee  for  C.  A.  executed  a  transfer  to  D.  and 
received  the  money  :  D.  did  not  execute  the  transfer, 
and  before  registration  the  company  was  wound  up  : 
C.  was  held  liable  to  indemnify  A.,  on  the  grounds  that 
A.  was  a  mere  legal  owner  of  the  shares  and  entitled 
to  indemnity  from  the  real  equitable  owner,  and  that  C. 
was  such  owner.  It  may  be  doubted  how  far  the  case 
can  be  considered  as  an  authority  since  the  decisions 
in  Coles  v.  Bristotoe^  and Maxted  v.  Paine  (second  action)  :* 
for  it  would  appear  that  A.'s  original  contract  of  sale 
was  liable  to  be  extinguished  by  a  new  contract  which 
he  agreed  to  enter  into  with  a  nominee,  and  that  by 
executing  the  transfer  to  D.  he  accepted  him  as  pur- 
chaser, and  it  would  seem  to  follow  that  he  could  look 
to  him  and  to  no  one  else  for  indemnity.  The  non- 
registration of  the  transfer,  too,  seems  immaterial 
according  to  the  more  recent  cases. 
Viscount       §  1511.  In  Viscount  Torrington  v.  Lowe,^t]xQ,  Court  of 


rorrwtj;-    Qojmnon  Pleas  held  that  no  action  could  be  maintained 

1  Viscount    Torrington    v.   Lowe,      Nichalls  v.  Furneaux,  W.  N.  1869, 
L.  E.  4  C.  P.  26.  118  (James  V.C). 


Lowe. 


2  L.  E.  10  Bq.  47  (James  Y.C.).  3  l.  y.  4  ch.  3. 

The  case  of  Viscount  Torrington  v. 
Lowe  does  not  appear  to  have  heen 
cited  to  the  V.O.  in  this  case.     Gf.  ''  L.  E.  4  0.  P.  26. 


^  L.  E.  4  Ex.  203;  6  Ex.  133. 
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against  the  sub-vendee  whose  nominee  had  been 
accepted  by  the  original  vendor,  and  they  expressed  thii 
further  opinion  that  there  was  no  equitable  right 
against  him. 

§  1512.  In  some  cases  the  ordinary  form  of  contract  contract 
is  departed  from,  and  a  contract  is  made  by  the  jobber  gYstraUon 
or  purchasing  broker  with  registration  guaranteed.    This  g^^ran- 
superadds   an    important    obligation    on   the    original 
purchaser,  so  that  he  has  not  completed  his  contract 
until   he   has  either   himself  paid  for  the   shares   and 
registered  the  transfer,  or  has  procured  some  nominee 
to  do  both  these  things.     Therefore  where  the  jobber 
procured  a  nominee  to   accept  or  pay  for  the  shares, 
but   the   transfer  was    not  registered,    the    jobber   or 
original  purchaser  was  still  liable  to  a  suit  for  specific 
performance  and  indemnity.^ 

§  1513.  Cases   may,    of  course,    often    occur   where,  Third 
independently  of  the  customs  of  the  Stock  Exchange,  adop°th]g 
a  third  person  may  so  adopt  the  purchaser's  contract  l^^^l'^'^' 
as  to  place  himself  in  the  shoes  of  the  purchaser,  and 
give  to  the  vendor  a  direct  right  against  himself.     The 
practice  of  passing  on  shares  before  transfer  executed 
gives  great  facilities  for  such  a  result  to  arise. 

§  1514.  In  one  case  W.  directed  his  broker  to  buy  sjiepherd 
shares  in  a  discount  company  :  the  broker  bought  them  pie. 
from  the  plaintilf,  and,  on  W.'s  instructions,  gave  the 
name  of  G.  (a  director  of  the  company)  as  purchaser. 
G.  received  the  transfers  made  out  in  his  name,  retained 
them,  and  deposited  them  as  security  for  the  purchase- 
money,  which  was  paid  out  of  the  company's  funds  and 
debited  to  G.'s  firm.  G.  denied  that  he  had  assented 
to  the  shares  being  bought  in  his  name:  but  Stuart 
V.C.  held  that  G.  had  assented  to  the  new  contract,  and 
accordingly  made  against  him  a  decree  for  specific 
performance.^ 

1  Oru.se  V.  Paine,  L.  K.  6  Eq.  641  ;  '  Shepherd  v.    Oillespie,  L.   R.   5 

•i  Ch,  441.  Eq.  293. 
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simwv.  §  1515.  A  somewhat  similar  state  of  facts  arose  in 
an  earlier  suit.  There  A.  sold  to  B.,  and  B.  sold  to  C. 
A.  executed  a  transfer  to  C,  which  C.  did  not  register. 
A.  then  sued  B.,  and  obtained  a  decree  directing  an 
inquiry  as  to  A.'s  title  :  the  Master  certified  in  effect 
that  A.,  by  executing  the  transfer  to  C,  had  precluded 
himself  from  making  a  title  to  B.,  and  on  this  ground 
the  bill  was  dismissed  on  further  consideration.^ 

Morton's.       §  1516.  So  again,  in  the  case  of  a  contract  between 

'"^^'  A.  and  a  company  to  take  shares  and  make  certain 
payments,  the  registration  by  the  company  of  a  transfer 
by  A.  to  B.,  before  A.  had  made  the  payments  entitling 
him  to  be  registered  as  a  shareholder,  was  held  by 
Lord  Selborne  (sitting  as  a  Judge  of  first  instance)  to 
be  a  new  contract  between  B.  and  the  company  which 
extinguished  the  earlier  contract  between  A.  and  the 
company.^ 

piaintifE        §  1517.  The    following    circumstances    require    con- 

equitabiy  sidcration  in  actions  of  this  description. 

The  plaintiff  in  some  cases  has  been  only  equitably 
entitled  to  the  shares,  which  have  been  registered  in 
the  name  of  some  third  person.  This  has  been  held 
no  objection  to  a  decree  for  specific  performance  or  for 
indemnity  to  the  plaintiff.^ 

Making  a       §  1518.  Whether  the  fact  that,  before  the  contract 

the  COD-  was  made,  a  call  was  made  on  the  shares  of  which  the 
purchaser  was  ignorant,  was  a  defence  to  a  suit  for 
the  performance  of  a  contract  to  buy  the  shares,  was 
a  point  much  considered  in  the  successive  stages  of  the 
litigation  in  Hawkins  v.  Maltby,*  but  can  hardly  be 
said  to  have  been  there  decided.  In  fact  there  the 
call  was  made  on  the  same  day  as  the  contract,  but 
whether  before  or  after  did  not  appear.     In  the  absence 

1  Skaw  V.  Fisher,  5  De  G.  M.  &  257;  3  Ch.  388;  Loring  v.  Dauis, 

G.  596.  32  Ch.  D.  625. 

=  Morton's  case,  L.  E.  16  Eq.  104.  ■>  L.  K.  4  Eq.  572 ;  3  Cb.  188  ;  6 

^  Paine  v.  Hutchinson,  L.  R.  3  Eq.  Eq.  505  ;  4  Cli.  200. 
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of  fraud  or  misrepresentation,  it  does  not  seem  clear 
why  the  fact  that  a  call,  which  the  purchaser  must 
have  known  could  at  any  time  be  made,  has  been  made 
should  avoid  the  contract  or  prevent  either  party  from 
enforcing  it. 

§  1519.  Where  the  constitution  of  the  company  gives  power  of 
the  directors  a  power  to  refuse  to  register  transfers,  the  t^^^tule 
question  arises  whether  the  refusal  on  the  part  of  the  *i'*"sfer. 
directors  to  register  the  purchaser,  relieves  him  from 
the  obligation  of  performing  the  contract. 

This  question  must  be  answered  differently  accord- 
ing to  circumstances. 

§  1520.  (i.)  Where  the  contract  is  not  made  on  the  i.  where 
Stock   Exchange,  but  is  made  with  reference   to   the  bound  to 
constitution  of   the  company,   or  subject  to  its  rules,  tramfer.^ 
and    the    constitution    of    the    company   requires    the 
vendor  to  do  all  that  is  essential  to  the  transfer,  the 
vendor  is  under  an  obligation  to  procure  the  assent  of 
the  directors,  and  if  he  fail  to  do  so,  the  purchaser  is 
relieved  from  the  contract,  and  if  he  have  already  paid 
his  purchase-money  in  ignorance  of  this  refusal,  he  may 
recover  it  back.^ 

§1521.  (ii.)  Where   the   contract    is   made   on    the  ii.  where 
Stock   Exchange  and   subject   to  its  rules,  it  is  clear  made  on 
that  the  refusal  of  the  directors  to  register  the  transfer  fhange^'^ 
is  immaterial ;  for,  according  to  the  construction  put 
upon  such  a  contract,  it  is  performed  on  the  vendor's 
part  by  the  delivery  of  the  transfer  and  certificates, 
and  the  vendee  is  entitled  to  the  right  which  he  there- 
by acquires  to  procure  himself  to  be  registered,  if  the 
directors  so  choose :  he  is  not  entitled  to  an  absolute 
and  unconditional  right  to  registration.^     In  a  sale  on 
the   Stock   Exchange   it   is   no   part   of    the   vendor's 
duty,  irrespective  of  express  contract,  to  procure  the 

1   Wilkinson  v.  Lloijd,  7  Q.  B.  27 ;  -  Bemfry  v.  Butler,  El.  B.  &  E. 

cf.  per  Lord  Campbell  CI.  in  Stray      887  ;  Stray  v.    Bussell,  1  El.  &  El. 
V.  Bussell,  1  EI.  &  El.  at  p.  900.  888. 
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registration  of  the  transfer.^  But  lie  is  under  an  implied 
obligation  or  duty  not  to  do  anything  to  prevent  or 
interfere  with  the  transferee's  being  put  on  the  register 
so  as  to  acquire  the  full  benefit  derivable  from  the 
transfer ;  and  for  a  breach  of  this  obligation  or  duty  a 
transferor  may  be  made  liable  to  pay  damages.^ 
iii.  Where      §1522.  (iii.)  There  are  numerous  contracts  for  the 

contract  ^       ' 

falls  under  Sale  of  shares  which  fall  under  neither  of  the  two  classes 

nor  ii.    '  just  adverted  to :  and  with  regard  to  these  it  is  more 

difficult  to  say  what  is  the  eflfect  of  the  power  of  the 

directors    to   refuse    registration,   or    of    their   actual 

refusal. 

Opposing       Opposite  views  have  been  expressed.     On  the  one 

visws  of  J-  J-  J. 

Lord        hand,  Lord   Eomilly  M.E.  in  one  case  expressed  the 

M.R.  and  view  that  every  contract  for  the  sale  of  shares  is  con- 

cheims-    ditional  on  the  company  accepting  the  purchaser  as  a 

*°'^''-         shareholder :  *    on   the   other   hand,    Lord    Chelmsford 

intimated  an  opinion  that  in  no  ordinary  case  will  the 

discretionary  power  in  the  directors  furnish  a  defence. 

"  The  directors,"  he  said,  "  may  decline  to  register,  but 

the  transaction  is  complete  as  between  transferor  and 

transferee."  * 

The  opinion  expressed  by  Lord  Romilly  M.R.  in  the 
case  referred  to  °  can  probably  not  now  be  sustained. 

'  Stray  v.  Russell,  1  EL  &  El.  market  price  at  the  time  when  they 
883  ;  Skinner  v.  Gity  of  London,  &c.  ought  to  have  been  delivered ;  and 
Corporation,  14  Q.  B.  D.  882 ;  Lon-  consequently  damages  for  breach  will 
don  Founders'  Association  v.  GlarJce,  not  be  given  to  a  purchaser  of  shares 
20  Q.  B.  D.  576 ;  Gasey  v.  Bentley,  where  the  contract  price  exceeded 
[1902]  1  I.  R.  376,  386,  387.  As  their  value  at  the  time  for  corn- 
to  purchases  with  registration  guar-  pletion.  Be  Schwabacher,  Stern  v. 
anteed,  see  supra,  §  1512.  Schwabacher,  98  L.  T.  127,  129. 

-  Hooper  v.  Herts,  [1906]  1  Ch.  ^  Bermingham    v.    Sheridan,    33 

549    559,  563.     As  to  the  measure  Beav.  660. 

of  danr.ages  in  such  a  case,  see  S.  C.  *  Hawkins  v.  Maltby,  L.  R.  3  Ch. 

at    pp.   560-562   and    564.      Gene-  at  p.   194.     See  per  Lord  Romilly 

rally,  in  the  case  of  a  contract  for  M.K.  in  Hodgkinson  v.  Kelly,  L.  R. 

the  sale  of  shares,  the  measure   of  6  Bq.  496. 

damages  is  the  difference  between  the  ■■  Bermingham    v.    Sheridan,   33 

contract  price  of  the  shares  and  their  Beav.  660. 
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§  1523.  In  a  subsequent  case  before  tbe  last-named  Pooie  v. 
Judge,  the  deed  of  settlement  of  the  company  provided  tm. 
that  no  shareholder  should  transfer  his  shares  except  in 
such  a  manner  as  the  Board  should  approve :  a  share- 
holder contracted  to  sell  his  shares :  the  Board  refused 
its  consent  to  his  making  the  transfer :  and  the  vendor 
then  refused  to  complete :  the  purchaser  filed  his  bill, 
and  obtained  a  decree  on  the  ground  that  the  deed  of 
settlement  did  not  prevent  the  sale  of  shares  or  give 
the  directors  an  arbitrary  will  on  such  an  occasion  :  in 
case  the  parties  differed  the  conveyance  was  to  be  settled 
in  Chambers.^ 

§  1524.  Whether,  independently  of  the  rules  of  the  The  duty 
Stock  Exchange  or  of  other  special  contract,  the  duty  mg  regis- 
of  procuring  the  transfer  to  be  registered  rests  on  the 
vendor  or  purchaser,  has  not  been  the  subject  of  any 
conclusive  decision.  It  is  a  point  of  great  moment  for 
the  determination  of  the  question  now  under  our  con- 
sideration :  for,  if  it  rests  on  the  purchaser,  his  non- 
performance of  his  obligation  can  never  prejudice  the 
vendor.  There  are  in  the  cases  arising  upon  Stock 
Exchange  contracts  ^  numerous  dicta  which  imply  that, 
generally,  the  duty  is  upon  the  purchaser,  and  it  is 
apprehended  that  this  will  be  the  decision  of  the 
question  when  it  shall  arise. ^ 

§  1525.  It   is   settled,  and   indeed   could   hardly  be  Transfer 
doubted,  that  when  through  the  fault  or  default  of  the  f°^il^~ 
defendant   the   transfer   had    not   been    presented   for  °Jj^Sj^.'°  j 
registration,  and  then  a  winding  up  had  intervened,  defen- 
and  there  was  no  evidence  to  show  that,  if  the  transfer 
had  been  duly  presented  by  the  defendant,  he  would 


■^  See    the    observations    of   Lord 


1  PnoJe    V.    Middleton,   29   Beav.  v.  Kelly,  L.  R.  6  Eq.  496. 

646. 

'  Sheppard  v.   Murphy,   L  R.   2  t,    ,.  ^.m  n  •      a,  • 

■n      r/7     -I/.   ^T7■   T.    fi^o     c*  Esher  (then  Brett  M.R.)  m  Skinner 
Eq.  544 ;  16   W.  R.  948  ;  Stray  v.  ^  ' 

Russell,  1  El.  &  EI.  888 ;  Evans  v.  ^-  C'««2/  of  London,  &c.  Corporation, 

Wood,  L.  R.   5  Eq.  9  ;  ffodgkinson  14  Q.  B.  D.  at  p.  887. 
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not   have   been   accepted   as   transferee,  the   objection 
based  on  the  refusal  to  transfer  must  fail/ 
hig^^'of'      §  1^26.  The  winding  up  of  the  company  has  in  many 
the  com-   of  these  cases  been  urged  as  an  objection  to  the  relief 

pany.  o  o 

sought :     here    we    must    distinguish    between    cases 
in  which  the   presentation    of  a   petition    was    before 
and  those   in  which    it  was  after  the  making  of  the 
contract, 
i-  Petition      §  1527.  (i.)  Where  the  petition  has  first  been  pre- 
before       seutcd,  then  the  contract  has  been  made  by  both  parties 
in  ignorance  of  that  fact,  and  then  the  petition  has  re- 
sulted in  a  winding  up,  there  has  been  common  mistake 
or  common  ignorance  :  and  in  such  a  case  it  appears 
that  the  Court  could  not  compel  the  specific  perform- 
ance of  the  contract.^ 
tion^re-        §  1528.  (ii.)  But  whcre  the  petition  has  been  pre- 
sented     sented  after  the   making  of  the  contract  the  defence 

after  oon-  t.-iipi 

tract.  does  not  appear  admissible  :  for  the  general  rule,  that 
the  destruction  or  failure  of  the  subject-matter  of  a 
contract  after  it  is  entered  into  is  no  defence,  must 
prevail,^  and  if  the  contract  cannot  be  performed  modo 
et  forma,  the  Court  can  still  give  relief  by  way  of 
indemnity.* 

The  de-         s  1529.  The  point  has  been  urged  in  various  forms. 

fence  in  .   ^  .     ° , 

the  latter  It  has  been  said  that  the  substitution  of  the  one  name 
tenable,  for  the  Other  on  the  register  of  the  company  is  part  of 
the  contract,  and  that  by  the  winding  up  of  the  company 
this  has  become  impossible:  and  further,  as  regards 
companies  under  the  Companies  (Consolidation)  Act, 
1908,  that  the  efiect  of  the  205th  section  of  that  Act 
is  to  render  transfers  after  the  commencement  of  the 

1  Bvam  V.  Wood,  L.  R.  5  Eq.  9 ;      149 ;   Taylor  v.  8tray,  2  0.  B.  N.  S. 

Paine  v.  Hutchinson,  L.  R.   3   Ch.      175. 

*  Cruse  V.  Paine,  L.  R.  6  Eq.  641, 
653.  Bermingham  v.  Sheridan,  33 
Beav.     660,     probably    cannot     be 

433.  supported.      Distinguish   Holmes  v. 


388. 

^  Emmerson's  case,  L.  R.   1   Ch. 


f 


Coles  V.  Bristoive,  L.  R.  6  Bq.       Symons,  L.  R.  13  Eq.  66. 
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winding  up  absolutely  illegal  and  mere  waste  paper/ 
But  neither  of  these  arguments  seems  valid.  As  to  the 
first,  it  may  be  replied  that,  unless  by  special  contract, 
the  vendor  is  not  bound  to  procure  the  registration,  but 
that  duty  rests  on  the  purchaser,^  and  that  in  cases  of 
contracts  on  the  Stock  Exchange  the  registration  of  the 
transfer  is  no  part  of  the  bargain :  as  to  the  second 
point,  it  is  clear  that  the  effect  of  the  statute  is  not  to 
make  the  transfer  illegal  or  necessarily  void,  but  to 
give  a  discretion  to  the  liquidator,  or  the  Court,  or 
allow  them  to  operate  or  not  to  operate  as  transfers.^ 
In  short,  the  question  who  is  on  the  register  is  one 
between  the  company  and  the  shareholder ;  the  question 
who  is  to  bear  the  calls  and  take  the  profits  is  one 
between  the  buyer  and  seller,  with  which  the  company 
is  not  concerned.* 

^  Chapman  V. Shepherd suni  White-  heady. Izod,tM  supra  ;  Ummersoii's 

head  v.  Izod,  L.  R.  2   C.   P.  228;  case,  L.  E.  1  Ch.  433;  Sheppard  v. 

SUppard  v.  Murphy,  I.  R.   2   Eq.  Murphy,  I.  E.  2  Eq.  544 ;  16  W.  R. 

544 ;  16  W.  R.  948.  948. 

*  See  per  Lord   Romilly  M.E.  in 

'  See  supra,  §  1524.  HodgUnson  v.  Kelly,  L.  E.  6  Eq. 

■'  Chapman  V.  Shepherd  apad.  White-  496. 
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CHAPTER   II. 

COJTTRACTS   RELATING   TO    CONTINGENT   INTERESTS   AND 
EXPECTANCIES. 

§  1530.    At   Common   Law   it   has  been  laid  down  Such  con- 
tliat  the   possibility  of  succession  is  not  an  object  ofatcom- 
disposition,  and  that  if  the  heir  were  to  dispose  of  the  ^°^  ^^^'^ 
succession  during   the   life  of  the  ancestor,   such    dis- 
position would  be  void,  though  the  inheritance  should 
afterwards  have  devolved  on  him,^     However,  in  a  case 
before  the  Queen's  Bench,  the  Court  supported  as  valid 
a  contract  to  sell  an  estate  if  it  should  be  devised  to  the 
vendor  by  a  person  then  living.^ 

§  1531 .   In  Courts  of  Equity  contracts  relating   to  Secus  in 
expectancies  have  been  long  upheld,^  and  that  although 
they   may   in  some   sort   seem   to   have   defeated   the 
intentions   of  testators,  or  been    in  fraud  of   parental 
authority. 

§  1532.  One  of  the  earliest  cases  on  the  subject  is  instances. 
Wiseman  v.  Roper, ^  where  a  covenant  to  settle  an  estate, 
to  which  the  covenantor  had  only  an  expectancy   as 

1  Per  Lord  Kenyon  M.E.  in  Joiies  Be  Ellenhorough,  [1903]  1  Ch.  697, 
V.  Soe,  3  T.  E.  93.  The  Roman  Law  700.  The  statement  attributed  to 
likewise  prohibited  such  contracts.  Lord  Eldon  in  Oarleton  v.  Leighton 
Pothier,  Tr.  des  Oblig.  Part  I.  chap.  1,  (3  Mer.  at  p.  671),  that  the  ex- 
sect.  4,  §  2.  pectancy   of  an  heir   could  not   be 

2  Cooh  V.  Field,  15  Q.  B.  460.  made  the  subject  of  contract,  seems 

3  Of.  Alexander  v.  Duke  of  Wei-  an  error  of  the  reporter.  Apparently 
lington,  2  E.  &  My.  35.  But  a  the  word  contract  is  written  for  cow- 
volunteer  cannot   enforce   an  agree-  veyance. 

ment  made  by  a  purely  voluntary 

deed  to  dispose  of  a  mere  expectancy.  ■*  1  Eep.  in  Ch.  154. 
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heir,  was  after   the   descent  of  the   lands   specifically 
enforced  against  him. 

BeMey  v.  §  1533.  In  BecUey  v.  Newland,^  the  plaintiff  and  the 
defendant  had  married  two  sisters,  who  were  the  pre- 
sumptive heiresses  of  Mr.  Turgis,  a  very  rich  man,  who 
had  made  and  revoked  several  wills,  and  ultimately 
made  one  leaving  a  great  estate  to  the  defendant,  and 
only  a  small  one  to  the  plaintiff".  Previously  to  the 
execution  of  the  will,  the  plaintiff  and  the  defendant 
had  entered  into  a  contract  for  the  equal  division 
between  them  of  what  should  be  left  to  each  of  them ; 
and  this  contract  was  upheld  and  specifically  enforced 
by  Lord  Macclesfield,  who  said  that  the  contract  was 
"not  disappointing  the  intent  of  the  testator,  for  he 
did  not  design  to  put  it  out  of  either  of  the  devisees' 
power  to  dispose  of  the  estate  after  it  should  come  to 
him  ;  but,  on  the  contrary,  when  the  testator  gave  it 
to  either  of  them,  he  by  implication  gave  that  person  a 
power  to  dispose  of  the  said  estate  when  it  should  come 
to  him."  The  same  principle  was  pursued  by  his  Lord- 
ship in  another  like  case,^  and  was  followed  by  Lord 
Hardwicke,  in  upholding  the  validity  of  the  conveyance 
of  a  contingency  or  possibility  on  the  death  of  a  sister 
unmarried.^ 

Hm-wood  §  1534.  In  Harwood  v.  Toohe,'^  the  plaintiff  and  the 
defendant,  the  celebrated  John  Home  Tooke,  had  made 
a  parol  contract  to  divide  what  should  come  to  them 
from  a  testator  :  in  satisfaction  of  this  the  plaintiff  had 
given  to  the  defendant  Tooke  a  note  for  4,000Z.,  which 
he  had  indorsed  over  to  the  other  defendant.  Sir  Francis 
Burdett,  for  valuable  consideration.  All  that  Lord 
Eldon  ultimately  decided  in  the  case  may  have  been 
that  the  plaintiff  had  no  equity  to  follow  the  note  into 

1  2  P.  Wms.  182.  3   Wright  v.    Wright,  1  Ves.  Sen. 

409. 

2  Hobson  V.    Trevor,  2   P.   Wms.  ,  ^  g;^_  ^93^  ^^^^  ^^_  Haddock's 

191.  ,  MS.  n. ;  1  My.  &  K.  685. 


Tooke. 
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the  hands  of  this  purchaser  for  value ;  and  it  appears 
from  one  of  the  reports  that  he  expressed  doubts  whether 
the  transaction  between  the  plaintiif  and  the  defendant 
Tooke  was  not  a  fraud  on  the  testator,  and  whether  the 
Court  would  at  any  rate  assist  in  specifically  performing 
such  a  contract.  But  the  case  has  usually  been  treated 
as  an  authority  for  the  validity  of  contracts  relating  to 
expectancies.^ 

§  1535.  In  another  case  the  contract  seemed,  at  first  contract 
sight,    in   fraud   of    the    parental   authority,   but   was  tJa^L 
upheld  on  a  like  ground  to  that  taken  by  Lord  Mac-  ^^g^t'*'^'^ 
clesfield.     A  contract  had    been  entered   into   by  two  receive 

•'  irom  their 

sons  to  divide  equally  between  them  whatever  they  father. 
might  receive  from  their  father  in  his  lifetime  or  after 
his  decease,  by  will  or  otherwise.  It  was  very  strongly 
argued  that  this  was  a  scheme  on  the  part  of  the  sons 
to  protect  themselves  from  the  consequences  of  mis- 
conduct, and  to  bid  defiance  to  parental  authority. 
But  Shad  well  V.C.  held  that,  as  the  testator  had  the 
power  of  giving  an  estate  to  his  sons,  so  that  they 
should  have  only  the  personal  enjoyment  without 
power  of  alienation,  and  did  not  choose  so  to  give  it, 
but  gave  it  absolutely,  he  had  allowed  it  to  become 
liable  to  all  their  antecedent  contracts,  and  therefore 
to  the  contract  in  question  of  which  specific  perform- 
ance was  accordingly  granted.^ 

§  1536.  Similar  in  principle  is  the  case  of  Lyde  v.  covenant 
Mynn,^  where  a  husband  granted  an  annuity  for  his  annuuy  "^ 
life,    and   by   way  of  further   security   covenanted   to  °^^^^^^ , 
charge  it  on  all  the  property  he  should,  in  the  event  of 
his  wife's  decease,   become  entitled  to  by  her  will  or 
otherwise ;  and  it  was  held  that  no  objection  could  be 

1  See    per      Shadwell     V.C.      in      183.   See  accordingly  Eyde  v.  Wiite, 
Wethered  v.   Wethered,  2  Sim.  191;      5   Sim.   524;   Houghton  v.   Lees,  1 

EydevWUte,5^im52^;^n^per  j^^_    jj_    g_    gg        3    ^_    ^^    ^35 

Lord  Brougbam  m  Lyde  v.  Mynn, 

1  My.  &  K.  693.  (^^'^^''t  ^.C). 

2  Wethered  v.    Wetliered,  2   Sim.  ^  j  My.  &  K.  683. 

F.  3    B 
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taken  on  the  ground  of  its  relating  to  a  mere  expect- 
ancy ;  and  the  Court  accordingly  specifically  performed 
the  covenant.     And  so,  again,  contracts  respecting  the 
costs  of  proceedings  in  lunacy,  or  the  ultimate  division 
of  a  lunatic's  property,  are  not  void/ 
Flower  v.       §  1537.  In  a  case  decided  by  Denman  J.,  a  husband 
Buller.      ^^^   j^jg   ^-^g   -^^^   assigned   to    one    of    the   plaintiffs 
(who  was  held  by  the  Judge  to  be  a  trustee  for  the 
other  plaintiffs)  all  the  interest  to  which  the  wife  or 
the  husband  might  become  entitled  under  the  will  of 
C.   (who   had   at   the   time,  to   the  wife's   knowledge, 
made  his  will  leaving  his  residuary  estate  to  her  for 
her  separate  use),  to  secure  4,000^.  borrowed  by  the 
husband  for  the  payment  of  his  debts :   and  C.  had 
died  without  altering  his  will.     It  was  held  that  the 
wife  had  power  to  charge,  and   had  by  the  contract 
effectually  charged,  her  expectancy.^ 
Circum-         §  1538.  The  circumstances  attending  such  contracts 
u^^g/^      as  those  now  under  discussion  are  oftentimes  of  such 
^^^'^       a  kind  as  to  prevent  the  Court  from  enforcing  them. 

such  con-  ^  " 

tracts  not  Such  wcre   the   circumstances    in  Morse  v.  Faulkner^ 

fin  TOT*f*P— 

able.  in  the  Exchequer,  and  in  the  more  recent  case  of 
Ryan  v.  Daniel.'^  In  the  latter  case  each  of  two 
young  officers  in  the  army  signed  and  gave  to  the 
other  a  document,  by  which  each  charged  his  estate 
with  1,000^.  in  favour  of  the  other,  in  case  the  other 
should  survive  him,  the  consideration  of  each  of  these 
documents  being  the  other  of  them :  many  years  sub- 
sequently a  correspondence  passed  between  these  officers 
with  a  view  to  a  rescission  of  the  transaction,  but  that 
intention  was  never  carried  into  effect.  The  Court 
held  that,  looking  at  the  circumstances  of  the  transac- 
tion, the  age  and  condition  of  the  parties,  and  their 
subsequent    correspondence,    there   was    no    equitable 

1  Persse  v.  Persse,  7  01.  &  Pin.  =  .3  Sw.  429,  n. 
279. 

2  Flower  v.  Buller,  15  Ch.  D.  665.  *  1  T.  &  0.  0.  C.  60. 
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claim  which  the  Court  would  enforce,  but  it  retained 
the  bill  for  twelve  months,  with  liberty  to  bring  an 
action  to  establish,  if  the  plaintiff  could,  a  legal  debt. 

§  1539.  It  has  been  judicially  suggested  that  con-  whether 
tracts  made  by  a  person  before  the  devolution  of  the  tracts"""^' 
estate  or  other  realization  of  his  expectancy  are  purely  gonai^^"^ 
personal,   and  only  capable  of  being  enforced  against 
the  contractor  personally  during  his  lifetime.     In  Morse 
V.   Faulkner,^  in    1792,   Eyre   C.B.   speaking   of  such 
a   case,   said,   "  The  surrenderor  not   having  any  title 
whatever  to  the  premises,  at  the  time  of  the  surrender, 
his  agreement  would  not  raise  a  lien  upon  the  land ; 
and  although  the  present  plaintiffs  might  have  been 
relieved  if  they  had  filed  their  bill  against  him  in  his 
lifetime,  that  is  after  his  title  had  accrued,  yet  it  does 
not  follow  that  therefore  they  can  be  relieved  against 
his  heirs.     Neither  the  land  itself  or  the  conscience  of 
the  present  defendants  is  bound  by  this  act  of  William 
the   surrenderor."     It  is,  however,  believed   that  this 
view  has  not  received  any  subsequent  confirmation. 

'  3  Sw.  429,  n. ;  shortly  reported,  1  Aiistr.  11. 
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CHAPTER  III. 

CONTRACTS  FOR  PARTNERSHIP. 

§  1540.  As  a  general  rule,  the  Court  will  not  enforce  Suoh  con- 

"^  .  ^  '  tracts 

specific  performance  of  a  contract  to  form  and  carry  generally 
on   a  partnership.^     And   notwithstanding    some    early  forced. 
authorities   more   or  less  to  the   contrary,^  it  is  clear  Partner- 

•'  '  snip  at 

that  the   Court  would  in  no  case  compel  performance  win. 
of  a  contract   to  enter  into  a  partnership   not  for  a 
definite  term :  ^  for  it  might  be   dissolved  as   soon  as 
entered  upon,  and  the  interference  of  the  Court  would 
thus  become  simply  nugatory. 

§  1541.  Where,   however,   the  contract    defines    the  where 
term  of  the  partnership,  and  there  has  been  part  per-  fi^ed  and 
formance  of  the  contract,   the   Court  may  specifically  [J'rmance. 
execute  it  by  decreeing  the  parties  to  execute  a  proper 
deed,    and,   if    necessary,    by   restraining   any  partner 
from  carrying  on  business  under  the  partnership  style 
with   other   persons,    and    from   publishing   notices   of 
dissolution.* 

§  1542.  Whether  the  Court  would  specifically  en-  contract 
force  a  contract  not  in  terms  to  enter  into  a  partner-  partner- 
ship, but  to  execute  a  deed  of  partnership  to  contain  ^'^''-'  ^^^  ' 

1  Scott  V.  Rayment,  L.  E.  7  Eq.  3  Hemj  v.  Birch,  9  Ves.  357  ; 
112  ;  Sichel  V.  Mosenthal,  30  Beav.  Sheffield  Gas  Consumers  Go.  (Begis- 
371;  and  see  supra,  §§  95,  843.  tered)  v.  Harrison,  17  Beav.  294; 
Cf.  Lisle  V.  Reeve,  [1902]  1  Ch.  53,  per  Kindersley  V.O.  in  Neio  Bruns- 
72  (agreement  for  purchase  of  an  wicJc,  &c.  Co.  v.  Muggeridge,  4  Drew, 
option    to    enter    into   partnership),  at  p.  698. 

afBrmed,   [1902]    A.   C.   461,   s.   n.  *  England    v.    Curling,  8    Beav. 

Reeve  v.  Lisle.  129 ;    EiUert    v.    Hibbert,   CoUyer, 

2  See  per  Lord  Hardwicke  in  Partn.  133.  Cf.  the  pleadings  in 
Buxton  V.  Lister,  3  Atk.  at  p.  385 ;  Bluck  v.  Capstick,  12  Ch.  D.  863  ; 
Anon.,  2  Ves.  Sen.  629 ;  Anon.,  1  and  see  Crowley  v.  0' Sullivan  (part 
Mad.  Ch.  525,  n.;  Hibbert  v.  Hib-  performance),  [1900]  2  I.  B.  478, 
bert,  Collyer,  Partn.  133.  487. 
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Where 

contract 

illegal.' 


Perform- 
ance un- 
enforce- 
able. 


Relief  on 
partner- 
ship 
articles. 


Sale  of 
share  in 
partner- 
ship. 


terms  defined  or  ascertainable,  has  never,  it  is  believed, 
been  decided.  The  argument  that  such  a  judgment 
should  be  pronounced  in  order  to  give  the  plaintiffs 
legal  rights,  seems  of  much  less  weight  now  that  the 
Courts  of  Common  Law  and  Equity  are  united. 

§  1543.  Contracts  for  partnership  may  in  some  cases 
be  illegal,  as  amounting  to  sales  of  office,  as  contra- 
vening the  laws  regulating  trade,  or  otherwise.^  It 
is  hardly  necessary  to  observe  that  the  Court  will  not 
in  any  way  interfere  for  the  benefit  of  parties  claiming 
under  such  contracts,  or  in  favour  of  contracts  for 
partnership  tainted  with  fraud,  hardship,  or  improper 
conduct.^ 

Again,  where  the  contract  had  reference  to  the 
manufacture  and  sale  of  a  patent  medicine,  Lord  Eldon 
considered  that  the  Court  could  not  decree  specific 
performance,  because,  if  the  recipe  were  a  secret,  the 
Court  had  no  means  of  enforcing  its  own  orders.^ 

§  1544.  There  are  of  course  a  great  many  cases* 
in  which  Courts  of  Equity  give  specific  relief  on  part- 
nership articles :  but  these  are  not  cases  of  specific 
performance  of  executory  contracts. 

§  1545.  It  may  here  be  noticed  that  a  contract  for 
the  sale  and  purchase  of  a  share  in  a  partnership  may 
be  specifically  enforced ;  and  in  such  a  case  the  deed 
of  assignment  will  contain  an  express  covenant  by 
the  purchaser  to  indemnify  the  vendor  against  the 
liabilities  of  the  business.^ 


1  See  Hughes  v.  Statham,  4  B.  & 
C.  187;  Knowles  v.  Haughton,  11 
Ves.  168. 

2  Vivers  v.  Tuck,  1  Moo.  P.  C. 
(N.  S.)  516 ;  Maxwell  v.  Port  Ten- 
nant,  &c.  Goal  Go.,  24  Beav.  495. 

3  Newhery  v.  James,  2  Mer.  446. 
See  also,  as  to  secret  medicines, 
Williams  v.  Williams,  3  Mer.  157 ; 
Green  v.  Folgham,  1  S.  &  S.  398; 
Yovatt  V.  Winyard,  1  J.  &  W.  394. 


See  also  Lingen  v.  Simpson,  1  S.  & 
S.  600. 

*  E.g.,  Eomfray  v.  Fothergill, 
L.  R.  1  Eq.  567.  As  to  equitable 
relief  in  the  event  of  partners 
refusing  to  admit  a  partner  duly 
nominated  as  a  partner,  see  Byrne 
V.  Eeid,  [1902]  2  Ch.  735,  743 ;  51 
W.  E.  52. 

5  Bodson  V.  Downey,  [1901]  2  Ch. 
620,  623. 
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CHAPTER  IV. 

CONTRACTS    FOR   THE    SALE    OF   SHIPS. 

§  1546.  Contracts  for  the  sale  of  ships/  or  of  shares  p^eseut 
ia  ships,  have  longr  been  affected  by  leojislation.     The  ?'**^  °f. 

-■-    '        _  ■=>  JO  legislation 

present  position  of  legislation  is  shortly  this.     By  the  on  the 
Merchant  Shipping  Act,  1894  (57  &   58  Vict.  c.  60),  Merchant 
it  is  enacted  (s.  24)  that  a  registered  ship,  or  a  share  Act,  i8^4, 
therein  (when  disposed  of  to  a  person  qualified  to  own  ^^'    ~~^®" 
a    British    ship)    shall    be    transferred  by  bill    of  sale, 
containing  such  description  of  the  ship  as  is  contained 
in  the  surveyor's  certificate,  or  some  other  description 
sufficient  to  identify  the  ship  to  the  satisfaction  of  the 
registrar,  and  which  shall  be  in   a  form  given  by  the 
statute,  or   as   near   thereto   as   circumstances   permit, 
and   executed   by   the   transferor  before   and   attested 
by  a  witness  or  witnesses  :  the  transferee  is  not  entitled 
to  be  registered  as  owner  until   he,  or,  in  the  case  of 
a  corporation,  the  person  authorized  by  the  statute  to 
make   declarations   on   behalf  of  the  corporation,   has 
made  a  certain  declaration  (s.  25) :  and  (s.  26)  every 
bill   of  sale   with   the    required    declaration   is   to   be 
produced  to  the  registrar,  who  is  to  enter  the  name  of 
the  transferee  as  owner  in  the  register  book.^ 

§1547.  By  the   56th   section   of  the  above  Act  of  jj-g^^j^j^^t 

Shipping 

1  It  may  be  mentioned   that    in      tration  of  a  bill  of  sale,  -which  is  in 

Olaringhould  v.  Curtis  (21  L.  J.  Oh.      fact  invalid,   gives    no  title   to   the 

541)  a  contract  to  sell  a  barge  was      P'^''^""  ^'^^'^'^^  registered.      Orr  v. 

..    ,,         .        ,  Dickinson,  Johns.  1:  cf.  Holderness 

specifically  enforced.  ^  ^^^^^^^_  ^  ^_  ^_  32^ .  g^  ^  j 

2  It  has  beea  held  that  the  regis-      Ch.  489. 
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Act,  1894,  1894  it  is  provided  that,  subject  to  any  rights  and 
powers  appearing  by  the  register  book  to  be  vested  in 
any  other  person,  the  registered  owner  of  a  ship  or  of  a 
share  therein  shall  have  power  absolutely  to  dispose,  in 
the  manner  in  the  Act  provided,  of  the  ship  or  share, 
and  to  give  effectual  receipts  for  any  money  paid  or 
advanced  by  way  of  consideration.     And  by  the   57th 
section  of  the  same  Act  it  is  declared  to  be  the  intention 
of  that  Act  that,  without  prejudice  to  the  provisions 
of  that  Act  for  preventing  notice  of  trusts  from  being 
entered  in  the  register  book  or  received  by  the  registrar, 
and  without  prejudice  to  the  powers  of  disposition  and 
of  giving  receipts  conferred  by  that  Act  on  registered 
owners  and  mortgagees,  and  without  prejudice  to  the 
provisions   of  that   Act   relating   to    the    exclusion  of 
unqualified  persons  from  the  ownership  of  British  ships, 
interests   arising    under    contract    or    other    equitable 
interests  may  be  enforced  by  or  against  owners  and 
mortgagees  of  ships  in  respect  of  their  interest  therein, 
in  the  same  manner  as  in  respect  of  any  other  personal 
property.' 
Persons         §  1548.  The   definition  of    persons   qualified    to   be 
to'be^^^    owners   of  British   ships   is   to   be   found   in   the    1st 
bTS°^  section  of  the  Merchant  Shipping  Act,  1894. 
ships.  §  1549.  The  result  of  this  legislation  appears  to  be 

ttfe^iegis-  clear :  that  any  person  qualified  to  be  the  owner  of 
lation.  ^  British  ship  may  sue  on  any  contract  for  the  sale  of 
a  ship  or  share  in  a  ship,  and  that  on  obtaining  judg- 
ment he  will  be  entitled  to  be  registered :  but  -that, 
pending  entry  of  his  name  as  owner  on  the  register, 
no  notice  of  his  equity  can  appear  on  the  register,  or 
be  noticed  by  the  registrar :  that  the  registered  owner 
or  mortgagee  can  make  a  good  transfer  and  give  good 
receipts  to  purchasers  for  value  without  notice  of  the 

1  See  Stapleton  v.  Eaymen,  12  Zmms,  [1895]  1  Ch.  408, 421;  Watson 
W.  B.  317 ;  Hughes  v.  Sutherland,  v.  Duncan  (1879),  Court  of  Session 
7.Q.  B.  D.  160;  also  Black  v.  Wil-      Cas.,  4th  ser.,  vol.  6,  pp.  1247, 1251. 
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equity  under  the  contract : '  and  lastly,  as  regards  un- 
qualified persons,  that  they  cannot  maintain  an  action 
for  the  sale  of  a  ship  or  share  in  a  ship  to  them. 

§  1550.  It  may  be  convenient  very  briefly  to  advert  History  of 
to  the  history  of  the  legislation  on  this  topic."     TheJatlon^'" 
Act  26  Geo.  III.  c.    60   required   (sect.    17)    the   bill  The  Act 

r        1  f.  •  •>  .  „  „  26  Geo. 

ot  sale  on  every  transfer  to  recite  the  certificate  ofiii.  c  eo. 
registry,  and  declared  that  otherwise  such  bill  of  sale 
should  be  utterly  null  and  void.  The  Act  being  silent 
as  to  contracts,  doubts  arose  which  were  ended  by  the 
Act  34  Geo.  III.  c.  68,  which  (sect.  14)  made  void 
both  at  Law  and  in  Equity  all  contracts  unless  made 
in  the  manner  prescribed  by  the  former  Act.  Under 
these  Acts  a  contract  for  the  sale  of  a  ship  not  reciting 
the  certificate,  but  having  a  copy  of  the  certificate 
annexed,  was  void.^ 

§1551.  These  Acts  were  repealed:   and   the  enact- The  Act 
ment  which  then  came  into  force  was  4  Geo.  IV.  c.  41,  c.4i°«.  29! 
which  provided  (sect.  29)  that  when   and  so  often  as^nact- 

.  .  ment  as 

the  property  in  any  ship,  or  any  part  thereof,  belonging  to  mode 

to  any  of  His  Majesty's  subjects,  should,  after  registry  far. 

thereof,  be  sold  to  any  other  or  others  of  His  Majesty's 

subjects,  the  same  should  be  transferred  by  bill  of  sale 

or  other  instrument  in  writing,  containing  a  recital  of 

the  certificate  of  registry  of  such  ship  or  vessel,  or  the 

principal  contents  thereof,  otherwise  such  transfer  should 

not   be   valid  or   effectual  for   any  purpose  whatever, 

either  in  Law  or  in  Equity  :  to  which   was   added  a 

proviso  limiting  the  effect  of  an  error  in  such  recital. 

§  1552.  This  clause,  which  departed  from  the  language  Re- 
enacted 

1  See   Barclay  &    Co.  v.    Poole,  vendor  to  the  ship,  it  was  held  that 

[1907]  2  Ch.  284,  where,  a  managing  the  purchasers'  contractual  right  to 

owner  of  a  ship  having  contracted  to  make  such  application  took  prece- 

sell  to  other  part-owners  some  shares  dence  over  a  prior,  but  unregistered, 

in  it  of  which  he  was  the  registered  mortgage  of  the  shares. 

owner,  and  it  being  part  of  the  con-  2  g^g  li^^pool  Borowjh  Banh  v. 
tract  that  they  should  apply  a  com- 

,    .     .        , .       n  .T_          -i  Turner,  1  J.  &  H.  at  p.  166. 

petent  portion  of  the  purchase-money  >     "  •                i 

in  discharge  of  a  debt  owed  by  the  ^  Breiuster  v.  Clarice,  2  Mer.  75. 
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by  sub-     of  the  older  statutes,  was  re-enacted  by  the  6  Geo.  IV. 

sequent  '  •' 

statutes,  c.  110,  s.  31,  the  3  &  4  Will.  IV.  c.  55,  s.  31,  and  the 
8  &  9  Vict.  c.  89,  s.  34  :  and  the  37th  section  of  the 
last-mentioned  Act  further  provided  that  no  bill  of  sale 
or  other  instrument  in  writing  should  be  valid  or  effectual 
to  pass  the  property  in  any  ship,  or  in  any  share  thereof, 
or  for  any  other  purpose,  until  the  same  was  entered  on 
the  register, 
avoided'^  §  1553.  The  chaugc  of  language  gave  rise  to  a 
bynon-     question:  but  it  was  determined,  under  the  last  cited 

compli-        7  ,  f  1    • 

ance.        Act,  that  executory  contracts  to  transfer  not  complying 

with  the  terms  of  the  Act  were  avoided  by  them.' 
Merchant      §1554.  Then  Came  the  Merchant  Shipping  Act,  1854 
Shipping  (i/   &    18    Vict.   c.    104),    which  omitted   all  express 

Act,  1854.  ^    „  "  ^  .         ,       ,      ^ 

reierence  to  executory  contracts,  and  omitted  also  any 
such  words  as  are  contained  in  the  37th  section  of  the 
previous  statute  (8  &  9  Vict.  c.  89) ;  and  thereupon  the 
question  arose  whether  executory  interests  might  be 
enforced  under  contracts  not  complying  with  the  for- 
malities of  the  Act ;  and  this  question  was  determined, 
as  to  an  equitable  mortgage  in  the  negative.^  It  was, 
however,  decided  (in  the  year  1881)  that  an  executory 
contract  to  transfer  a  ship  to  a  purchaser  need  not  be 
registered,  and  might  be  enforced  by  the  registered 
owner  notwithstanding  the  non-registration.^ 
The  The  Act   of   1854   was   amended   by  the  Merchant 

mentAct  Shipping  Act  Amendment  Act,  1862  (25  &  26  Vict, 
c.  63),  which  permitted  the  enforcement,  under  certain 
conditions,  of  equities,  clearly  including  the  equity 
resulting  from  a  contract  for  sale  not  satisfying  the 
statutory  requisites  for  the  legal  transfer. 
Merchant      §  '^^^^-  ^^  the  year  1894  the  above-mentioned  Acts 

1  Hughes  v.  Morris,  2  De  Gr.  M.         2  Jjiy^rpool  Borough  Bank  v.  Tur- 

&  Q.  349 ;  S.  C.  9  Ha.  636;  McCal-  ner,  1  J.  &  H.  159;  2  De  G.  F.  & 

mont  V.  Ranhin,  2  De  Gr.  M.  &  G-.  J.  502.    See  also  Chapman  v.  OalUs, 

403,  418  ;  Ooomhes  v.  Mansfield,  3  9  0.  B.  N.  S.  769. 
Drew.  193;  Duncan  v.  Tindall,  13         '  Batthyany  v.  Bouch,  50  L.  J. 

0.  B.  258.  Q.  B.  421 ;  44  L.  T.  177. 
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of  1854  and  1862  were  repealed,  but  in  substance  re- shipping 
enacted,  by  the  Merchant  Shipping  Act,  1894,  which   " ' 
is  intituled  "An  Act  to  consolidate  enactments  relating 
to  Merchant  Shipping." 

§1556.  Independently  of  the   Act   of  1862,  it  was  oontraotg 
determined  that  the  Merchant  Shipping  Acts  did  not  money 
apply  to  a  contract  relative  to  the  produce  of  the  sale  f  °om  safe 
of  a   ship.     A.    was   the   registered   owner   of  certain  °^  ^^^p- 
shares  for  his  father's  representatives  :  he  was  captain 
of  the  ship,  and  entered  into  a  contract  with  his  father's 
administrators   that  he   should   navigate   the  ship   for 
twelve  months  and  account  for  the  profits,  and  at  the 
end  of  the  twelve  months  sell  the  shares  and  account 
for  their  proceeds.     He  sold  the  ship  :  and  on  bill  filed 
to  enforce  the  contract,  the  objection  from  the  Merchant 
Shipping  Acts  was  overruled.^     This  case  seems  to  have 
been  thought  by  other  judges  open  to  doubt.^ 

§  1557.  It  is  needless  to  remark  that  foreign  ships  Foreign 
are  entirely   outside   the  observations   hitherto   made.  ^  ^^^" 
As   regards   contracts   for   the  sale   of  such   ships,  or 
shares  in  them,  the  case  of  Hart  v.  Herwig  ^  may  use- 
fully be  consulted. 


Armstrong    v.    Armstrong,    21     G.   585 ;    Coomles   v.   Mansfield,   3 

Drew.  193. 

3  L.  K.  8  Ch.  860 ;  and  see  obser- 
^  Parr  y.  Ajpplelee,  7  De  G.  M.  &     vations  on  this  case,  supra,  §  130. 


Beav.  71,  78. 


749 


CHAPTER   V. 

CONTRACTS    BY    MARRIED    WOMEN. 

§  1558.  By  the  common  law  of  England  a  married  Common 
woman  has  no  capacity  to  bind  herself  by  contract.^  capacity. 
This  was  first  modified  by  certain  doctrines  of  Equity 
and  has  been  further  modified  by  statute  law. 

§  1559.   A  married   woman  may   now  create   a  con-  Present 
tractual  obligation  in  the  following  ways  : —  the  law. 

(l.)  By  contract  relating  to  her  realty  under  the 
Act   for    the   abolition    of   Fines  and   Re- 
coveries. 
(2.)  By  means  of  the  exercise  of  a  power. 
(3.)  By   compromise   of    an    actual   suit   pending 

between  her  husband  and  herself. 
(4.)  By    contract    under    the    Married    Women's 
Property  Acts,  1882,  1893,  and  1907. 
But    with    these   exceptions   she   is   still — with    one 
other  doubtful  exception^ — incapable   of  binding  her- 
self by  contract. 

Such  is,  it  is  believed,  the  present  position  of  the 
law. 

§  1560.  (i.)  As  regards  the  real  estate  of  a  married  As  to  real 

I    -,  ,  ,  .  estate. 

woman  not  settled  to  her  separate  use  or  subject  to 
her  power  she  may,  under  the  Act  for  the  abolition  of 
Fines  and  Recoveries,  not  only  dispose  of  the  land  but 
contract  respecting  it,  if  not  so  as  to  render  herself 
liable   to    damages,  yet   so   as   to   bind   her  estate   of 

1  As  to  the  power  of    a  married     of  Africa  v.    Cohen,   [1909]    2  Cli. 
woman  to  contract  with  respect  to     129,  141,  143. 
land  in  the    Transvaal,   see    Banh         '^  See  infra,  §§  1562,  1570. 
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inheritance.^  This  is  the  only  power  of  control  or  aliena- 
tion which  a  married  woman  possesses  over  such  real 
estate.^  We  are  not  here  concerned  with  questions 
arising  from  the  fraud  or  election  of  a  married  woman  : 
but  it  is  certain  that  the  compromise  of  a  matrimonial 
suit  between  herself  and  her  husband  will  not  enable 
her  to  bind  her  realty  not  settled  to  her  separate  use.^ 
Contract  §1561.  (ii.)  As  regards  the  exercise  of  a  power,  if 
power  in-  a  married  woman  have  a  power  to  be  exercised  subject 
exeTcls^^.  *o  certain  formalities  required  for  her  protection,  and 
she  affect  to  contract  by  an  exercise  of  the  power,  but 
without  these  formalities,  there  will  be  no  judgment 
against  her ;  for,  except  under  these  formalities,  she 
has  no  power  to  contract,  and  the  paper  signed  by  her 
is  void.*  But  where  the  formalities  omitted  are  im- 
material for  the  protection  of  the  married  woman,  her 
estate  may  be  bound  by  the  exercise  of  the  power,  and 
the  contract  constituted  by  such  exercise  may  be 
specifically  enforced." 
Com-  §  1562.  (iii.)  As  regards  agreements  to  compromise 

of  suits  matrimonial  suits  between  husband  and  wife.  Lord 
husband  Hatherlcy,  when  a  Vice-Chancellor,  in  more  than  one 
^^  ^'  case  intimated  his  opinion  that  the  power  of  a  wife 
to  contract  with  her  husband  is  not  confined  to  her 
separate  property,  but  that  "  under  any  circumstances, 
when  the  wife  is  put  in  such  a  position  that  she  can  be 
regarded  for  the  purposes  of  the  contract  as  a  femme 
sole,"    she    may    so    contract.^      The    learned    Judge 

1  3  &  4  Will.  IV.  c.  74.    See  Toler     Jones,  L.  E.  3  Eq.  696. 

V.  Slater,  L.  R.  3  Q.  B.  42 ;   Grafts  *  Martin  v.  Mitchell,  2  J.  &  W. 

V.  Middleton,  8  De  G.  M.  &  G.  192,  413,  434. 

particularly     212,     219,    overruling  ^  Hopkins  v.  Myall,  2  E.  &  M. 

S.  C.  2  K.  &  J.  194 ;  and  of.  Pride  86 ;  Dowell  v.  Dew,  1  Y.  &  C.  C.  C. 

V.  Subb,  L.  E.  7  Ch.  64,  70;  Carter  345;    Thachwell  v.   Gardiner,  5  De 

V.  Carter,  [1896]  1  Ch.  62,  68.  G.  &  Sm.  58;  Phillips  v.  Edwards, 

2  Cahill  V.  Gahill,  8  App.   Cas.  33  Beav.  440. 

420,  428.  »  Vansittart  v.  Vansittart,  4  K.  & 

3  Ibid. ;    Williams  v.   Walker,  9     J.  62,  70  (S.  C.  oq  appeal,  2  De  G. 
Q.  B.  D.  576;   and  cf.  Nicholl  v.     &  J.  249);  Nicholl  v.  Jones,  L.  E. 
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considered  that  the  case  of  Bateman  v.  Countess  of  Ross,^ 
supports  this  proposition.  The  last-mentioned  case  is 
not  very  fully  reported.  In  the  case  of  Besant  v. 
Wood, "'  Jessel  M.E.  adopted  the  same  view,  holding 
that  a  married  woman  must  take  as  incident  to  her 
undoubted  right  to  sue  (whether  by  next  friend  or 
even  alone)  for  divorce  or  restitution  of  conjugal  rights, 
the  right  to  contract,  i.e.,  to  compromise  her  suit ;  that 
as  a  necessary  corollary  to  the  right  to  sue,  she  must 
have  the  right  to  contract  not  to  sue  ;  and  that,  there- 
fore, she  can  enter  into  a  valid  and  enforceable  contract 
to  live  separate  and  apart  from  her  husband.  Not- 
withstanding the  case  of  Gahill  v.  Cahill,  ^  in  the 
House  of  Lords,  which  seemed  to  make  it  doubtful 
whether  the  latter  case  is  right,  and  whether  the  com- 
petency of  the  wife  to  contract  with  her  husband  must 
not  be  confined  to  the  cases  of  actual  suits  between 
them,  the  Court  of  Appeal  subsequently  accepted  the 
doctrine  of  Besant  v.  Wood,  and  applied  it  to  a  case 
in  which  a  husband  and  wife  were  in  litigation  only 
by  means  of  cross-summonses  for  assault ;  Lord  Justice 
Lindley  observing  that  the  wife's  capacity  appeared 
to  extend  to  all  proceedings  which  husband  and  wife 
are  by  law  capable  of  taking  against  each  other.* 

§  1563.  (iv.)  By    the    Married    Women's    Property  Married 
Act,  1882  (amended  by  the  Married  Women's  Property  Property 
Acts  of  1893  and  1907),  new  contractual  powers  were  iggg'jgo^; 
conferred  on  married  women.     The  following  are  the 
relevant  provisions  of  the  Acts  of  1882  and  1907. 

3  Bq.  696  ;  Gihhs  v.  Harding,  L.  R.  larly  pp.   428-432.       See  Buller  v. 

5  Ch.  336 ;  affirming  S.  0.  L.  R.  8  Buller,   14  Q.   B.  D.   831,  and   in 

Eq.  490.  0.  A.  16  Q.  B.  D.  374,  where  this 

1  1  Dow,  235.  class  of  cases  was  much  considered. 

2  L.  R.  12  Ch.  D.  622 ;  cf.  MarsMtl  See  also  per  Bowen  L.J.  in  Olarh  v. 
V.  Marshall,  5  P.  D.  19 ;  AUrStge  Glarh,  10  P.  D.  195. 

V.  Aldridge,  13  P.  D.  210 ;  Smith  v.  *  McGregor  v.  McGregor,  21  Q.  B. 
Lucas,  18  Ch.  D.  531.  D.   424  {Cahill  v.  Cahill  does  not 

3  8  App.  Cas.   420,  and  particu-     appear  to  hare  been  cited). 
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i882°le  "  ^  married  woman  shall  be  capable  of  entering  into 

1,  sub-s.  2.  and  rendering  herself  liable  in  respect  of  and  to  the 
extent  of  her  separate  property  on  any  contract,  and  of 
suing  and  being  sued,  either  in  contract  or  in  tort  or 
otherwise,  in  all  respects  as  if  she  were  a  femme  sole, 
and  her  husband  need  not  be  joined  with  her  as  plaintiff 
or  defendant,  or  be  made  a  party  to  any  action  or  other 
legal  proceeding  brought  by  or  taken  against  her  ;  and 
any  damages  or  costs  recovered  by  her  in  any  such 
action  or  proceeding  shall  be  her  separate  property  ; 
and  any  damages  or  costs  recovered  against  her  in  any 
such  action  or  proceeding  shall  be  payable  out  of  her 
separate  property,  and  not  otherwise." 
Act  of  "  A  married  woman  who  is  an  executrix  or  adminis- 

1882,  sect.  ^j.g^.(.j.^jj.  alone  or  jointly  with  any  other  person  or 
persons  of  the  estate  of  any  deceased  person,  or  a 
trustee  alone  or  jointly  as  aforesaid,  of  property 
subject  to  any  trust,  may  sue  or  be  sued  ^  .  .  .  with- 
out her  husband,  as  if  she  were  a  femme  sole." 
Act  of  "  (1)  A  married  woman  is  able,  without  her  husband, 

1,  sub-s."!.'  to  dispose  of,  or  to  join  in  disposing  of,  real  or  personal 
property,  held  by  her  solely  or  jointly  with  any  other 
person  as  trustee  or  personal  representative  in  like 
manner  as  if  she  were  a  femrne  sole."  ^ 

^  Sc.  in  respect  of  the  trust  pro-  Fremlin's  Contract,  [1898]  1  Cli.  647 
perty,  whatever  the  nature  of  that  (where  the  married  woman  was  a 
property  may  be.  {Ee  Harhness  and  mortgagee) ;  followed  in  Re  West  and 
Allsopp's  Contract,  [1896]  2  Ch.  at  Hardy's  Contract,  [1904]  1  Ch.  145. 
p.  363.)  It  was  held  in  the  last- 
mentioned  case  that  a  woman,  ^  Sub-section  (2)  of  this  section 
married  in  the  year  1889,  who  was  validates  and  confirms  all  such  dis- 
one  of  three  trustees  for  sale  of  real  positions  made  after  the  31st  De- 
estate,  could  not  effectually  convey  cember,  1882,  but  so  that  where  any 
it,  in  pursuance  of  the  trustees'  title  or  right  has  been  acquired 
contract  for  sale,  to  the  purchaser,  through  or  with  the  concurrence  of 
except  with  the  concurrence  of  her  the  husband  before  the  1st  January, 
husband,  and  by  a  deed  acknow-  1908,  that  title  or  right  is  to  prevail 
ledged  by  her.  See,  however,  s.  1  (1)  over  any  title  or  right  which  would 
of  the  Act  of  1907  quoted  in  the  otherwise  be  rendered  valid  by  this 
text.     Distinguish   Se  Brooke  and  section. 
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"  Nothing  in  this  Act  contained  shall  interfere  with  Act  of 
or  affect  any  settlement  or  agreement  for  a  settlement  vx 
made  or  to  be  made,  whether  before  or  after  marriage, 
respecting  the  property  of  any  married  woman,  or  shall 
interfere  with  or  render  inoperative  any  restriction 
against  anticipation  at  present  attached  to  or  to  be 
hereafter  attached  to  the  enjoyment  of  any  property 
or  income  by  a  woman  under  any  settlement,  agree- 
ment for  a  settlement,  will,  or  other  instrument ;  but 
no  restriction  against  anticipation  contained  in  any 
settlement  or  agreement  for  a  settlement  of  a  woman's 
own  property  to  be  made  or  entered  into  by  herself 
shall  have  any  validity  against  debts  contracted  by  her 
before  marriage,  and  no  settlement  or  agreement  for  a 
settlement  shall  have  any  greater  force  or  validity 
against  creditors  of  such  woman  than  a  like  settlement 
or  agreement  for  a  settlement  made  or  entered  into  by  a 
man  would  have  against  his  creditors." 

"(1)  Notwithstanding    section    19    of  the   Married  Act  of 

1907  sect 

Women's  Property  Act,  1882,  a  settlement  or  agree- 2. 
ment  for  a  settlement  made  after  the  commencement  of 
this  Act  by  the  husband  or  intended  husband,  whether 
before  or  after  marriage,  respecting  the  property  of  any 
woman  he  may  marry  or  have  married,  shall  not  be 
valid  unless  it  is  executed  by  her  if  she  is  of  full  age,  or 
confirmed  by  her  after  she  attains  full  age. 

"  (2)  But  if  she  dies  an  infant,  any  consent  or  disposi- 
tion by  her  husband  contained  in  the  settlement  or 
agreement  shall  bind  or  pass  any  interest  in  any  property 
of  hers  to  which  he  may  become  entitled  on  her  death, 
a,nd  which  he  could  have  bound  or  disposed  of  if  this 
Act  had  not  been  passed. 

"  (3)  Nothing  in  this  section  shall  render  invalid  any 
settlement  or  agreement  for  a  settlement  made  or  to  be 
made  under  the  provisions  of  the  Infants'  Settlements 
Act,  1855." 

Section   23    of    the   Act   of  1882  places   the   legal  Act  of 

F.  3   c 
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1882,  sect,  personal  representative  of  a  wife  in  her  place  in  resj)ect 
of  her  separate  estate  as  to  rights  and  liabilities. 

Married         §  1564<.  By   the    Married    Women's    Property   Act, 

Property    1893,  sub-scctions  3  and  4  of  the  first  section  of  the 
■  Act  of  1882 — which   sub-sections  related  to  the   effect 
of   contracts    entered   into   by    married    women — were 
repealed,  and  replaced  by  the  following  enactment : — - 

Sect.  1.  "  Every  contract  hereafter  entered  into  by  a  married 

woman,  otherwise  than  as  an  agent, 

"  (a)  Shall  be  deemed  to  be  a  contract  entered  into 
by  her  with  respect  to  and  to  bind  her  separate  pro- 
perty, whether  she  is  or  is  not  in  fact  possessed  of  or 
entitled  to  any  separate  property  at  the  time  when  she 
enters  into  such  contract ; 

"  (b)  Shall  bind  all  separate  property  which  she  may 
at  that  time  or  thereafter  be  entitled  to  ;  and 

"  (c)  Shall  also  be  enforceable  by  process  of  law 
against  all  property  which  she  may  thereafter  while 
discovert  be  possessed  of  or  entitled  to  ; 

"  Provided  that  nothing  in  this  section  contained 
shall  render  available  to  satisfy  any  liability  arising  out 
of  such  contract  any  separate  property  which  at  that 
time  or  thereafter  she  is  restrained  from  anticipating." 

Sect.  2.  It  was  also  provided  that,  "  In  any  action  or  pro- 

ceeding^ now  or  hereafter  instituted  by  a  woman  or  by 
her  next  friend  on  her  behalf,  the  Court  before  which 
such  action  or  proceeding  is  pending  shall  have  jurisdic- 
tion by  judgment  or  order  from  time  to  time  to  order 
payment  of  the  costs  of  .the  opposite  party  out  of 
property  which  is  subject  to  a  restraint  on  anticipation, 
and  may  enforce  such  payment  by  the  appointment  of 
a  receiver  and  the  sale  of  the  property  or  otherwise  as. 
may  be  just." 


1  A  counterclaim    by  a    married      by  her,  in  an  action  in  which  she  is 
woman  is  a  "proceeding  instituted" 
by    her    (Hood-Barrs  v.    Caihcart, 
[1895]  1  Q.  B.  873) ;  but  an  appeal      Ileriot,  [1897]  A.  C.  177.) 


a  defendant,  is  not.     (Hood-Barrs  v.. 
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§  1565.  On  the  foregoing  provisions  of  the  Acts  of 
1882,  1893,  and  1907  the  foUowina;  observations  mav 
be  presented  to  the  reader's  consideration,  as  possibly 
relevant  to  any  action  for  specific  performance  on  a 
married  woman's  contract : — 

(1.)  It  is  presumed  that  the  Acts  may  be  taken  as  The 
a  code  of  law  relative  to  the  contracts  of  married  ood*e"''''^  ^ 
women,  and  that  as  such  they  supersede  the  previously 
existing  equitable  doctrines  with  regard  to  such  con- 
tracts— doctrines  which,  with  considerable  modifications 
and  alterations,  are  adopted  by  the  Acts.  This  seems 
to  render  a  discussion  of  the  old  equitable  doctrines  no 
longer  of  practical  importance  in  this  work. 

(2.)  The  sections  relative  to  contract  appear  to  apply  Apply  to 
to   all  married  women,  without  reference  to  the  time  married 
of  their  marriage  or  of  the  acquisition  of  the  property  ^°™6n. 
with  which  they  are  dealing. 

(3.)  The  words  "or  otherwise"  in  the  Act  of  1882  implied 
(section  9  (2))  will  probably  be  found  largely  to  extend  '=°'^*^''"'*s. 
the  liability  of  married  women,  and  may  at  least  render 
them  liable  on  implied  contracts  on  which  they  could 
not  before  the  statute  have  been  sued.^ 

(4.)  The  married  woman  is  only  capable  of  entering  Contract 
into  any  contract  in  respect  of  and  to  the  extent  of  ^53™^^™ 
her  separate  property,  free  from  restraint  on  anticipa-  p^^pg^.^'' 
tion :  she  can  render  herself  liable  only  in  respect   of 
and  to   the  extent  of  this  separate  property.     These 
words  introduce  new  conceptions  into  the  law  of  con- 
tract, and  have  created  great  peculiarities  in  the  relief 
granted   against    married    women.     From  them    flow 
important  consequences  : — 

(a)  The  separate  property  which  can  be  treated  as  Conse- 
bound   by  a   contract  by  a   married   woman   must,  it  '1"®'^°®^' 
would  appear  from  section  19  of  the  Act  of  1882,  be 
property  free  from  the  restraint  on  anticipation. 

{h)  It  follows  from  the  restrictive  words  of  the  Acts 

I  Whittaher  v.  KersJiaw,  45  Ch.  D.  320. 
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that,  subject  to  any  exercise  of  the  jurisdiction  as  to 
costs  conferred  by  the  second  section  ^  of  the  Act  of 
1893,  execution  under  a  judgment  against  a  married 
woman  is  limited  to  the  separate  property  of  the-married 
woman  not  subject  to  any  restriction  against  anticipa- 
tion, unless,  by  reason- of  section  19  of  the  Act  of  1882, 
the  property  shall  be  liable  to  execution,  notwithstand- 
ing such  restriction.'' 

(c)  It  further  follows  from  the  words  of  sub-section 
(2)  of  the  first  section  of  the  Act  of  1882  that  no 
attachment  for  debt  can  be  issued  against  the  person 
of  a  married  woman  under  the  Debtors  Act.^ 
Eesuits  as  §  1566.  It  is  obvious  that  these  peculiarities  of  the 
speomc  contracts  of  a  married  woman  under  the  Act  may  lead 
ance™™  *"^  Considerable  difficulties  in  the  enforcement  of  a 
judgment  for  specific  performance  against  a  married 
woman.  This  question  does  not  appear  yet  to  have 
received  any  elucidation  from  judicial  decision.  But 
it  seems  probable  that  the  matter  may  stand  thus.  If 
the  judgment  or  order  be  for  payment  of  a  debt,  then 
the  woman  cannot  be  imprisoned  by  reason  of  the 
Debtors  Act,  1869.*  On  the  contrary,  if  the  judgment 
or  order  direct  her  to  do  something  other  than  the 
payment  of  money,  disobedience  would  be  a  contempt 
not  within  the  Debtors  Act,  1869,  and  the  old  law 
would  apply  under  which  an  attachment  might  issue 
against  the  married  woman.^  It  is  possible  that,  in  the 
event  of  an  order  for  payment  of  money  by  a  married 


>  For  a  form  of  order  under  this  184. 
section,    see    Davies    v.      Treharris  ^  Sc.  in  cases  of  judgments  re- 

Brewery  Co.,  [1894]  W.  N.  198 ;  13  covered     against     married     women 

B.  219 ;  Seton  (6th  ed.),  886,  where  under  the  Act  of  1882,   s.    1  (2)  ; 

a  married  woman's  action  for  specific  Scott  v.  Morley,  20  Q.  B.  D.  120.    Cf. 

performance  was  dismissed  with  costs.  Hope  v.  Carnegie,  L.  E.  7  Eq.  254. 

2  Scott  V.  Morley,   20   Q.   B.  D.  ,   „  „    ,      „„  ^  „  ^ 

120,    132.      Distinguish    BoUnson,  '  ^<""'  ^-  ^'"•^«2''  ^0  Q.  B.  D.  120. 

King  &  Go.  v.  Lynes,  [1894]  2  Q.  B.  5  QUway  v.    Wing,  12  Sim.  91 ; 

577  ;  Be  Twribull,  [1900]  1  Ch.  180,  Taylor  v.  Taylor,  12  Beav.  271. 
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woman  being  disobeyed  by  her,  some  relief  might  be 
obtained  by  proceedings  against  her  trustees,  if  any. 

§  1567.  The  fetter  imposed  on  a  married  woman's  Eemovai 
power  of  contracting  by  the  common  restriction  on  °traint  oa 
anticipation  may,  in  a  proper  case,  be  removed  by  t^^"^^^' 
means  of  an  order  under  section  39  of  the  Conveyanc- 
ing and  Law  of  Property  Act,  1881,  which  provides 
that,  notwithstanding  that  a  married  woman  is  re- 
strained from  anticipation,  the  Court  may,  if  it  thinks 
fit,  where  it  appears  to  the  Court  to  be  for  her  benefit, 
by  judgment  or  order,  with  her  consent,  bind  her 
interest  in  any  property.  Thus,  where  two  of  the 
plaintiffs  in  a  vendor's  action  for  specific  performance 
of  a  contract  for  sale  of  real  estate  were  married  women 
entitled  to  undivided  shares  of  the  property  for  their 
separate  use  but  without  power  of  anticipation,  the 
Court,  under  the  above  39th  section,  removed  the  re- 
straint on  anticipation,  for  the  purpose  of  enabling  the 
sale  to  be  completed.^ 

1  Bates  V.  Kesterton,  [1896]  1  Oh.  159,  165. 
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CONTRACTS  FOR  SEPARATION  DEEDS. 

§  1568.  It  seems  clear  that,  as  a  general  rule/  a  con-  Contraots 
tract  providing  for  the  separation  of  husband  and  wife  separa- 
at  a  future  time  is  against  public  policy,  and  will  not  eufoi^ed. 
be  enforced  by  the  Court ;  and  further  that  any  instru- 
ment which  provides  for  a  present  separation,  but  also 
prospectively  looks  forward  to  the  parties  living  together 
again,  and  then  to  a  future  separation,   is,   so  far  as 
it  provides  for  that  future  separation,   equally  unen- 
forceable.^ 

§  1569.  The  jurisdiction  of  Courts  of  Equity  to  enforce  Extent  of 
the  specific  performance  of  contracts  for  present  separa-  tion. 
tion,  by  the  execution  of  proper  deeds  of  separation, 
was  established  in  the  House  of  Lords,  after  a  learned 
argument  against  it,  in  the  case  of  Wilson  v.  Wilson,^ 
where  Lord  Cottenham  showed  that  the  law  does  not 
now  consider  a  contract  for  present  separation  so  con- 
trary to  public  policy  as  to  make  void  all  arrangements 
of  property  arising  out  of  it. 

§  1570.   In  order  to  enable  the  Court  thus  to  inter-  There 
fere,  there  must  of  course  be  a  valid  contract.     It  is  ^wnding 

contract. 

1  See  Harrison  Y.  Harrison,  [1910]  Countess  of  Westmeath,  Jao.  at  p.  14L' 
1  K.  B.  35,  40,  where  a  covenant  by  Of.  Woodgate  v.  Watson,  in  C.  A . 
a  husband  to  pay  a  sum  of  money  to       16th  November,  1880. 

his  wife  in  the  event  of  his  being  ■'  1  H.  L.  C.  538,  affirming  S.  C. 

guUty  of  future  conduct  entitling  her  li  Sim.  405  ;  Fletcher  v.  Fletcher, 

to  a  separation  order,  was  enforced.  2  Cox,  99  ;   Gihbs  v.  Harding,  L.  B. 

2  See  per  Lord  Eldou  in  West-  8  Eq.  490 ;  5  Oh.  336 ;  Buchnell  v. 
meath  v.  Salisbury,  5  Bli.  N.  S.  at  Buchnell,  7  Ir.  Ch.  E.  130;  Hart  v. 
pp.  366,  367  ;  Earl  of  Westmeath  v.  Hart,  18  Ch.  D.  670. 


760  SOME   CONTRACTS  IN   PAETICULAB. 

essential  to  this  that  the  contract  be  between  persons 
capable  of  contracting,  and  therefore,  on  the  ground 
of  a  husband's  general  inability^  to  contract  with  his 
wife  without  the  intervention  of  some  third  person,  it 
has  been  supposed  that  a  simple  contract  between  them 
to  live  separate  will  not  be  enforced  by  the  Court,^  And 
a  husband  and  wife  in  actual  litigation  on  matrimonial 
matters  may,  it  seems,  contract  with  one  another  for  a 
separation.*  But  it  is  doubtful  whether  they  can  so 
contract  under  any  other  circumstances.* 
Goodoon-  §1571.  There  must  also  be  a  good  consideration: 
lion.  '  and  as  in  contracts  for  separation  this  is  sometimes 
peculiar,  it  will  be  well  very  briefly  to  allude  to  a  few 
of  the  cases. 
Instances.  §  1572.  In  a  case  already  referred  to  it  was  decided 
that  the  staying  a  suit  in  the  Ecclesiastical  Court  for 
nullity  of  marriage,  on  the  ground  of  impotency  of  the 
husband,  is  a  sufficient  consideration  as  against  him  :  ^ 
and  where  the  husband  had  so  behaved  as  that  the 
wife  might  have  obtained  a  divorce  a  mensd  et  thoro, 
and  she  agreed,  instead  of  prosecuting  her  right,  to 
accept  maintenance  from  the  husband,  this  was  held 
a  good  consideration."  A  good  consideration  is  also 
afforded  by  an  engagement  by  the  trustees  to  indemnify 
the  husband  against  the  wife's  debts ; '  or  even  by  a 
covenant  to  that  effect  conditional  on  an  annuity, 
which  was  agreed  to  be  paid,  being  secured ; '  or,  as  it 

'  Sc,   as    distinguished   from   his  ^  Macgregor  v.  Macgregor,  21  Q. 

statutory  ability,  under  the  Married  B.  D.  424. 

Women's  Property  Acts,  to  contract  *  See  ante,  §  1562. 

with  his  wife  in  respect  of  her  sepa-  ^  Wilson  v.   Wilson,  1   H.  L.  C. 

rate   property  ;    as   for    instance    in  538  ;  S.  C.  14  Sim.  405. 

the  case  of  the  purchase-agreement  »  Eohbs  v.  Hull,  1  Cox,  445. 

in  Ramsay  v.   Margrett,  [1894]   2  i  Stephens  v.   Olive,  2  Bro.  C.  0. 

Q.  B.  18,  25,  26,  27.  90  ;  Earl  of  Westmeath  v.   Countess 

2  Hope  V.   Hope,   22   Beav.   351 ;  of  Westmeath,  Jac.  126,   141  ;  Ms- 

8  De  G.  M.  &  G.  731,  739 ;  Wilkes  worthy  v.  Bird,  2  S.  &  S.  372. 

V.  WilJces,  2  Dick.  791 ;   Walrond  v.  s  Wellesley  v.    Wellesley,  10  Sim. 

Walrond,  John.  18.  256. 
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seems,  by  a  covenant  of  a  third  party  to  pay  the 
husband's  debts/  So,  in  a  contract  which  provided  for 
the  execution  of  a  separation  deed  to  contain  all  proper 
and  usual  clauses,  and  also  a  stipulation  that  the  costs 
of  the  deed  should  be  paid  by  the  husband  and  wife's 
father  in  moieties,  the  Court  found  consideration  not 
only,  it  appears,  in  the  contract  as  to  the  costs,  but 
also  in  the  covenant  by  the  father  to  indemnify  the 
husband,  which  seems  to  have  been  held  to  be  a  usual 
clause.^ 

§  1573.  In  many  contracts  for  separation  there  have  Oare  of 
been  contained  provisions  as  to  the  care  of  the  children  °  ^^  '^^^' 
which  have  been  held  to  be  at  variance  with  the  law, 
and  so  have  formed  a  bar  to  the  performance  of  the 
contract.  For  the  law  of  England  gives  to  the  father 
the  custody  and  control  of  his  children,  and  casts  on 
him  the  duty  of  caring  for  them  and  seeing  to  their 
education ;  and  this  duty  he  can  neither  renounce  nor 
delegate.^ 

§  1574.  On  this  ground  the  following  contracts  were.  Contract 
before  the  passing  of  the  Act  mentioned  in  the  next  capaWe 
section,  held  incapable  of  performance  :— a  contract  by  formance 
the  father  to  allow  an  infant  son  to  remain  under  the 
care  of  his  mother  :  *  a  contract  that  the  mother  should 
have  the  children  above   seven  years  of  age  :  ^  and  a 
contract  to  allow  an  infant  daughter  to  remain  under 
the  control  of  and  to  be  educated  and  supported  by  her 
mother.^     But  a  stipulation  in  a  deed  that  her  children 
should   remain   at   such    schools    in    England    as    the 
husband,  or  such  schools  elsewhere  as  the  husband  with 
the   consent   of  the   wife,  should   from   time   to   time 
direct,  and  that  the  holidays  of  the  children  should  be 

1  Wilson  V.    Wilson,  1  H.  L.  C.      Jac.  261,  n. 

538.  4  Hope  v.  Hope,  8  De  G.  M.  &  G. 

2  Gibbs  V.  Harding,  L.  R.  8  Eq.      731. 

490  ;  5  Oh.  336.  ^  Vansittart  v.  VansiUart,  4  K.  & 

^  Lord  Si.  John  v.  Lady  St.  John,      J.  62. 
11  Ves.  525  ;  Lord  WestnieatKs  case,  "  Wah-ond  v.  Walrond,  John.  18. 
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passed  by  them  at  such  places  and  in  such  manner  as 
the  trustees  should  from  time  to  time  direct,  having 
regard  as  far  as  practicable  to  the  wishes  of  each  of 
them,  the  husband  and  wife,  was  held  by  Lord  Hatherley, 
reversing  the  decision  of  Lord  Romilly  M.E.,  to  be 
reasonable/ 
Act  to  §  1575.  An  alteration  in  this  branch  of  the  law  was 

amend  the     ™  , 

law  as  to  effected  by  the  Custody  of  Infants  Act,  1873  (36  &  37 
infants!"  Vict.  c.  12).  The  2nd  section  of  that  Act  enacts  that 
no  agreement  contained  in  any  separation  deed  made 
between  the  father  and  mother  of  an  infant  or  infants 
shall  be  held  to  be  invalid  by  reason  only  of  its  pro- 
viding that  the  father  of  such  infant  or  infants  shall 
give  up  the  custody  or  control  ^  thereof  to  the  mother  ; 
provided  always  that  no  Court  shall  enforce  any  such 
agreement  if  the  Court  shall  be  of  opinion  that  it  will 
not  be  for  the  benefit  of  the  infant  or  infants  to  give 
effect  thereto.^ 
Effect  of       8  1576.  It   will   be    observed    that    this   enactment 

this  Act.  ,.       . 

applies  m  terms  only  to  agreements  contained  in  deeds, 
and  not  to  contracts  to  execute  separation  deeds.  But 
as  the  invalidity  of  the  deed  itself  is  removed,  the 
whole  objection  to  the  specific  performance  of  the  con- 
tract falls  also.* 
Specific  §  1577.  The  questions  which  arise  on  specific  relief 
with  respect  to  the  stipulations  contained  in  deeds  of 
separation  do  not,  of  course,  fall  within  the  purview 
of  this  treatise,  which  relates  to  executory  contracts 
only. 

1  Hamilton  v.  Hector,  L.   E.    13  directing   their  religious   education. 
Eq.  511 ;  6  Ch.  701.  Per  Chitty  J.  in  Condon  v.  Vollum, 

2  These  words  "  custody  and  con-  57  L.  T.  at  p.  155. 
trol "  are  large  enough  to  comprise  ■^  See  Re  Besant,  11  Ch.  D.  508, 
all  the    rights   which   a  father  has  ,518. 
over  his  children,  including  that  of  ■•  Hart  v.  Hart,  18  Ch.  D.  670. 


relief. 


CANADIAN  NOTES. 

Af/recninif  for  ISicpai-dtioii. 

Where  a  married  woman  brought  an  action  against  her 
husband  whicli  was  compromised,  the  parties  to  it  agree- 
ing that  the  plaintiff  should  execute  a  proper  deed  of 
separation  containing  certain  covenants  by  her  in  return 
for  which  the  defendant  should  convey  to  the  plaintiff 
certain  lands  and  pay  certain  monies,  it  was  held  that 
the  plaintiff  was  entitled  to  specific  performance  of  the 
agreement,  that  it  was  not  the  separation  which  was 
being  enforced,  but  the  performance  by  the  defendant  of 
liis  contract.  The  case  was  governed  by  Wilson  v.  Wil- 
son, 1  H.L.  Cas.  538.    Tardon  v.  Varclon,  6  O.R.  719. 
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CONTRACTS   TO   COMPROMISE. 

§  1578.  The  Court  will  specifically  enforce  private  Private 
compromises  of  rights  in  the  way  in  which  it  will  any  ^^^°' 
other  contracts  ;  ^  and,  inasmuch  as  the  compromise  of  a 
bond  fide  claim  to  which  a  person  believes  himself  to  be 
liable,  and  of  the  nature  of  which  he  is  aware,  is  a  good 
consideration  for  a  contract,  the  Court,  in  enforcing  the 
compromise,  will  not  inquire  into  the  validity  of  the 
claim  on  which  it  is  founded.^ 

§  1579.  A  mistake,  therefore,  of  one  of  the  parties  Mistake 
to  a  compromise  as   to  his  rights  would  probably  be  ^g^^y^jg 
unavailing   as  a  defence   to   an  action;  but  the  com- com- 
promise may  be  made  under  such  mistakes  as  regards 
other  matters  of  fact  as  may  induce  the  Court  to  refuse 
performance.* 

§  1580.  Where  the  compromise  sought  to  be  enforced  jurisdic- 
related  to  proceedings  in  another  Court,  it  was  manifest  courtV/''' 
that  the  Court  of  Chancery  could  only  entertain  juris-  chancery. 
diction  on  a  bill  filed.*     But  where  the  primary  litigation 
was  also  in  the  Court  of  Chancery,  the  question  arose 
whether   the   compromise    could   be    enforced    in    the 
original  suit,  by  an  interlocutory  proceeding  in  it,  or 
only  by  a  fresh  suit,  based  on  the  compromise. 

§  1581.  It  seems  that  where  the  immediate  inter-  where 
ference  of  the  Court  was  necessary  to  give  eifect  to  the  ^^^^' 
contract,  as  where  a  party  to  the  contract  was,  but  for  ^g^^^'^.^ 
it,  liable  to  an  immediate  attachment,  there  the  Court  necessary. 

^  E.g.,    Turner  v.    Greeii,    [1895]  Ch.  D.  266. 
■2  Ch.  205.  =  The  Monarch,  L.  R.  12  P.  D.  o. 

'^  Aftivood  V.  Anon.,  1  'Rusa.  35S  ;  *  See,    for    example,    NichoU    v. 

Miles  V.  New  Zealand,  &c.  Co.,  32  Jones,  L.  E.  3  Eq.  696. 
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would  to  that  extent  interfere  to  execute  the  contract 
in  the  original  suit. 
Where  all      §  1582.  Further,   there   is  authority  to   show   that, 

parties  t.  n     i  •  . 

before  the  Where  all  the  parties  to  the  compromise  were  parties  to 
thTmatter  the  Original  suit,  and  the  equity  arising  out  of  the  com- 
Bimpie.     promise  was  of  the  same  nature  as  the  original  equity, 
as  where  an  account  was  to  be  taken  alike  under  the 
original   suit   and   under   the  compromise, — where  the 
whole  matter  was  before  the  Court,  and  the  acts  to  be 
done  were  simple, — there  the  Court  might  enforce  the 
compromise  by  interlocutory  proceeding  in  the  original 
suit.^ 
In  other        §  1583.  But,  before  the  Judicature  Acts,  if  not  in 
fresh  suit  ^^  Other  cases,  at  least  in  all  eases  where  the  contract 
requisite,  ^q  Compromise  went  beyond  the  ordinary  range  of  the 
Court  in  the  existing  suit,  or  the  equity  sought  to  be 
enforced  was    different   from   that    on    the   record,  or 
the  contract   was    disputed,  or   the   right    to   have  it 
enforced  in  the  suit  was  disputed,  or  the  parties  were 
not  identical,  there   the   proper   course   of  proceeding 
was  by  bill  for  the  specific  performance  of  the  contract 
to  compromise.^ 
SwinfenY.     §  1584.  In   the   litigation   which   arose   out   of  the 
Swmfen.  ^^^  ^£  ^^    Samuel  Swinfen,  the  mode  of  enforcing  a 
compromise   entered   into   by  counsel  was   much   dis- 
cussed, as  well  as  the  authority  of  counsel  to  bind  his 
client   to  compromise.^     The   original   proceeding  was 

1  Dawson  v.  Newsome,  2  Giff.  272.  Ch.   534 ;  which    seem   to   overrule 

The  Court  of  Chancery  would  not  the  dictum  of  Lord  Eldon  in  Rowe 

eoforce   a  contract  for   compromise  v.   Wood,  1  J.  &  W.  337,  and  the 

between   an   infant  and    an    adult,  case  of  Tebbutt  v.  Potter,  4  Ha.  164, 

there  being  no  mutuality :  per  Lord  See  also  King  v.  Pinsoneault,  L.  R. 

Langdale  M.B.  in  Eargrave  v.  Ear-  6  P.  C.  245. 


grave,  12  Beav.  at  p.  411. 

2  Forsyth  v.  Manton,  5  Mad.  78 
Wood  V.  Bowe,  2  Bli.  595,  617 
Askew   V.    Millington,  9   Ha.    65 


3  As  to  the  authority  of  counsel, 
see  Neale  v.  Lady  Gordon  Lennox, 
[1902]  1  K.  B.  838,  reversed  in  D.  P. 


Bichardson  v.  Eyton,  2  De  G.  M.  &      [1902]  A.  C.  465 ;  71  L.  J.  K.  B. 
G.  79  ;  Pnjer  v.   Oribhle,  L.  E.  10      536,  939 ;  51  W.  E.  140. 
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a  suit  in  Chancery  by  the  heir  of  one  of  the  next  of 
kin,  for  the  purpose  of  securing  the  testator's  real  and 
personal  estates  whilst  proceedings  were  being  taken 
to  set  aside  the  will  on  the  ground  of  the  want  of 
testamentary  capacity.  The  will  gave  the  property  to 
Mrs.  Swinfen,  the  widow  of  the  testator's  son.  Lord 
Romilly  M.E.  directed  an  issue  devisavit  vel  non,  in 
which  Mrs.  Swinfen  was  plaintiff  and  the  heir  was 
defendant.  During  the  trial  at  Staiford  the  leading 
counsel  for  the  plaintiff  and  for  the  defendant  signed 
a  memorandum  of  compromise,  including  a  stipulation 
for  a  conveyance  of  the  land  by  the  plamtiff  at  Law  to 
the  defendant,  and  the  payment  by  the  defendant  to 
the  plaintiff  of  an  annuity.  The  memorandum  of  com- 
promise was  embodied  in  an  order  at  Nisi  Prius,  and 
afterwards  made  a  rule  of  the  Court  of  Common  Pleas. 
Mrs.  Swinfen  declined  to  perform  the  contract,  as 
made  without  her  authority  and  against  her  wishes. 
Thereupon  a  rule  nisi  for  an  attachment  against  her 
was  obtained,  but  discharged  on  the  ground  of  want  of 
evidence  of  demand  of  performance  and  refusal.^  A 
second  application  for  an  attachment  was  refused 
because  one  of  the  Judges  of  the  Court  of  Common 
Pleas  doubted  the  authority  of  counsel  to  bind  the 
plaintiff  at  Law.^  Thereupon  the  defendant  at  Law 
and  original  plaintiff  in  Equity  filed  a  supplemental 
bill  for  the  specific  performance  of  the  contract,  or  in 
the  alternative  that  another  issue  devisavit  vel  non  might 
be  directed.  This  bill  was  dismissed  by  Lord  Romilly 
M.E.  without  costs  on  the  ground  of  want  of  authority 
of  counsel :  ^  and  this  decision  was  affirmed  by  Knight 
Bruce  and  Turner  L.JJ.,*  on  the  ground  that,  even  if 
the  plaintiff  at  Law  was  bound  at  Law,  the  contract 

1  Swinfen  v.  Swinfen,   18   C.  B.      549. 

485.  "  S.  C.  2  De  G.  &  J.  381.      Cf. 

2  S.  C.  1  C.  B.  N.  S.  364.  ffoU  v.  Jesse,   3  Ch.  D.  177 ;  Davis 
^Swinfen  v.   Swinfen,  24  Beav.      v.  Davis,  13  Gh.  J).  861. 
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was  not  one  of  which,  under  the  circumstances,  specific 
performance   should  be  decreed.     Mrs.  Swinfen  subse- 
quently brought  an  action  against  her  leading  counsel 
(then  Lord  Chelmsford)  for  damages,  but  failed.* 
Thejudi-      §  1585.  The    Judicature    Act,    1873,   introduced   a 

cature  ,      .  .         ,  .  .  t,  ,  •  c>  i 

Act,  1873.  great  improvement  m  this  practice.  J3y  section  24, 
sub-section  7,  the  Court  has  in  every  cause  power  to 
grant  all  such  remedies  whatsoever  as  any  of  the 
parties  may  appear  to  be  entitled  to  in  respect  of  any 
claim  properly  brought  forward  by  them  in  such  cause  ; 
so  that  as  far  as  possible  all  matters  so  in  controversy 
between  the  parties  may  be  completely  and  finally 
determined.  Accordingly  it  has  been  decided  that  the 
Court  has  jurisdiction  to  stay  all  further  proceedings 
iu  the  action  compromised,  in  cases  in  which  an 
independent  suit  would  probably  have  previously  been 
necessary." 

'  Swinfen  v.  Lord  Chelmsford,  5  L.  K.  10  Ch.  at  p.  540.     See,  too, 

H.  &  N.  890.     As  to  the  authority  Re  Oaudet  Freres  Steamship  Co.,  12 

of  a  solicitor  to  compromise  an  action  Ch.  D.  882  ;   Smythe  v.  Smythe,  18 

so  as  to  bind  his  client,  see  Little  v.  Q.  B.   D.   at  p.    546.      Distinguish 

Spreadbury,  26  T.  L.  E.  552.  Gilbert   v.  Endean,  9   Ch.  D.  259  ; 

2  ComparcErfen  V.  A'cw'sA,  7  Cb.  D.  Emeris  v.    Woodward,  43    Ch.    D. 

781,  and  Scully  v.  Lord  Dundonald,  185  ;  and  of.  Davis  v.  Davis,  13  Ch. 

8  Ch.  D.  658,  with  Pryer  v.  Orihlle,  D.  861. 
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AWARDS. 

§  1586.  The  Court  of  Chancery,  in  many  cases,  Extent  of 
decreed  the  specific  performance  of  awards,  though  diotionr 
not  made  rules  or  orders  of  the  Court,'  for  the  perform- 
ance of  some  specific  thing,  as  to  convey  an  estate, 
assign  securities,  or  the  like ;  ^  but  not,  it  would  seem, 
awards  simply  to  pay  money. ^  The  Court  thus  decreed 
their  performance  "  because,"  to  use  Lord  Eldon's 
language,  "  the  award  supposes  an  agreement  between 
the  parties,  and  contains  no  more  than  the  terms  of 
that  agreement  ascertained  by  a  third  person."  * 

S  1587.  Lord   Hardwicke  ^   seems   to    have   laid    it  Lord 
down  that    a  bill    to    carry  an   award  into   execution,  wicke's 
Avhere  there  was  no  acquiescence  in  it  by  the  parties  '^°°*'^™^- 
to  the  submission,  or  contract  by  them  afterwards  to 
have  it  executed,  would  not  lie.     But,  as  we  have  seen, 
subsequent  cases  established  that  the  jurisdiction  was 
not  subject  to  these  restrictions. 

§  1588.  The   fact    that    the    submission   had    been  where 
made  a  rule  of  a  Common  Law  Court  created  no  im-  sion  made 
pediment  to  its  specific  performance  by  the  Court  of  common 

Law 
Court. 

^  See  now  sects.  1  and  12  of  the  ^  Note   of    reporter,   3   P.    Wms. 

Arbitration  Act,  1889  ;  and,  as  to  the  190. 

enforcement  of  awards,  The  Laws  of  *  In    Wood  v.   Qriffith,  1   Sw.  at 

England,  vol.  i.  pp.  473-475.  p.   54 ;   see  also  per  Turner  L.J.  in 

2  Norton  v.  Mascall,  2  Vern.  24 ;  Nichels  v.  Hancock,  7  De  G.  M.  &  Gr. 

Hall  V.   Hardy,   3  P.    Wms.   187;  300. 

Walters  v.  Morgan,  2  Cox,  369.  ^  Thompson  v.  Noel,  1  Atk.  60. 


4 


''68  SOME  CONTRACTS   IN   PARTICULAR. 

Chancery/  though  it  would  have  been  otherwise  in  a 
suit  to  set  it  aside.  ^ 
Where  §  1589.  There  is   an   old  case   in  which  the  Court 

binding  of  Chancery  specifically  enforced  an  award  not  bind 
ing  by  form  of  law.^  But,  in  Blundell  v.  Brettargli, 
Lord  Eldon  said  he  had  met  with  no  authority  for 
the  specific  performance  of  an  award  by  arbitrators 
appointed  for  the  valuation  of  interests,  where  their 
acts,  for  the  purpose  of  carrying  into  efiect  the  con- 
tract for  an  award,  were  not  valid  at  Law,  as  to  the 
time,  manner,  or  other  circumstances,  unless  in  the 
cases  of  acquiescence  or  part  performance  :  and  accord- 
ingly in  the  case  before  him  he  refused  specific  per- 
formance of  a  contract  to  sell  at  a  valuation,  which, 
on  the  construction  of  the  contract,  the  Court  held  was 
to  be  made  during  the  lives  of  the  parties,  one  of  them 
having  died  before  the  award  was  made. 
Abandon-      §  1590.  It  is,  however,  plain  that  by  mutual  aban- 

ment  of  a,  ,<•  ■•  ^    ,-\  ^       •      • 

term  of     donment  or  some  provision  ot  the  submission,  as,  e.g., 
mits^on.    that  limiting  the  time  for  the  award,  the  defendant 
may  be  precluded  from  raising  in  a  Court  of  Equity 
an  objection  which  might  otherwise  prevail.^ 
Award  §  1591.  The    objection   arising   from    unreasonable- 

mt^^  ness,  not  of  the  submission  but  of  the  award  itself,  the 
Court  is  not  willing  to  entertain ;  for  the  arbitrators 
being  judges  of  the  parties'  own  choosing,  it  has  been 
held  that  the  award  cannot  be  objected  to  by  either 
of  the  parties,  on  the  ground  of  its  being  unreason- 
able.* This  principle  was  stated  and  acted  on  by 
Lord  Eldon  in  Wood  v.  Griffith^  where  his  Lordship 

1  Wood  V.  Griffith,  1  Sw.  43 ;  not  strictly  one  of  arbitration  and 
Bawksworth  v.  Brammall,  5  My.  &  awRrd,  but  rather  of  contract  to  sell 
Cr.  281 ;  Blachett  v.  Bates,  2  H.  &  M.  at  a  valuation.  See  Einneen  v.  Persse, 
270,610;   reversed,   on   a  different  7  Ir.  Ch.  R.  438. 

point,  L.  R.  1  Oh.  117 ;  35  L.  J.  Ch.  ^  Bawksworth  v.  Brammall,  5  My. 

324.  &  Cr.  281. 

2  Auriol  V.  Smith,  T.  &  R.  121.  »  Per  Lord  Hardwicke  in  Ives  v. 

3  Norton  v.  Mascall,  2  Vern.  24.  Metcalfe,  1  Atk.  64. 

■>  17  Yes.  232,  241.     This  case  was  '  1  Sw.  43.     See  supra,  §  420. 
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enforced  the  specific  performance  of  an  award  which 
ordered  the  sale  of  an  estate  under  circumstances 
which  greatly  depreciated  its  value. 

§  1592.  Where,    on  the  other  hand,   the    award  is  Award  in 
more  than  unreasonable, — where  the  award  is  in  excess  authority. 
of  the  authority  given  to  the  arbitrator,  the  Court,  of 
course,    refuses   to   enforce  it.     In   a   case   that   came 
before    Knight    Bruce   and   Turner   L.JJ.,   the   award 
was  objected  to  as  unreasonable,  but  it  was  contended 
on  the  other  side  that  the  Court  could  not  entertain 
the   objection.     Turner  L.J.,  after  expressing  his  dis- 
sent from  the  observations  of  Lord  Eldon  in  Wood  v. 
Griffith,^  said,  "If  it  be  a  fair  subject  of  discussion  and 
consideration,  whether  one  course  or  another  course  be 
the  right   one  to  be  taken  by  parties  who  have  sub- 
mitted their  differences  to  arbitration,  and  have  said 
that  they  will  abide  by  the  decision  of  the  arbitrator, 
I  might    agree    that   the  judgment   of  the   arbitrator 
upon  that  question  must  decide  the  point.     But  here 
the  judgment  of  the  arbitrator  goes  to  the  length  of 
destroying  the  right  of  one  of  the  parties  to  the  agree- 
ment, though  the  parties  never  authorized  Mr.  Carp- 
mael  to  decide  that  any  one  of  them  had  no  right,  and 
should  acquire  no  interest  in  the  subject  in  dispute, 
but  only  agreed  that  he  should  determine  the  mode  in 
which  their  rights  and  interests  should  be  regulated. 
It  seems  to  me,  therefore,  that,  if  it  was  necessary  to 
decide  this  question  upon  the  point  of  unreasonable- 
ness,  that   point   alone  would   be  sufficient   to  decide 
it."^ 

§  1593.  The   interference    of    the    Court    in    these  Grounds 

,     .         .  .  „  ..-,..  T        of  defence. 

cases  bemg  m  exercise  not  or  any  jurisdiction  peculiar 
to  awards,  but  of  its  ordinary  jurisdiction  as  applied 
to  the  specific  performance  of  contracts,  it  follows  that 

1  1  Sw.  43. 

2  Nickels  v.  Hancock,  7  De  G.  M.  &  G.  at  p.  325. 

F.  3d 
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Submis- 
sion un- 
reason- 
able. 


Award 
excessive 
or  defec- 
tive. 


Defect 
owing  to 
defen- 
dant. 


Award 
uncertain 


Blackett 
V.  Bates. 


many,  if  not  all,  the  principles  applicable  to  ordinary 
actions  of  that  nature  must  apply.  ^ 

§  1594<.  Where  therefore  the  contract  contained  in 
the  submission  is  such  in  its  character  as,  whether 
from  its  unreasonableness,  unfairness,  or  imprudence, 
the  Court  would  not  specifically  enforce,  this  will  pre- 
vent its  interference  in  respect  of  the  award  founded 
on  it.^ 

§  1595.  Nor  can  the  Court  interfere  where  the 
award  is  excessive  or  defective  :  not  if  it  be  excessive, 
for  so  far  the  arbitrator  has  gone  beyond  his  authority, 
and  there  is  no  binding  contract  between  the  parties  ; 
not  if  it  be  defective,  because  the  parties  had  con- 
tracted to  be  bound  by  his  decision  on  the  whole,  and 
not  on  part  of  the  matters  submitted  to  him.* 

§  1596.  In  a  case  where  the  submission  was  of  all 
matters  in  difference,  and  the  defendant  omitted  to 
submit  questions  which  he  alleged  ought  to  have  been 
decided,  he  was  naturally  held  to  be  precluded  from 
so  doing  by  the  course  which  he  himself  had  pursued  .* 

§  1597.  Where  the  award  is  uncertain  on  its  face, 
and  that  uncertainty  is  not  removed  by  the  arbitrator's 
evidence,  the  Court  refuses  specific  performance  of  the 
contract,  though  the  plaintiff  may  waive  all  claims 
beyond  the  award  as  construed  against  him.° 

§  1598,  Where  the  plaintiff  has  first  sought  to  set 
the  award  aside,  it  is  doubtful  whether  he  can  after- 
wards turn  round  and  maintain  an  action  for  the 
specific  performance  of  it,  especially  where  there  has 
been  a  considerable  lapse  of  time.* 

1  Nickels  v.  Hancock,  7  De  G.  M 
&  G.  300. 


2  S.  C.     See  supra,  §  420. 

3  Nickels  v.  Hancock,  7  De  G.  M. 
&  G.  300;  Wakefield  v.  Llanelly 
Railway  and  Dock  Co.,  3  I)e  G.  J. 
t%  S.  11.  Consider,  however,  sect.  10 
of  the  Arbitration  Act,  1889. 


*  Hawksworthv.  Brammall,  5  My. 
&  Or.  281. 

''  Wakefield  v.  Llanelly  Railway 
and  Dock  Co.,  3  De  G.  J.  &  S.  11. 

"  Blackett  v.  Bates,  L.  E.  1  Oh. 
117;  35  L.  J.  Oh.  324;  reversing 
S.  0.  2  H.  &  M.  270,  610.  As  to 
setting  aside  an  award,  see  sect.  11 
(2)  of  the  Arbitration  Act,  1889. 
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§  1599.  The  cases  wliich  have  arisen  of  misconduct  Misoon- 
or  impropriety  of  conduct  on  the  part  of  persons  appointed  valuer. 
to  value  a  rent,  or  the  amount  of  purchase-money,  throw 
light  on  the  Avay  in  which  the  Court  would  regard  like 
misconduct  on    the   part   of    persons    more    accurately 
described  as  arbitrators/ 

1  See  Emery  v.  Wase,  8  Ves.  505;      sect.  11  (1)  of  the  Arbitration  Act, 
OJiichester  v.  Mclntire,  4  Bli.  N.  S. 


1889,  where  an  arbitrator  or  umpire 
has  misconducted 
Gr.  P.  &  J.  333.     Note  that,  under      may  remove  him. 


78  ;  Parhen  v.  Whitby,  T.  &  R.  366 ; 

OrmesY.  Beadel,  2  Giff.  166;  2  De      lias  misconducted  himself,  the  Court 


CANADIAN  NOTES. 

Specific  Performance  of  Aivard. 

In  Norvall  v.  The  Canada  Southern  Railway  Co.,  5 
O.A.E.  13,  it  was  held,  that  the  plaintiff  was  entitled  to 
specific  performance  of  an  award  giving  him  damages 
for  his  land  taken  by  the  defendant,  and  it  was  ques- 
tioned whether,  even  if  the  sum  awarded  was  so  excessive 
as  to  shew  fraudulent  or  improper  conduct  on  the  part  of 
the  arbitrator,  it  would  be  a  defence  in  such  a  proceeding. 
Per  Moss  C.  J.A. :  "The  general  rule  in  equity  was  that 
a  bill  would  lie  to  enforce  specific  performance  of  an 
award  where  the  thing  awarded  to  be  done  was  such  that 
a  Court  of  Equity  would  have  compelled  its  performance 
in  specie,  if  agreed  to  by  the  parties  themselves.  The 
parties  having  agreed  to  act  according  to  the  arbitrator's 
direction,  his  decision  is  tantamount  to  an  agreement 
upon  the  terms  he  lays  down,  but  it  does  not  follow  that 
the  Court  extends  to  an  award  the  same  liberal  jurisdic- 
tion which  it  exercises  in  the  case  of  an  ordinary  agree- 
ment of  refusing  to  compel  specific  performance  on  the 
ground  of  the  harshness  or  unreasonableness  of  the 
terms.  In  Wood  v.  Griffith,  1st  Swanston  43,  Lord 
Eldon  held  that  the  objection  of  unreasonableness  could 
not  be  sustained,  but  he  seems  to  have  proceeded  upon  the 
ground  that  the  parties  must  abide  by  the  decision  of  the 
domestic  tribunal  that  they  had  themselves  chosen. 
.  .  .  That  decision  was  commented  upon  by  Lord 
Justice  Turner  in  Nichols  v.  Hancock,  7  D.M.  &  G.  300. 
While  that  learned  Judge  was  perhaps  prepared  to 
agree  that  the  arbitrator's  judgment  should  be  final, 
when  it  was  a  fair  subject  of  discussion  and  consideration 
whether  one  course  or  another  was  the  right  one,  he  in- 
timated an  opinion  that  the  objection  of  unreasonable- 
ness ought  to  prevail  where  the  judgment  of  the  arbitra- 
tor went  the  length  of  destroying  the  right  of  one  of  the 
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parties,  though  the  parties  had  never  authorized  him  to 
decide  that  any  one  of  them  had  no  right,  but  only  agreed 
that  he  should  determine  the  mode  in  which  their  right 
and  interests  would  be  regulated.  The  general  doctrine 
I  take  to  be  established  by  the  cases  is,  that  the  Court 
will  not  refuse  specific  performance  on  the  ground  that 
the  price  fixed  is  unreasonable." 
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CHAPTER  IX. 

CONTRACTS  TO  REFER  TO  ARBITRATION. 

§  1600.  With    regard    to    contracts    to    refer    to  Court 

1_  •  •  •        •         1  1  1         /-<  -n  •       ^^  '^°' 

arbitration,  it  is  clear  that  the  Court  will  not  entertain  enforce 

..«.,.  .p.  „  .       .    ,       .     themaffir- 

actions  lor  their  specinc  periormance, — a  principle  m  mativeiy. 
the  first  place,  it  seems,  acted  upon  by  Lord  Thurlow 
in  a  case  of  Price  v.  Williams,^  and  which  has  been 
since  well  established.^  In  one  case  Knight  Bruce  and 
Turner  L.J  J.,  upon  this  amongst  other  grounds,  refused 
to  compel  the  specific  execution  of  a  bond  to  refer  to 
arbitration.^ 

§  1601.   In  like  manner  we  have  seen  that,  where  Contraot 
there  is  a  contract  to  buy  at  a  price  to  be  fixed  by  prioe^o^ 
persons  to  be  named,  the  Court  can  neither  compel  a  ^'^  ^^®'^' 
defendant  to  name  a  valuer,   nor  compel   a  valuer  to 
value,  nor  compel  the  defendant  to  sell  at  any  other 
value.* 

§  1602.  There    is,    however,    a    case    before    Leach  Mowe  v. 
V.C,  somewhat  briefly  reported  as  to  its  circumstances, 
in  which,  the  vendor  refusing  to  permit  the  referees 
to   come  upon  the  land,  the  Court  compelled  him  to 
permit  the  valuation.^ 

1  Referred  to  in  6  Ves.  at  p.  818.  ^  South    Wales    Railway    Go.   v. 

On  the  subject  of  arbitration,  see  The       Wythes,  5  De  G.  M.  &  G.  880. 

Laws   of  England,  yoI.   1,  pp.  437  ,  yf^ks   v.   Davis,    3  Mer.   507; 

^'  f  S'-  „^  ^  Darbey  v.   Whitaher,  4  Drew.  134 ; 

^  Street  v.  Rigly,  6  Ves.  815 ;  per      y^^j^^^  ^_  y^j^^^^^  ^   ^  ^  ^     529  . 

Grant  M.R.  in   Gourlay  v.  Duke  of  ^  35^  ^^ 

Somerset,    19    Ves.    429;    Agar  v. 

MacMew,  2  S.  &  S.  418 ;  Oervais  v.  *  Morse  v.  Merest,    6    Mad.    26. 

Edwards,  2  Dr.  &  War.  80.  See,  too,  supra,  §  1158. 
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luequit-        §  1603.  Though   the  Court   will  thus  refuse  speci- 

able  re-       „      -  »  „  ,  .  .  • 

fusaiof  rieally  to  enforce  references  to  arbitration,  an  mequit- 
to^refer.  f^ble  refusal  of  a  plaintiff  to  make  such  a  reference  may 
disentitle  him  to  the  aid  of  the  Court,  on  the  principle 
that  he  who  seeks  equity  must  do  equity.  Thus, 
where  a  deed  was  executed  which  created  a  lien  for 
the  amount  of  a  solicitor's  bills  and  advances,  the 
amount  of  which  was  to  be  settled  by  arbitration,  and 
the  arbitrator  died  before  the  award  was  made ;  in 
a  suit  seeking  the  reconveyance  of  the  propert)^, 
Alderson  B.  held  that  the  contract  between  the  parties 
was  composed  of  two  distinct  parts, — the  first  admitting 
that  some  balance  was  due  to  the  solicitor,  and  the 
second,  a  contract  for  a  specific  mode  of  ascertaining 
that  balance  ;  that  the  latter  part  alone  had  failed ; 
that  the  former  part  remained  entire,  and  that  the 
Court  would  not  decree  a  reconveyance  without  the 
plaintiff's  consenting  to  do  equity  by  having  the 
accounts  taken  by  the  Master.^ 
Arbitra-        §  1604.  By  the  4th  section  of  the  Arbitration  Act, 

tion  Act,  ,  .  . 

1889.  1889,  every  Court  has  power  under  certain  circum- 
stances to  stay  proceedings  in  actions  in  respect  of  any 
matters  agreed  to  be  referred  to  arbitration.  A  similar 
power  had  been  given  by  the  Common  Law  Procedure 
Act,  1854,  s.  11.  Under  this  enactment  orders  have 
been  made  which  have  indirectly  the  effect  of  com- 
pelling the  plaintiff  specifically  to  perform  the  contract 
to  refer  to  arbitration.^ 

1  Gheslyn  v.  Dally,  2  Y.  &  C.  Ex.  26 ;  also  Lyon  v.  Johnson,  40  Ch.  D. 
170.  579,  and  Re  Carlisle,  44  Ch.  D.  200 

2  For  cases  under  this  section  in  (discretion  of  the  Court);  Pini  v. 
the  Court  of  Chancery  and  in  the  Roncoroni,  [1892]  1  Ch.  633  (receiver 
Chancery  Division,  see  Willesford  and  stay  of  proceedings) ;  Barnes  v. 
T.  Watson,  L.  E.  14  Eq.  572;  8  Cli.  Youngs,  [1898]  1  Ch.  414.  See,  too, 
473 ;  Plews  v.  Baher,  L.  E.  16  Eq.  Kitts  v.  Moore  (injunction  restraining 
564;  Gillett  V.  Thornton,  L.  E.  19  arbitration),  [1895]  1  Q.  B.  253 ;  and 
Eq.  599 ;  Newton  v.  Taylor,  L.  E.  Foster  v.  Hastings  (injunction  in  aid 
19  Eq.  14 ;  Law  v.  Garrett,  8  Ch.  D.  of  arbitration),  87  L.  T.  736. 


775 


CHAPTER  X. 

CONTRACTS  NOT  TO  APPLY  TO  PARLIAMENT. 

§  1605.  The     Court     has     not     infrequently    been  Mode  of 
asked  to  enforce  the  specific  performance  of  a  contract  ment. 
not  to  apply  to  Parliament,  by  means  of  an  injunction 
restraining  such  application. 

§  1606.  It  is  perfectly  clear  that  a  Court  of  Equity  Court  has 
has    power,  upon    a    proper    case    being    made    out,   to  lion  in 
enjoin  a  person  from  petitioning  Parliament ;  for  the  ^a'se"^^'^ 
Court  merely  acts  in  personam,  and  does  not  therefore 
in  any  way  interfere  with  the  proceedings   of  Parlia- 
ment :  ^  but  what  is  a  proper  case  for  this  interference 
of  the  Court  is  a  question  of  considerable  difiiculty. 
It  has  even  been  said  that  it  is  difficult  to  conceive  or 
define  what  are  the  cases  in  which  it  would  be  proper 
for   the    Court    to    exercise   its    undoubted    power    of 
restraining    any    person    from     making    an     improper 
application  to  Parliament.^ 

§  1607.  The  mere  fact   that   the  intended  applica-  where 
tion  to  Parliament  will  abrogate  existing  rights   and  win  not 
create  new  ones  can  give  no  right  to  such  an  injunc-  ™*^'^^®'^®- 
tion ;    for    that   would   be   to  restrain    Parliamentary 
interference   in   all    such    cases.^     Nor  will   the   Court 

^   Ware  v.  Grand  Junction  Water-      1  Bail.  C.  436. 


ivorks   Co.,  2  R.  &   My.  470,  483 


Heafhcote    v.    North     Staffordshire      Railway  Arrangement  Act,  L.  R.  5 


Bailway    Oo.,   2    Mac.   &    G.   100 
Lancaster  and  Carlisle  Bailway  Oo, 
V.  North  Western  Bailway  Co.,  2  K 
&    J.  293.    See    also  Att.-Gen.   v. 
Manchester  and  Leeds  Bailway  Co. 


2  Be  London,  Chatham  and  Dover 


Ch.  671,  679.  See,  too,  Steele  v. 
North  Metropolitan  Bailway  Co., 
L.  R.  2  Ch.  237. 

3  Seathcote  v.  North  Staffordshire 
Bailway  Co.,  2  Mac.  &  G.  100. 
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interfere,  even  where  for  the  protection  of  private 
interests  a  contract  not  to  apply  to  Parliament  has 
been  entered  into,  provided  the  party  making  the 
application  to  the  legislature  may  urge  it  upon  grounds 
of  public  policy,  of  which  Parliament  can  judge,  but 
a  Court  of  Equity  cannot.^  This  seems  to  apply  to  all 
cases  in  which  the  application  is  in  soliciting  a  Bill ; 
for  in  all  such  cases  grounds  of  a  public  nature  may  be 
urged. 
Lancaster  §  1608.  Accordingly,  in  a  case  where  the  defen- 
way  Co.Y.  ^^T^^  company  contracted  with  the  plaintiff  company 
WesL-n  ^^^  *°  make  any  line  connecting  their  respective  rail- 
Baiiway  ways  except  one  which  had  been  already  applied  for 
by  the  defendants,  and  in  consideration  of  this  the 
plaintiffs  agreed  to  support,  instead  of  opposing  (as 
they  had  previously  done),  the  application  of  the 
defendants  for  the  last-mentioned  line,  and  the 
plaintiffs  performed  their  part  of  the  contract,  and 
the  defendants'  application  was  successful ;  the  Court 
nevertheless  refused  to  restrain  the  defendants  from 
applying  to  Parliament  in  contravention  of  their  con- 
tract, considering  that  such  an  application,  if  successful, 
would  be  so  on  public  grounds,  of  which  the  Court 
could  not  judge,  and  that,  if  it  were  rejected,  the 
breach  of  the  contract,  if  a  legal  one,  might  be  com- 
pensated for  in  damages.^ 
Where  §  1609.  The    only    case,   therefore,    in    which    the 

aoWnron  Court  would  interfere  appears  to  be  when  the  applicant 
private     ^g  acting  on  private  grounds  only.     "  It  might  well  be 

grounds  o  j:  o  ./  o 

only.  conceived,"  said  Lord  Hatherley  (then  Wood  V.C.)  in 
one  case,  "  that  where  a  tenant  for  life  had  stipulated 
that  he  would  not  apply  for  a  private  Act,  he  might  be 

'  Lancaster  and  Carlisle  Railway      Board  of  Works,  L.  R.  13   Bq.  at 

Co.  V.  North  Western  Railway  Co.,      '^' .      '  ,  ^    ,    , 

^  Lancaster  and  Carlisle  Railway 
2  K.  &  J.  293.     See,  too,  ver  Bacon       ^.^  ^_  J^^^f^  ^^^^^^  ^^^^^^   ^^  _ 

V.C.    in     Telford    v.    Metropolitan      2  K.  &  J.  293. 


CONTRACTS   NOT   TO   APPLY   TO    PARLIAMENT.  11"! 

restrained  from  so  doing If  a  man  liad  made 

an  agreement  to  buy  a  house  or  field,  and  afterwards 
found  the  agreement  inconvenient,  and  wished  to  apply- 
to  Parliament  to  set  it  aside,  that  possibly  might  be  a 
case  in  which  the  Court  would  interfere,  and  say  that 
this  not  being  a  matter  of  public  policy,  the  man  should 
not  make  the  application."  ' 

1  Stede  V.  North  Metropolitan  Tramway  Co.,  L.  R.  2  Ch.  238,  n. 
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CHAPTER  XL 

CONTRACTS  TO  INDEMNIFY. 

§  1610.  Agreements  for  indemnity,  whether  taking  The  juns- 
the  form  of  a  covenant  or  of  an  executory  contract,  appear 
equally  to  attract  the  jurisdiction  of  the  Court  by  way 
of  specific  relief.^     All  or  most  of  the  reported  cases  are 
on  executed  contracts. 

§  1611.  A  contract  by  A.  to  indemnify  B.  against  a  Where 
payment  is  not  broken  till  the  payment  has  been  made  :  by  the 
and  when  made  by  B.,  he  might,  before  the  Judicature  ohauoery 
Acts,  have  recovered  the  amount  paid  by  an  action  at 
Law,  and  have  obtained  in  that  way  all  that  he  needed. 

But  where  the  contract  by  A.  is  to  indemnify  B. 
against  all  claims  aud  demands  of  C,  there  is  a  breach  so 
soon  as  C.  makes  the  claim, ^  and  B.  may  here  usefully 
invoke  the  aid  of  a  Court  of  Equity  to  compel  A.  to 
satisfy  his  demand  to  the  relief  of  B.,  and  thus  specifi- 
cally to  perform  the  contract :  and  accordingly,  in  such 
cases,  the  Court  of  Chancery  entertained  jurisdiction. 

§  1612.  In  the  case  of  Ranelaugh  v.  Hayes^  the  iJane- 
plaintiff  assigned  certain  shareM  to  the  defendant,  and  Hayes. ' 
the  defendant  covenanted  with  the  plaintiff  to  in- 
demnify him  against  (amongst  other  things)  all  de- 
mands in  respect  of  the  shares :  the  plaintiff  was 
prosecuted  for  a  demand  by  the  Crown,  and  accord- 
ingly prayed  specific  performance,  which  was  granted. 

1  See  per  Kindersley  V.C.  in  &  W.  284 ;  Carr  v.  Boherts,  5  B.  & 
London  and  South  Western  Baihuay  Ad.  78 ;  Taylor  v.  Toung,  3  B.  &  Al. 
Co.  Y.  Humphrey,  6  W.  E.  784.  521 ;  Fenny  v,  Fox,  8  B.  &  C.  11. 

2  Warwick  v.  Bichardson,  10  M.  ^  1  Vern.  189. 
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The    decree    extended   not    only  to   the    claim    then 

advanced,  but   to  future   demands,  and   directed    the 

Master,  toties  quoties   any   breach   should   happen,    to 

report  it  to  the  Court.     It  is  conceived  that  such  a 

judgment   could  not   now  be   pronounced   as   regards 

future  and  repeated  acts.^ 

Anglo-  §  1613.  In  a  much  more  modern  case  Company  A, 

lian^&c.    assigned  its  business  to  Company  B.,  and  Company  B. 

Insurance  covenanted   with   Company   A.  that   the   shareholders 

pl^ident  °^  Company  A.  should  out  of  the  funds  of  Company  B. 

dc.  In-     \)Q  indemnified  against  all  liabilities  in  respect  of  Com- 

Co.  pany  A.     Actions  and  suits  were  instituted  by  various 

persons  against  Company  A.  in  respect  of  claims  against 

which  the  indemnity  had  been  given,  and  these  were 

not    paid   by   Company  B.     Company   A.    thereupon 

sued  for  and  obtained  a  declaration  of  the  liability  of 

Company  B.  to  perform  their  indemnity.^ 

'^  See  Lloyd -v.  Dimmack,  7  Gh.  D.  ^Anglo-Australian,    &c.    Co.    v. 

398  ;     Hughes- Hallett     v.     Indian  British  Provident,  &c.  Sonieft/,  3  Griff. 

Mammoth  Gold  Mines  Co.,  22  Oh.  D.  521 ;  4  De  G.  F.  &  J.  341.    See  also 

561.  Story,  Bq.  Jur.  §  850. 
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Miscellaneous  Cases. 


The  digests  include  a  number  of  cases  under  tlie  head 
of  specific  performance  which  deal  with  the  substantive 
law  of  contract  or  questions  as  to  the  evidence  by  which 
the  contract  may  be  proved.  It  has  been  found  impos- 
sible to  classify  all  of  these  under  the  author's  various 
chapters,  although  these  also  cover  questions  of  sub- 
stantive law  and  not  merely  questions  relating  to  the 
remedy.  Such  cases  as  could  not  be  brought  within  the 
scope  of  any  of  the  author's  chapters  and  may  neverthe- 
less be  looked  for  by  practitioners,  will  be  found  under 
this  heading. 

In  McFarlane  v.  Dickson,  13  Grant's  Ch.  263,  a  con- 
tract was  entered  into  for  a  lease,  and  the  intended 
lessee  on  the  faith  thereof  entered  into  possession,  paid 
rent  and  made  improvements.  Both  parties  died  with- 
out executing  any  writing  stating  the  bargain  and  before 
any  dispute  as  to  the  sale  arose.  On  a  bill  by  the  repre- 
sentatives of  the  intended  lessee  for  specific  performance, 
the  parol  evidence  was  not  alone  sufficient  to 
establish  clearly  the  terms  of  the  transaction,  but, 
there  being  found  among  the  papers  of  the  in- 
tended lessor,  a  County  Court  Judge,  an  un- 
executed lease  in  his  own  handwriting,  the  Court 
was  satisfied  that  this  paper  contained  the  terms  of  the 
lease  bargained  for  and  a  specific  performance  having 
been  decreed  in  Chancery,  the  decree  Avas  affirmed  on 
appeal. 

In  McKensie  v.  Yielding,  13  Grant's  Ch.  259,  the 
plaintiff'  was  the  lessee  of  some  ordnance  land  and  as- 
signed his  interest  therein  to  the  defendant  in  1847,  the 
latter  agreeing  in  consideration  of  such  assignment  to 
pay  off  an  execution  against  the  plaintiff  then  in  the 
sheriff's  hands,  and  if  the  Ordnance  Department  would 
give  the  defendant  a  deed  in  fee  of  the  lot,  or  a  lease 
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renewable  in  perpetuity  at  the  then  rent,  to  release  a 
mortgage  he  had  against  the  plaintiff  on  other  lands. 
The  Department  refused  to  do  either,  but  eleven  years 
afterwards  sold  the  land  to  the  defendant  at  a  price 
greatly  exceeding  the  sum  of  which  the  rent  would  be 
interest  at  six  per  cent.  The  bill  was  for  the  discharge 
of  the  mortgage,  but  was  dismissed  and  the  decree  of  the 
Court  below,  dismissing  the  bill  was  affirmed  on  appeal. 
"It  never  could  be  held  that  the  defendant  was  to  release 
the  mortgage,  however  large  the  sum  he  might  pay  for 
the  land." 

The  owner  of  lands  over  which  the  Grand  Trunk 
Railway  would  pass,  offered  to  convey  a  portion  thereof 
for  a  station  house,  upon  certain  conditions,  which  offer 
was  rejected.  Afterwards,  an  agreement  was  made  with 
the  solicitor  of  the  contractors  which  was  reduced  to 
writing  and  signed  by  the  owner  agreeing  to  convey  a 
quantity  of  land  not  to  exceed  ten  acres  upon  condition 
that  the  station  should  be  placed  upon  it.  The  owner 
afterwards  refused  to  convey  unless  the  contractors 
would  secure  to  him  three  crossings  over  the  railroad 
track,  and  brought  an  action  of  ejectment  to  turn  the 
parties  out  of  possession  of  the  land  so  agreed  to  be  con-, 
veyed. 

Upon  a  bill  filed  for  that  purpose,  the  Court  decreed 
specific  performance  of  the  agreement  to  convey  and  an 
injunction  to  stay  the  ejectment,  notwithstanding  that 
the  defendant  swore  that  the  condition  upon  which  he 
agreed  to  convey  was  that  the  crossings  should  be 
secured  to  him.    Jackson  v.  Jessup,  5  Grant's  Ch.  524. 

An  action  having  been  instituted  by  a  legatee  against 
the  executors  and  residuary  devisees  of  a  testator 
alleging  an  express  agreement  by  all  to  pay  in- 
terest upon  a  legacy  which  by  the  law  was  not  recover- 
able, to  which  the  executors  pleaded  and  judgment  was 
given  in  their  favour,  but  judgment  was  recovered  by  the 
residuary  legatees  by  default,  who  afterwards  fyled  a 
bill  against  the  executors,  claiming  the  specific  perform- 
ance of  a  covenant  by  the  executors  to  indemnify  against 
the  claim  of  such  legatee,  it  was  held  in  Crooks  v.  Tor- 
rence,  8  Grant.  220,  that,  their  own  default  having  been 
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the  cause  of  judgment  passing  against  them  formed  no 
ground  for  the  residuary  devisees  coming  into  equity  for 
indemnity. 

It  was  held  in  Casey  v.  Jordan,  5  Grant's  Ch.  467, 
in  1866,  that  the  Eegistry  Acts  did  not  apply  to  instru- 
ments executed  previously  to  the  grant  from  the  Crown. 
Where,  therefore,  a  locatee  of  land  executed  a  bond  to 
convey  and,  after  the  issuing  of  the  papers,  sold  and  con- 
veyed the  property  to  a  rthird  party,  who  again  sold  and 
executed  a  conveyance  to  a  purchaser  for  value,  but 
before  either  had  paid  the  purchase  money,  the  holder 
of  the  bond  having  registered  the  same,  filed  and  served 
a  bill  for  specific  performance,  it  was  held,  that  neither 
vendee  was  in  a  position  to  plead  a  purchase  for  value 
without  notice,  and  that  the  plaintiff  was  entitled  to  a 
specific  performance  with  costs.  The  plaintiff's  right 
to  relief  was  resisted  on  two  grounds,  first,  because  the 
plaintiff's  unregistered  contract  was  fraudulent  and 
void  under  the  registry  laws,  as  to  the  defendant,  who 
claimed  under  deeds  duly  registered  without  any 
actual  notice  of  the  plaintiff''s  equitable  title ;  secondly, 
because  the  Court  would  not  take  any  steps  against 
the  defendants  who  had  acquired  the  legal  estate  and 
were  purchasers  for  value  without  notice. 

In  Holland  v.  Moore,  12  Grant's  Ch.  296,  it  was  held 
that  the  only  instruments  executed  before  patent  which 
can  be  registered  in  the  county  registry  office  are  such  as 
create  a  mortgage,  lien  or  encumbrance  on  the  land.  In 
this  case  A.  bargained  with  B.,  the  locatee  of  the  Crown, 
for  the  purchase  of  an  unpatented  lot,  free  from  encum- 
brances, and  obtained  a  bond  for  a  deed,  and  paid  B.  the 
full  consideration.  B.  afterwards  borrowed  money  on 
the  security  of  the  lot  from  C,  who  took  out  the  patent 
and  conveyed  the  lot  to  B.,  and  received  from  him 
the  mortgage  without  notice  of  A.'s  claim.  After 
the  loan  had  been  agreed  to,  but  before  it  was  carried 
out,  A.  registered  his  bond  in  the  registry  office  of  the 
county,  Avhere  the  land  was  situate.  A  bill  by  A.  against 
C.  for  specific  performance  of  the  contract  was  dismissed 
with  costs.  This  case  was  decided  in  1866  and  Mowat 
V.-C,  in  delivering  judgment,  said :  "The  legislature  has 
seen  fit  to  allow  registration  in  the  county  where  the 
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land  lies  of  any  instrument  affecting  the  land  in 
law  or  equity  when  executed  after  the  granting  of 
the  patent,  and  to  give  effect  to  such  registered  instru- 
ments as  against  subsequent  transactions,  though  the 
parties  claiming  under  the  subsequent  transactions  had 
no  notice  of  the  registered  instruments  and  dealt  in 
ignorance  of  them.  But  in  regard  to  instruments  execut- 
ed before  patent.  Parliament  has  expressly  confined 
registration  in  the  county  registry  office  to  mortgages, 
encumbrances  and  liens,  and  I  have  no  power  to  extend 
the  effect  of  such  registration  to  other  cases." 

In  M'cGrumm  v.  Crawford,  9  Grant's  Ch.  337,  a  parol 
contract  was  entered  into  for  the  sale  of  one  acre  of  land 
the  consideration  for  which  was  paid  and  the  purchaser 
let  into  possession  of  the  property  which  he  occupied, 
improved  and  built  upon.  Afterwards,  in  the  same  year, 
the  vendor  executed  by  way  of  security  a  life  lease  to 
another  person  of  fifty  acres  including  the  acre  so  sold. 
This  occurred  in  1858.  In  1860,  a  bond  was  executed  by  the 
vendor  to  the  Avife  of  the  purchaser  for  the  conveyance  of 
the  acre  to  her.  In  1862,  the  lessee  for  life  purchased  the 
50  acres  in  fee  and  the  conveyance  to  him  was  duly  re- 
gistered, the  bond  for  the  conveyance  of  the  acre  never 
having  been  registered.  The  purchaser  of  the  acre  hav- 
ing filed  a  bill  for  specific  performance  of  the  parol  con- 
tract, the  Court  refused  this  relief,  the  parol  contract 
having  become  merged  in  the  written  contract  or  bond, 
but  offered  the  plaintiff,  at  the  risk  of  costs,  permission 
to  amend  by  alleging  the  written  contract  and  to  give 
further  evidence  to  establish  direct  notice  of  the  bond. 
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The  Case  of  Bolton  Partners  ■;;.  Lambert. 

This  case,  reported  31  Ch.  D.  295  (followed  by  the  Court  of 
Appeal  in  In  re  Portuguese  Copper  Mines,  Limited,  Ex  parte 
Badman,  45  Ch.  D.  161),  seems  so  important  and  so  worthy  of 
further  consideration  by  any  Court  not  bound  by  it,  that  I 
venture  to  offer  a  few  respectful  criticisms  upon  it.  In  the 
case  in  question  an  offer  was  made  by  the  defendant  to  one 
Scratchley,  as  the  managing  director  of  the  plaintiff  company : 
Scratchley  had  no  authority  to  accept  the  offer,  but  neverthe- 
less accepted  the  offer ;  the  defendant  then  withdrew  his  offer ; 
and  after  the  withdrawal  the  plaintiffs  ratified  Scratchley's 
acceptance.  It  was  held  that  the  withdrawal  by  the  defendant 
was  inoperative.  The  decision  seems  to  raise  some  difficulties, 
both  practical  and  legal.  It  seems  to  follow  from  it  that  the 
intervention  of  a  mere  stranger  may  prevent  a  person  who  has 
made  an  offer  from  withdrawing  that  ofier  until  it  be  seen 
whether  the  person  to  whom  it  is  made  will  ratify  it  or  not, 
and  consequently  places  that  person  in  the  difficult  position  of 
neither  having  a  contract  nor  a  right  to  withdraw  an  offer.  An 
offer  made  to  a  principal  may  be  withdrawn  :  an  offer  made  to 
a  person  who  professes  to  be  an  agent,  but  is  not,  cannot  be 
withdrawn ;  so  that  the  person  making  the  offer  is  worse  off  in 
the  latter  than  the  former  case.  At  the  time  the  defendant,  in 
the  case  under  discussion,  withdrew  his  offer,  there  was  nothing 

'  See  an  article  by  Professor  Floyd  K.  Mechem,  intituled  "  A  Question  of 
Eatification,"  in  the  24tli  volume  of  the  American  Law  Eeview  (1890),  at 
p.  580.  This  article  appears  to  have  been  written  in  ignorance  of  the  Bolton 
Partners''  case,  but  agrees  in  its  conclusions  with  Note  A.  See,  too,  the 
observations  of  Chitty  J.  in  Dibbins  v.  Dibbins,  [1896]  2  Ch.  at  p.  351. 
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but  the  action  of  a  stranger,  and  it  seems  difficult  to  suppose 
that  that  could  deprive  the  defendant  of  his  common  law  right 
to  withdraw  an  offer  before  acceptance.  At  the  time  the 
plaintiffs  ratified  the  action  of  the  stranger,  an  act  had  been 
done  by  the  defendant  in  exercise  of  that  right,  and  it  seems 
difficult  to  suppose  that  subsequent  ratification  could  destroy 
the  operation  of  an  act  otherwise  valid.  In  a  case  in  which  it 
was  unsuccessfully  contended  that  subsequent  ratification  of  a 
notice  to  determine  a  lease  could  make  it  good,  Lawrence  J. 
said,  "  The  rule  of  law  that  omnis  ratihabitio  retrotrahitur,  &c., 
seems  only  applicable  to  cases  where  the  conduct  of  the  parties 
on  whom  it  is  to  operate,  not  being  referable  to  any  agreement, 
cannot  in  the  meantime  depend  on  whether  there  be  a  sub- 
sequent ratification.  But  here  the  intermediate  acts  of  the 
tenant  referable  to  the  terms  of  his  lease  are  to  be  affected  by 
relation."  ^  And  it  is  apprehended  that  in  a  general  way  rati- 
fication is  not  permitted  to  avoid  and  defeat  prior  acts  validly 
done  or  rights  previously  vested. 

The  effect  of  the  act  of  the  stranger  on  the  offer  of  the  defen- 
dant is  thus  explained  by  the  Court.  "  I  think,"  said  Cotton  L.  J., 
"  the  proper  view  is  that  the  acceptance  by  Scratchley  did  con- 
stitute a  contract,  subject  to  its  being  shown  that  Scratchley 
had  authority  to  bind  the  company."  "  Directly  Scratchley,  on 
behalf  and  in  the  name  of  the  plaintiffs,"  said  Lopes  L.J., 
"accepted  the  defendant's  offer,  I  think  there  was  a  contract 
made  by  Scratchley  assuming  to  act  for  the  plaintiffs,  subject  to 
proof  by  the  plaintiffs  that  Scratchley  had  that  authority." 

These  passages  seem  to  suggest  a  new  view  of  the  con- 
stitution of  a  contract.  For  at  the  moment  of  Scratchley's 
act  (his  so-called  acceptance),  it  is  said  that  a  contract  was 
constituted,  subject,  indeed,  to  something,  but  still  a  contract. 
Now,  at  that  moment,  the  plaintiffs,  to  whom  the  offer  was 
made,  had  exercised  no  will,  and  given  no  consent  to  the  pro- 
posal ;  so  that  if  a  contract  was  then  made  it  was  constituted 
without  the  will  of  one  of  the  contracting  parties,  and  at  the 
will  of  a  stranger. 

But  the  contract  so  constituted  was  subject  to  its  being  shown 
that  Scratchley  had  authority  to  bind  the  plaintiffs :  i.e.,  as  I 
understand,  that  the  contract  was  subject  to  a  condition :  the 
condition  cannot  be  the  proof  that  Scratchley  was  authorized  at 
the  moment  of  his  so-called  acceptance  ;  for  in  the  case  before 
1  Bight  d.  Fisher  v.  Guthell,  5  East,  499. 
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the  Court  that  was  not  the  case,  and  therefore  never  could  be 
proved.  The  condition  cannot  be  a  condition  precedent,  for 
then  there  would  have  been  no  contract ;  it  must  therefore  be 
a  condition  subsequent,  and  a  condition  subsequent  cannot 
make  good  that  to  which  it  is  appended,  but  may  avoid  it.  It 
is  apprehended,  therefore,  that  the  real  meaning  of  the  learned 
Judges  was  that  the  contract  would  be  avoided  if  it  were  not 
shown  within  a  reasonable  time  that  Scratchley's  act  had  been 
ratified.  So  that  the  contract  was  contingent  upon  a  subsequent 
expression  of  will  of  one  of  the  contracting  parties,  and  existed 
as  a  contract  before  that  will  was  exercised  or  expressed. 

If  the  principle  of  this  case  should  ever  come  before  a  Court 
not  bound  by  it,  it  may  be  worthy  of  consideration  whether  it 
should  not  receive  further  discussion. 
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Peench  Law  of  Specific  Performance. 

The  peculiarly  English  character  of  the  jurisdiction  in  specific 
performance  has  been  adverted  to  above  (§  5).  The  follovcing 
further  information  with  regard  to  the  French  law  may  not  be 
uninteresting. 

The  following  clauses  of  the  Code  Civil  bear  upon  the  point  :— 

"  1142.  Toute  obligation  de  faire  ou  de  ne  pas  faire  se  resout 
en  dommages  et  interets,  en  cas  d'inexecution  de  la  part  du 
d^biteur." 

"  1143.  ISTeanmoins  le  creancier  a  le  droit  de  demander,  que 
ce  qui  aurait  ete  fait  par  contravention  a  I'engagement  soit 
detruit ;  et  il  peut  se  faire  autoriser  a  le  detruire  aux  depens  du 
debiteur-,  sans  prejudice  des  dommages  et  interets,  s'il  y  a  lieu. 

"  1144.  Le  creancier  peut  aussi,  en  cas  d'inexecution,  etre 
autorise  a  faire  executor  lui-meme  I'obligation  aux  depens  du 
debiteur." 

Through  the  kindness  of  Professor  Holland,  of  Oxford,  I 
have  received  the  following  note  explanatory  of  the  subject 
from  M.  Eenault,  Advocate  and  Professor  of  Law  at  Paris  : — 

"  Le  debiteur  peut-il  etre  tenu  a  une  execution  en  nature 
(specific  performance),  ou  peut-il  ^tre  seulement  condamne  a 
des  dommages-interets  ? 

"  Les  principes  sont  poses  dans  les  articles  1143,  1143,  et 
1144,  du  Code  Civil.    Ces  trois  articles  doivent  etre  combines, 

'  In  connection  with  the  subject-matter  of  this  note,  see  an  article  by 
Mr.  M.  Sheldon  Amos  on  "  Specific  Performance  in  French  Law,"  in  17  Law 
Quarterly  Eeview,  372,  and  the  observations  of  "  B.  S."  in  8  Law  Quarterly 
Eeview,  252.    W.  D.  R. 

F.  3    B 
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et  il  en  results  une  doctrine  qui  pent  etre  resumee  de  la  maniere 
suivante  :— 

"La  formula  de  I'art.  1142  est  trop  generale :  ce  n'est  pas 
toute   obligation   de   faire   ou   de  ne   pas  faire  qui  se  resout 
uecessairement  en  dommages-interets,  c'est  celle  dont  I'exdcution 
effective  est  impossible  par  voie  de  contrainte,  parce  que  cette 
execution  forcee  ne  pourrait  ^tre  obtenue  sans  porter  atteinte  a 
la  liberte  individuelle  du  debiteur,  sans  exercer  une  pression 
mat^rielle  sur  sa  personne.      Ainsi  un  acteur  a   promis  a  un 
directeur  de  chanter  sur  son  theatre,  ou,  au  contraire,  de  ne  pas 
paraitre  sur  une  scene  rivale ;  s'il  refuse  de  tenir  ses  engagements, 
le  creancier  ne  pourrait  obtenir  I'ex^cution  effective  sans  §tre 
autorise  a  exercer  sur  la  personne  de  son  debiteur  des  violences 
physiques  pour  I'amener   de  force  sur   son    theatre,    ou  pour 
I'ecarter  du  theatre  rival.   Ces  violences,  cette  contrainte  physique 
dont  les  resultats  ne  pourraient  etre  que  fort  imparfaits,  sont 
contraires  a  I'esprit  et  au  texte  de  toute  notre  legislation,  et  c'est 
dans  ces  cas-la  que  I'obligation  se  resout   uecessairement  en 
dommages-interets. 

"  Un  proprietaire  a  promis  a  son  voisin  d'abattre  des  arbres 
qu'il  a  sur  son  propre  terrain,  et  qui  font  obstacle  a  la  vue  de  ce 
voisin.  Si,  se  repentant  de  cette  promesse,  et  dispose  a  faire  de 
grands  sacrifices  d'argent  pour  conserver  ses  arbres,  le  debiteur 
refuse  d'exdcuter  son  obligation,  le  creancier  pourra  ne  pas  se 
contenter  des  dommages-int^r^ts ;  il  obtiendra  I'autorisation 
d'entrer  sur  le  fond  de  son  debiteur,  et  de  faire  abattre  les 
arbres. 

"  Pour  les  details,  voir  le  Eepertoire  de  Dalloz,  33'""  volume, 
au  mot  Ohligation,  §  702  et  suivant.  Pothier,  Traite  des 
Obligations,  N""  146  et  suivant." 

Sir  Frederick  Pollock  has  favoured  me  with  a  note  on  this 
subject,  in  which  he  expresses  his  belief  that  M.  Eenault  has 
not  dealt  with  the  entire  subject,  and  has  confined  his  attention 
to  the  obligation  "  de  faire  ou  de  ne  pas  faire,"  and  omitted  to 
consider  the  obligation  "  de  donner,"  which  would  in  part 
correspond  to  om"  doctrine  of  specific  performance. 

Professor  Holland  has  also  reconsidered  the  subject  in  a  note 
to  the  5th  edition  of  his  work   on   Jurisprudence,^   and    his 

1  See  pp.  322,  323  of  the  11th  edition  of  the  work  (Holland's  Elements  of 
Jurisprudence). 
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conclusions  tend  to   emphasize  the  distinction  in  this  respect 
between  the  laws  of  the  two  countries. 

It  is  beyond  my  object  and  my  knowledge  to  attempt  an 
exact  comparison  of  the  English  law  with  that  of  Eome  or 
of  France,  or  to  ascertain  how  far  the  latter  may  have  approxi- 
mated to  the  principles  of  our  Equity  jurisdiction  in  specific 
performance.  But  it  would  appear  as  if  the  French  law  was 
still  limited  by  that  tenderness  for  the  liberty  of  the  subject 
which  the  old  Common  Law  judges  urged  as  an  objection  to 
the  Chancery  jurisdiction  which  might  end  in  imprisonment. 
(See  the  case  of  Bromage  v.  Gennings,  referred  to  in  the  next 
additional  note.) 
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ADDITIONAL  NOTE  C. 

(BY   THE  AUTHOR.) 


Cases  Illustrative  of  the  Early  Jurisdiction  of 
Chancery  in  Specific  Performance. 

(i)  EiCHARD  II. —  Wheler  v.  Huchynden  (2  Calendar  of  Pro- 
ceedings in  Chancery,  2).  Tiie  plaintiff  averred  an  agreement 
between  the  plaintiff  and  defendant  that  the  defendant  should 
grant  to  the  plaintiff  the  reversion  of  certain  lands ;  that  the 
defendant  lent  to  the  plaiatiff  the  deeds  to  enable  him  to  obtain 
advice  as  to  the  conveyance ;  that  the  plaintiff  came  to  London 
for  such  advice  and  incurred  expenses,  and  then  the  defendant 
refused  to  convey,  and  the  plaintiff  accordingly  sought  the 
Chancellor's  aid,  alleging  that,  as  he  had  no  specialty  or  writing 
of  the  covenant  he  could  not  sue  at  Common  Law.  He  asked 
for  judgment  according  to  that  which  loyalty,  good  faith,  and 
conscience  demanded  in  all  parts  for  the  love  of  God  and  in  the 
work  of  Charity.  It  has  been  suggested  ^  that  the  relief  sought 
was  not  specific  performance  of  the  covenant  or  contract,  but 
repayment  of  the  plaintiff's  expenses.  But  it  may  be  doubted 
whether  the  plaintiff  did  not  seek  a  wider  relief.  Whether  he 
obtained  any  or  what  relief  does  not  appear. 

(ii)  Henry  VI.  (no  year). — John  Jonesse  v.  John  PeneUy  and 
Win.  Peneley  (2  Calendar,  35)  is  a  suit  on  a  contract  entered 
into  between  Wm.  Peneley  and  the  plaintiff  for  the  sale  of  a 
house  and  garden  at  Berkhampstead,  of  which  John  Peneley 
was  feoffee  to  the  use  of  Wm.  Peneley,  in  which  the  plaintiff 
alleged  that  the  purchase-money  had  been  partly  paid. 

(ui)  Henry  VI.  (no  year). — Furhj  v.  Martin   and  Bamme 

1  By  Prof.  Ames  in  "  The  Green  Bag,"  Vol.  I.  No.  1,  p.  26,  published  at 
Boston,  Mass. 
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(2  Calendar,  40).  A  very  similar  case  to  Jonesse  v.  Peneley,  but 
in  this  case  the  sale  was  of  a  manor,  and  the  time  for  comple- 
tion at  the  place  fixed,  viz.,  the  parish  church,  had  passed,  and 
no  deed  had  been  executed. 

(iv)  27th  Henry  VI. — Lord  Scales  v.  Dame  Katherine  Felh'igge 
and  John  Dame  (2  Calendar,  26)  was  a  suit  brought  to  compel 
the  defendants  to  make  an  estate  to  the  plaintiff  in  reversion,  in 
accordance  with  a  purchase  on  which  the  plaintiff  alleged  that 
he  had  paid  the  purchase-money.     A  decree  was  made. 

(v)  Year  Book,  8th  Edw.  IV.  11,  pi.  4  B.— The  defendant 
had  promised  the  plaintiff  per  fidem  to  indemnify  him  in  his 
occupation  of  the  defendant's  benefice,  as  proctor  for  the  defen- 
dant ;  the  defendant  made  default,  and  thereupon  the  plaintiff 
sued  out  a  subpoena  in  Chancery.  Genney,  who  appeared  for 
the  defendant,  raised  various  objections,  as  that  by  reason  of  the 
pledge  of  faith  the  proceeding  ought  to  have  been  in  the  Court 
Christian,  and  not  in  Chancery,  and  that  it  was  the  plaintiff's 
own  folly  that  the  promise  was  not  in  a  deed  on  which  an 
action  at  law  might  have  been  maintained.  But  the  Chancellor 
overruled  all  these  objections,  and  said  that  the  plaintiff  should 
have  relief  in  Chancery.  Genney,  in  the  course  of  the  argu- 
ment, admitted  that  if  I  promise  you  to  build  you  a  house  or 
to  make  over  a  house  to  you  (de  faire  a  vous  un  meason),  and 
break  the  promise,  you  shall  have  remedy  by  subpoena.^  The 
case  is  interesting  as  showing  the  connection  of  the  jurisdiction 
in  specific  performance  with  the  old  jurisdiction  of  the  Ecclesi- 
astical Courts  in  cases  of  Lmsio  fidei. 

(vi)  Year  Book,  21st  Henry  VII.  41,  pi.  66.— In  this  case 
Fineux  C.J.,  in  discussing  the  extent  of  the  action  on  the  case 
observed,  that  if  one  bargains  with  me  that  I  shall  have  his  land 
to  me  and  my  heirs  for  20^.,  and  that  he  will  make  the  estate 
over  to  me,  and  I  pay  the  201.,  but  he  will  not  make  over  the 
estate  to  me  according  to  the  covenant,  I  may  have  an  action 
on  the  case  and  am  not  bound  to  sue  out  a  subpoena. 

(vii)  1  Edw.  VI. — Garrington  v.  Humphrey,  Tothill,  14. 

(viii)  11  &  12  Eliz.— Po^e  v.  Mason,  Tothill,  3. 

(ix)  12  'm.iz.—Hungerford  v.  Sutton,  Tothill,  62. 

(x)  25  'Eliz.—Benther  v.  Denlon,  Tothill,  3. 

(xi)  29  Wi-z.—King  v.  Roydon  (the  Practice  of  the  High 
Court  of  Chancery,  1672,  p.  42  b). 

1  This  is,  I  believe,  a  fair  statement  of  the  case,  but  in  points  I  feel  some 
uncertainty. 
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(xii)  41  Eliz. — Beeston  v.  Langford,  Tothill,  14. 
(xiii)  7th  James  I. — Throchmorton  v.  Throckmorton,  Tothill,  4. 
This  case  is  interesting,  as  the  decree  is  said  to   have   been 
made  by  the  judges'  advice. 

(xiv)  11th  James  I. — Bates  v.  Heard,  Tothill,  4. 
(xv)  (undated). — Foster   v.  Eltonhead,  Tothill,  4. 
(xvi)  14th  James  I. — Bromage  v.  Gennings,  EoUe,  354,  368. 
Bromage  sued  Gennings  in  the  Court  of  the  Marches  of  Wales 
for  not  executing  a  lease  according  to  his  bargain,  and  from  the 
statement  of  the  plaintiff's  counsel  it  appears  to  have  been  a  suit 
for  specific  performance,  and  not  to  recover  damages,  and  this, 
he  added,  is  usually  done  in  Chancery.    Thereupon  the  defen- 
dant moved  for  a  prohibition  and  obtained  it,  Coke,  Doddridge, 
and  Haughton  saying  that  Chancery  ought  not  to  do  so,  for 
then  to  what  purpose  are  the  actions  on  the  case  and  covenant  ? 
and  Coke  added  that  this  would  subvert  the  interest  of  the 
covenantor,  who  understands  that  it  is  at  his  election  either  to 
lose  the  damages  or  to  make  the  lease.     Doddridge  observed 
that  if  a  decree  was  made  for  the  execution  of  the  lease,  and  he 
did  not  chose  to  execute  it,  there  would  be  no  other  remedy 
than  imprisonment.    So  complete  was  the  unanimity  of  feeling 
in  the  Court,  that  Serjeant  Harris,  the  plaintiff's  counsel,  said 
that  the  part  he  took  in  the  matter  was  against  his  conscience. 
It  may  be  added  that  the  10th  volume  of  the  publications  of 
the   Selden   Society,  intituled,   "  Select   Cases   in   Chancery," 
contains  (see  especially  pp.  xxxv — xxxvi)  particulars  of  several 
interesting  cases  illustrative  of  the  early  jurisdiction  in  specific 
performance.   Some  of  these  appear  to  be  mixed  cases  of  specific 
performance  and  trust,  or  specific  performance  and  fraud.    They 
are  worthy  of  attention. 
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ABANDONMENT, 

delay  amounting  to,  539. 

evidence  of,  504. 

of  contract,  502,  504. 

of  right  to  rescind,  502,  603. 

And  see  Ebscission  ;  Waivek. 

ABATEMENT, 

mode  of  calculation  of,  623. 
purchase-money,  from,  238,  606,  616,  622,  625. 
purchaser's  right  to  enforce  contract  with,  238,  621. 
rent,  of,  385,  506,  508,  618,  623  n. 
road  not  "  made  up,"  for,  623. 
specific  performance  with,  385,  616. 

refused,  621,  622,  625,  631. 
And- see  Compensation. 

ABSTEACT  OF  TITLE, 

condition  for  delivery  of,  529,  534,  535  n.,  591,  690. 

delay  in  delivering,  535,  686. 

deliverable  "  immediately,"  534  n. 

effect  of  delay  in  delivery  of,  535,  686. 

examination  of,  after  time  for  completion,  546. 

perfect,  591,  593,  661,  672  n. 

retaining,  without  making  objections,  658. 

TIME  iq.v.)  for  delivery  of,  529,  584,  535  n. 

verification  of,  672,  673. 

when  complete,  670,  672. 

ACCEPTANCE, 

acts,  by,  149  n.,  151. 

agent  of  proposer,  communicated  to,  152. 

ambiguous,  141. 

communicated,  must  be,  140,  145. 

complete,  262,  263,  281. 

conditional,  141,  261,  262. 

completing  contract,  139. 
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ACCEPTANCE— conimwed. 

delay,  without,  140,  146. 

essentials  of,  140. 

expression  of  hope,  with,  144. 

formal  contract,  referring  to,  142,  144,  261,  262. 

goods,  of,  292,  293. 

indulgence,  granting,  144. 

institution  of  action,  by,  150. 

marriage,  evidenced  by,  151,  158. 

must  be  by  the  party  to  whom  offer  is  made,  139  n. 

new  term,  introducing,  142,  143,  150. 

what  is  not,  in  an,  144. 
nugatory  variation,  with,  144. 
of  highest  tender,  139  n. 
parol,  150, 151. 
plain,  140. 

posting  letter,  by,  145,  146,  152. 
promise  or  rbpebsbntation  (q.v.),  by  acting  on,  152. 
receipt  of  letter  of,  152. 
EBTEACTATioN  (q.v.)  before,  147,  148. 
simple,  141,  262. 

subject  to  title  being  approved  by  solicitors,  143,  259  n. 
tender  of,  149. 
time  of,  151. 

TITLE  (q.v.),  of,  451,  540,  560,  648,  649. 
unauthorized,  by  a  stranger,  149,  781. 
unconditional,  140,  142. 
unequivocal,  140. 
without  variance  from  offer,  140. 
written,  150. 

And  see  Proposal. 

ACCIDENTAL  INJUEY, 

loss  resulting  from,  677. 

ACCOMMODATION  WOEKS, 
contract  relating  to,  49. 

ACCOUNTS, 

adjustment  between  vendor  and  purchaser,  560. 

decree  for,  456. 

rents  and  profits,  of,  561. 

ACQUIESCENCE, 

breach  of  covenant,  in,  541. 

corporation,  by,  249. 

in  variance  from  prescribed  mode  of  renewal,  212. 

in  vendor's  proceedings  for  acquiring  estate,  666. 

not  amounting  to  waiver,  659. 

notice  of  refusal  to  perform,  in,  542. 

payments  and  possession  not  amounting  to,  545, 

possession  of  stranger,  in,  301. 
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AOEEAGE, 

abatement  for  deficiency  of,  refused,  608,  625. 

proportioned  to,  623. 
common  mistake  as  to,  389. 
compensation  after  conveyance  for  deficiency  of,  629. 

ACT  OF  BANKRUPTCY,  442,  469.     See  Bankedptcy. 

ACT  OF  GOD, 

alternative  rendered  impossible  by,  495. 
delay  arising  from,  687*. 
restoration  precluded  by,  369. 

ACT  OF  PARLIAMENT, 

vendor  allowed  time  to  obtain,  664. 

ACTION, 

for  specific  performance,  proceedings  in,  551  et  seq. 

of  deceit,  326. 

of  review,  557. 

on  the  case,  16. 

special  case  stated  in,  553. 

transfer  of,  651,  552. 

ACTOR, 

contract  by,  416,  418. 

ACTS  IN  CONTRAVENTION  OF  THE  CONTRACT, 
a  ground  of  defence,  473  et  seq. 
evidence  of  agreement  to  rescind,  473. 
forfeiture,  wMcb  would  have  worked,  473  et  seq. 
gross  and  wilful,  474. 

LEASE  (q.v.),  under  contract  for,  474.    And  see  Covenant. 
notice  of  intention  to  resell,  479. 
railway  company,  by,  480. 
repair,  in  respect  of  covenants  to,  475. 
small  breaches  of  good  faith,  480. 
waste,  474. 

ACTS  OF  OWNERSHIP, 

acceptance  of  title  worked  by,  657. 

affecting  vendor's  lien,  657. 

before  or  after  knowledge  of  objection  to  title,  655,  657. 

payment  into  Codet  (q.v.)  on  the  ground  of,  657,  706. 

receiver,  justifying  order  for,  657. 

"waiver  of  objections  worked  by,  657,  658. 

ACTS  OF  PART-PERFORMANCE,  291.     See  Paet-pbefoemanob. 

ADMINISTRATOR, 

durante  minoritate,  441  n. 

ADMISSION, 

assumed,  imless  denial  express,  285. 
contract,  of,  267,  281,  284,  285. 
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ABMISaiO'i^— continued. 

death  of  party  after  making,  285. 

executors,  by,  286. 

parol  contract,  of,  284,  313. 

pleadings,  in,  284,  286,  313,  654. 

purchaser,  by,  285. 

title,  of,  654. 

vendor,  by,  285. 

ADOPTION, 

of  contract  by  third  party,  166. 

ADVERSE  CLAIMANT, 

brought  into  litigation,  82,  87,  445. 

ADVOWSON, 

compensation  on  sale  of,  854,  427  n.,  617,  623. 
contract  for  sale  of,  354,  427  n. 
injunction  in  connection  with  sale  of,  569. 

AFFIDAVIT, 

may  satisfy  Statute  of  Frauds,  257,  263. 
under  reference  of  title,  666. 

AGENCY,  125  et  seq. 

cases  of,  an  exception  from  general  rule  respecting  parties,  92. 

contracts  of,  54. 

direct  evidence  of,  269. 

fact,  a  question  of,  274. 

inference  of,  269. 

ratification  in  place  of,  270. 

EEPEBSENTATION  (q.V.)  of,  270. 

unauthorized,  270,  273. 

AGENT, 

appearing  on  face  of  contract  as  principal,  125,  129. 

appointed  to  negotiate,  236. 

AUCTIONEER  (q.V.),  130,  131,  271,  272. 

authority  of,  126,  268,  272. 

authorized  to  sign  contract,  272. 

breach  of  duty  by,  208. 

claiming  to  have  contracted  for  his  own  benefit,  127. 

clerk  of,  272. 

communication  of  acceptance  to,  152. 

oontractitig  as  such,  125. 

contracts  by,  125. 

Crown,  for  the,  127. 

director,  128,  249,  327. 

estate  agent,  262, 268  n. 

exceeding  authority,  269. 

for  proposing  party,  152. 

FEAUD  iq.v.)  by,  360. 

house  agent,  268  n. 
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AGENT — continued. 

incapable  of  contracting,  135. 
INCAPACITY  (j.v.)  of,  to  perform  contract,  129. 
interest  in  the  property,  claiming,  130. 
MISREPRESENTATION  (q.v.)  by,  327,  329. 

to,  345. 
mode  of  appointment  of,  269. 
personal  qualities  relied  on,  where,  104. 
power  of  attorney,  appointed  by,  274. 
RATIFICATION  [q.v.)  of  contract  of,  249,  270. 
receipt  of  secret  commission  by,  208  n. 
requested  to  find  purchaser,  268. 
revocation  of  authority  of,  by  death  of  principal,  274. 

proved  by  parol,  274. 
signature  by,  264,  268. 
SOLICITOR  {q.v,},  131,  273. 
stakeholder  of  deposit,  130,  131. 
sued  with  principal,  127. 

without  principal,  129. 
suing  as  principal,  92,  103,  104,  125,  128. 

at  Common  Law  without  principal,  128. 
in  Chancery,  128. 
telegraph  clerk,  264,  274. 
to  sell  real  estate,  269. 
unassignable,  where  contract  is,  126,  127. 
unauthorized,  270. 
unnamed  principal,  of,  126,  127. 

when,  and  when  not,  a  proper  party  to  action,  92,  103,  104,  125, 
127,  129,  130,  131. 

AGEEBMENT, 

definitions  of,  1,  2.    And  see  Contract. 

ALLOWANCE, 

contract  to  pay,  232. 

ALTEENATIVE, 

clauns,  89,  518,  713. 
contract,  73,  76,  77,  283,  424,  494,  638. 
form  not  conclusive,  74. 
impossibility  of  one,  494  et  seq. 
one,  prevented  by  obligee,  498. 

by  stranger,  498. 
proposals,  151. 
relief,  56,  211,  618. 
remedy,  83,  297,  306,  518. 

AMALGAMATION, 

companies,  its  effect  on  contracts  of.  111,  112,  494,  510. 
contract  for,  414. 
results  of,  494  n. 
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AMBIGUITY, 

CONDITIONS  OF  SALE  (q.v.)  01'  particulars,  in,  588. 
latent,  in  writing  used  for  rectification  of  deed,  393. 

AMENDMENT,  56,  317. 

ANCIENT  LAWS, 

as  to  contracts,  4  n. 

ANNUITANT, 

death  of,  227,  448,  454,  456. 

ANNUITY, 

charged  on  expectancy,  737. 
contract  for,  107,  310,  896,  456. 
contract  to  sell  for,  453,  454. 
payable  out  of  dividends  of  stock,  35. 
sale  of,  after  death  of  annuitant,  448. 
sold  with  reversion,  228. 

APOSTOLICAL  CONSTITUTIONS,  9. 

APPEENTICE, 

contract  to  be,  54,  134. 
contract  to  teach,  102. 

APPEOPEIATION, 
of  goods,  171. 
of  purchase-money,  681,  682,  687,  688,  698.     And  see  Interest. 

APPEOVAL, 

of  draft,  not  a  contract,  259. 

of  title,  contract  subject  to,  259  n. 

AEBITBATiaN, 

contracts  to  refer  to,  773,  774. 

inequitable  refusal  of  plaintiff  to  refer  to,  774. 

injunction  in  cases  of,  774  n. 

provisions  of  Arbitration  Act,  1889.. .774. 

under  Lands  Clauses  Act  as  to  pui'chase-money,  64,  712. 

AEBITEATION    ACT,  1889...117,  767  n.,  770  n.,  771  n.,  774. 
not  applicable  to  valuers,  177. 

AEBITEATOE, 

ascertainment  of  compensation  by,  64. 
award  in  excess  of  authority  of,  769,  770. 
distinguished  from  valuer,  177. 
misconduct  of,  200,  771  n. 
price  to  be  fixed  by,  178. 
rent  referred  to,  200. 

AETICLE8  OP  ASSOCIATION, 
how  far  a  contract,  138,  268. 
signatures  affixed  to,  267. 

ASSENT, 

to  rescission,  503. 
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ASSIGN, 

cannot  by  notice  prevent  completion  with  his  assignor,  111. 

enforcement  of  contract  by,  103,  111. 

intended  lessee,  of,  106. 

notice  of  previous  contract,  with,  112. 

of  contract  by  way  of  mortgage,  104. 

recognised  as  tenant,  109. 

volunteer,  112. 

ASSIGNEE, 

BANKRUPTCY  (q.v.),  in,  suing,  105,  108. 

in  insolvency,  contract  for  lease  enforced  against,  113  n. 

lease  to,  103  n. 

ASSIGNMENT, 

action,  of,  551. 

agreement  amounting  to,  29. 

amalgamation  of  companies,  upon.  111,  112. 

by  way  of  mortgage,  104. 

contract,  of,  103  et  seq. 

exceptions  from  general  rule  as  to,  104. 

EXPECTANCY  (q.V.),   of,  110. 

family  arrangement,  where,  108. 
general  rule  as  to,  103. 
illegal,  109. 

imposing  increased  liability  upon  one  party,  105. 
MiSEBPEESENTATiON  (q.v.),  of  Contract  affected  by,  344. 
offer,  of.  111. 

personal  contracts,  of,  104  et  seq. 
pretended  rights  or  titles,  of,  109. 
property,  of  the,  112. 
provision  against,  where,  108. 
waived,  109. 
public  policy,  contrary  to,  111. 
right  at  the  time  undisputed,  of,  110. 

to  bring  action,  of,  110. 
set-off,  where  there  is,  106. 
statutory  powers,  of,  111. 
voluntary,  112. 

ASSIGNOE, 

completion  of  contract  with.  111. 
insolvent,  103. 
when  a  party,  103. 

ASSISTANCE, 

writ  of,  584. 

ATTACHMENT, 

against  person  of  married  woman,  756. 
application  for,  55. 
enforcement  of  order  by,  578. 
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ATTORNEY'S  BUSINESS, 
contract  for  sale  of,  44. 

AUCTION, 

duty,  306. 

sale  by,  before  a  Master,  284. 

inadequacy  of  price  on,  224,  229. 

ordinary,  271,  273  n.,  284,  586. 

AUCTIONEER, 

agent  of  vendor  and  of  purchaser  at  auction,  131,  271. 

authority  of,  130  n.,  272. 

cannot  bind  purchaser  by  signing  memorandum  a  week  after  sale, 

272. 
clerk  of,  how  far  purchaser's  agent,  272,  273. 
confirming  contract  "  on  behalf  of  the  vendor,"  174. 
contract  to  employ,  not  enforced,  54. 
co-plaintiff  with  vendor,  131. 

deposit,  his  rights  and  liabilities  in  respect  of,  130,  131,  713. 
entry  of  contract  in  book,  272,  273  n.,  276. 
interpleading,  131. 
mistake  of,  377. 

party,  when  made  a,  130,  131,  713. 
receipt  of,  set  up  as  a  contract,  182. 
right  to  sue  for  deposit,  130. 
selling  by  private  contract,  271. 
solicitor  for  vendor,  131. 
stakeholder,  130. 
substitute,  may  not  appoint,  272. 
taking  purchaser's  I  0  U,  130  n. 
verbal  correction  by,  633. 

AUTHOR, 

contract  by,  to  complete  work,  102. 
with  publisher,  105. 

AUTHORITY, 

excess  of,  269,  769. 

of  counsel,  764. 

of  estate  agents  and  house  agents,  262,  268  n. 

of  solicitor,  766  n. 

to  sell,  269. 

AWARD, 

abandonment  of  a  term  of  the  submission,  768. 

alternative  directions,  giving,  495. 

defect  in,  owing  to  defendant,  770. 

defective  or  excessive,  770. 

exceeding  arbitrator's  authority,  769. 

founded  on  unreasonable  or  unfair  submission,  210,  770. 

hardship  in,  210. 

ILLEGALITY  (q.V.)  of,  243. 
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AWARD — continued. 

not  binding  at  law,  768. 

partial  execution  of,  408. 

setting  aside,  770  n. 

specific  performance  of,  210,  479,  767  et  seq. 

uncertain,  495,  770. 

unreasonable,  210,  243,  768,  770. 

unsuccessful  proceedings  to  set  aside,  effect  of,  56,  479,  770. 

where  submission  made  a  rule  of  Common  Law  Court,  767. 

BAILIFF, 

accountability  of,  692. 

to  purchaser,  vendor  in  possession  is  not,  692. 

BANKEUPT, 

contracting  party,  112,  624. 
vendor,  112,  470. 

BANKEUPTCy, 

act  of,  442,  469. 

assignees  in,  suing,  105,  108. 

does  not  per  se  discharge  contract,  469. 

its  effect  on  personal  contracts,  105. 

mutual  debts,  470. 

trustee  in,  covenants  by,  469. 

disclaimer  by,  112,  469. 

enforcement  of  contract  by,  105,  108,  468. 

specific  performance  against,  470. 

BANKRUPTCY  ACTS,  1883  and  1890, 
disclaimer  under,  112,  470. 
mutual  dealings,  470. 
rescission  under,  470  n.,  524. 
title  dependent  on  construction  of,  441. 

BARGE, 

contract  to  sell,  748  n. 

BEER  SHOP, 

carrying  on,  476. 

BIDDER, 

highest,  450. 

mistake  of,  377. 

purchaser  buying  off,  357  n. 

BIDDINGS, 

opening,  377  n.,  449,  450. 
And  see  Puffer. 

BILL  OF  BEAOERY  AND  BUYING   OF    TITLES  (32  Henry  VIII. 
c.  9),  109,  110. 

BILL  OF  LADING, 

stipulation  as  to  leakage  and  breakage  in,  685. 
F.  3    F 
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BISHOP  OP  BATH  AND  WELLS, 
Court  of,  14  n. 

BOND, 

alternative  conditions,  containing,  495. 
ante-nuptial,  26. 

contract  contained  in  condition  of,  70. 
evidenced  by,  69. 
to  give,  409.3 
relief  from  penalty  of,  491. 
And  see  Penal  Sum. 

BOOK, 

contract  to  write,  485. 

BOUNDABIES, 

ascertainment  of,  169  n.,  170,  199. 
between  freehold  and  leasehold,  428. 

BEAOTON, 

note-book,  11,  12. 

BBEACH, 

by  anticipation,  of  contract,  521 
COVENANT  [q.v.],  of,  474  et  seq.,  541. 
duty,  of,  208. 

prejudicial  to  shareholders,  208. 
repeated  or  frequent,  43. 
separate,  516. 
trivial,  457  n.,  476. 
within  the  jurisdiction,  61. 

BBEACH  OF  TEUST, 

assignees  in  bankruptcy,  by,  208. 
contract  necessitating,  204.' 
trustees  for  sale,  by,  205,  207. 

BEIDGE, 

contract  to  build  and  maintain,  491. 

BEOKEE,  718  et  seq. 

contract  to  employ,  422. 

BEOTHEL, 

property  used  as,  217,  428  n. 

BUILDING  CONTEACT, 

anciently  enforced,  41,  46. 
damages  for  non-building,  641. 
defined  work  to  be  done,  48,  49. 
house  to  be  built  and  leased,  48,  167,  415. 
inability  of  Court  to  enforce,  47,  416. 
Lord  Cairns'  Act,  since,  48,  415. 
market-house,  for  erection  of,  50. 
plaintiff's  interest  in,  material,  49. 
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BUILDING  COJi^TB.ACT— continued. 
possession  obtained,  -where,  49. 
uncertainty  of,  47. 

where  Court  wiU  enforce,  48,  211,  415,  416. 
And  see  Bail  way  ;  Siding. 

BUILDING  SCHEME,  461. 

BUEDEN  OF  PROOF,  137,  228.    See  Onus. 

BUSINESS, 

attorney's,  44. 

contract  not  to  carry  on  within  certain  limits,  70. 

premises,  contract  for  sale  of,  19. 

sale  of  goodwill  of,  43,  44. 

CALLS, 

indemnity  in  respect  of,  717. 

made  before  contract,  728. 

time  essential  in  payment  of,  531. 

CANAL, 

covenant  to  repair,  61. 
CANON  LAW, 

cognizance  oifidei  Icesio,  11. 

probable  origin  of  jurisdiction  in  specific  performance,  9. 
And  see  Courts  Cheistian. 

CAPACITY, 

to  contract,  133  et  seq. 
to  perform  contract,  133,  485,  486. 
when  to  be  judged  of,  133,  487. 
with  regard  to  land  in  Transvaal,  133  n. 
And  see  Incapacity  ;  Incapacity  to  contract. 

CATCHING  BARGAINS, 
relief  against,  229. 

CBETAINTY, 

boundaries,  by  ascertainment  of,  170. 
essential  in  contracts,  165,  166,  189. 
less  required  in  cases  of  fraud  (q.v.),  194. 
reasonable,  189. 
requisite  amount  of,  189. 
user  and  course  of  dealing,  given  by,  190. 
And  see  Uncertainty. 

CERTIFICATE, 

against  the  title,  but  defect  cured,  669. 

should  state  the  defects,  667. 
application  to  discharge  or  vary,  667. 
form  of,  upon  inquiry  as  to  title,  667. 
how  objected  to,  667. 
in  favour  of  title,  667. 
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CERTIFICATE  —continued. 

objecting  to,  before  signature,  666  n. 
reference  back  of,  668. 
result  of  inquiry  as  to  title,  of,  662. 
summons  to  vary,  667,  668. 

CESTUI  QUE  TBUST, 

action  against  trustee  by,  237. 
concealed,  106. 

contracts  injurious  to,  205,  206. 
of  contracting  party,  92. 
unfairness  towards,  205,  206. 
And  see  Parties. 

CHAMPEETY, 

contract  tainted  by,  244,  245. 
doctrine  of,  110. 

CHANCEEY, 

former  practice  of  Court  of,  127. 
probable  origin  of  jurisdiction  in,  15. 

CHANCERY  DIVISION, 

actions  for  specific  performance  assigned  to,  551. 
transfer  to,  552. 

CHARITABLE  CORPORATION, 
contracts  by,  to  sell  land,  487. 

CHARITY, 

contracts  for  purposes  of,  55. 

CHARONDAS, 

principle  of,  5. 

CHARTER-PARTY, 

effect  of  exception  in,  as  to  pirates,  685. 
negative  term  implied  in,  418,  419,  420. 
specific  performance  of,  37  n.,  419. 

CHATTELS, 

connected  witb  enjoyment  of  estate,  41. 
convenient,  40. 
delivery  of,  6,  18. 

part  of  contract,  37  n. 
destruction  of,  448. 
essential,  40. 

execution  for  return  of,  7. 
existence  of,  implied  by  Common  Law,  448. 
generally  Court  refuses  to  interfere  in  respect  of,  31,  36. 
instalments,  to  be  delivered  and  paid  for  by,  42. 
negroes,  88  n. 

peculiar  value  or  importance,  of,  39,  40,  419. 
pretiwm  affectionis,  having,  37. 
price  agreed  on,  where,  39 
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CHATTELS— CO  ntin  wed. 
specific,  38,  39. 
unique,  18,  37. 
vendor  plaintiff,  39. 

CHAUCER, 

contracts  mentioned  by,  14. 

CHEQUE, 

for  DEPOSIT  (q.v.),  709. 

CHIEF  EENT, 

consideration  for  sale,  247. 

CHOSE  IN  ACTION, 

contract  to  assign,  2  n. 
to  sell,  370  n. 

CHUECH  COURTS,  9.    A^id  see  Couets  Christian. 

CICERO, 

on  concealment,  353  n. 

CIBCVMSPECTE  AG  AT  IS,  12. 

CLARENDON, 

Constitutions  of,  12. 

CLERK, 

of  auctioneer,  272. 
telegraph,  274. 

COACH  BUILDER, 

contract  with,  105. 

COAL, 

contract  for  sale  of,  from  particular  collieiy,  or  for  particular  pur- 
pose, 40,  41,  421. 
supply  of,  531. 
wharf,  agreement  for  lease  of,  408. 

COAL  MINES, 

contract  to  work,  47. 

COLLATERAL  CONTRACT,  258  n.,  287,  288  n.,  629  n. 
default  by  plaintiff  in  respect  of,  463. 

COLLIERY,  355,  421,  532,  542,  605.     See  Mines. 

COMMENCEMENT, 

of  increased  rent,  182. 
of  lease,  187. 

COMMON  LAW, 

as  to  forfeiture,  23. 

as  to  possibility  of  succession,  735. 

incapacity  of  married  woman,  749. 

its  approaches  to  specific  performance  {q.v.),  5. 

Parliamentary  contract  not  enforced  at,  63. 
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COMMON   liKSN— continued,. 

penalty  and  liquidated  damages,  difference  between,  70. 
performance  not  enforced  by,  4. 
remedy,  22. 

adequate,  28  et  seq.,  67. 

inadequate,  22,  28. 

lost  by  default  of  plaintiff,  28. 

less  beneficial,  29. 

partial,  29. 

personal  responsibnity  of  defendant,  dependent  on,  30. 

unavailable,  23,  24. 

want  of  exactitude  in,  30. 
right  of  rescission,  237. 
struggle  of,  with  Canon  Law,  12. 

Chancery,  16. 
suing  in  Equity  after  proceeding  at,  55. 
supplemented  by  equitable  jurisdiction,  29. 
waiver  at,  503  n. 

COMMON  LAW  PBOCEDUEE  ACT,  1854, 
arbitration,  as  to,  774. 
delivery  of  chattels,  as  to,  7. 
injunctions,  as  to,  573. 
mandamus  under,  6. 
valuers  did  not  come  under,  177. 

COMMUNICATION, 
by  post,  145. 
essential  to  contract,  2. 
of  acceptance,  140,  145. 
of  material  facts,  348. 

COMPANIES  ACT,  1862, 

signature  in  minute-book,  267. 

COMPANIES  ACT,  1867. ..352. 

COMPANIES  ACT,  1900. .. 352  n. 

COMPANIES  CLAUSES  CONSOLIDATION  ACT,  1845... 320. 

COMPANIES  (CONSOLIDATION)  ACT,  1908... 320,  321,  352,  568,  732. 

COMPANY, 

amalgamation  of,  111,  112. 
chartered,  247  n. 
contract  to  form,  46  n. 

intra  vires  and  beneficial  to,  121. 
contracts  on  behalf  of,  320,  321. 
directors  of,  128. 
hardship  in  contract  of,  214. 
liability  of,  on  promoters'  contracts,  117  et  seq. 
Lord  Cottenham's  doctrine  criticised,  122,  123. 
member  of,  contract  to  become,  45. 
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COMPANY— coM^mMed. 

promoters'  contracts,  taking  benefit  of,  119. 
recognising,  119,  121. 
ultra  vires,  122. 

warranted  by  terms  of  incorporation  of,  121 
And  see  Corporation  ;  Railway  ;  Shares  ;  Ultra  Vires. 

COMPENSATION,  599  et  seq. 

abatement  from  purchase-money,  by,  238,  490,  606,  616,  625. 

rent,  by,  618,  623  n. 
access  of  light,  as  to,  607. 
acreage,  for  cleiicienoy  in,  608,  623,  625,  629. 
advowson,  on  purchase  of,  427  n.,  617,  623. 
after  conveyance,  595  n. 
calculating  mode  of,  623. 

where  no  data  for,  612,  623,  624,  625. 
case  for,  should  be  pleaded,  600. 
charge  for  portions,  in  respect  of,  626. 
completion,  claimed  before,  626,  628. 
right  to,  after,  627,  629. 
condition  for,  609  et  seq. 

affecting  condition  as  to  rescission,  516. 

considerable  deficiency  of  area,  in  case  of,  630. 

construction  of,  628,  630,  631. 

cumulative,  628. 

enforced .  notwithstanding  execution  of  conveyance, 
627,  629. 

if   any  ei-ror  or  omission  in  particulars  discovered, 
630. 

injurious  to  cestuis  que  trust,  206. 

not  applicable  where  misrepresentation,  592,  614. 

purchaser's  rights,  its  effect  on,  628  et  seq. 

right  of  way  not  within,  612. 

usually  extends  vendor's  rights,  609. 
conduct  inconsistent  with  contract,  where,  605. 
copyhold,  in  respect  of,  610,  613,  614. 
cy-pres  execution  of  contract,  491,  620. 
DAMAGES  (q.v.)  a  spccics  of,  634. 

distinguished  from,  635. 
defect  not  essential,  where,  429,  430,  601,  602,  608,  613. 

of,  or  appearing  on  investigation  of,  title,  for,  600,  602. 
deterioration  {q,v.),  for,  627,  693. 

difference  between  positions  of  vendor  and  purchaser  as  to,  599,  627. 
doctrine  of  Equity  as  to,  23. 
dry-rot,  for  representation  as  to,  608. 
errors  of  description,  for,  514,  610. 

essential  and  non-essential  defects,  429,  430,  601,  605,  608. 
events  affecting  the  subject-matter,  447. 
for  breach  of  illegal  contract,  245. 
for  delay,  556. 
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COMPENSATION— coreimwef?. 
hardship,  625. 

impossibility  of  computing,  612,  623,  624,  633. 
incumbrances,  for,  603,  606,  628. 
INDEMNITY  (q.v.)  3,  spcoies  of,  603,  613,  626. 
knowledge  of  the  defect  or  state  of  the  title,  where  purchaser  had, 

619,  620,  621. 
Lands  Clauses  Act,  under,  62,  64,  484. 

large  part  of  property  incapable  of  being  conveyed,  wliere,  617. 
latent  defect,  for,  608. 
life  interest,  for,  620. 

limitations  of  the  principle  of,  601,  620,  628. 
Lord  Eldon  on  the  principle  of,  601,  616. 
Lord  Thurlow  on  the  principle  of,  600. 
loss  of  water,  for,  462. 
material  defect  of  title,  601. 

part   of    subject-matter  wanting  (and  vendor  plamtiff), 
where,  601,  602. 
means  of   discovering  error  before  completion,  notwithstanding, 

629  n. 
mis-description,  for,  514,  517,  604,  608,  609,  610,  633. 
MiSEEPKBSBNTATioN  (q.v.),  where  vendor  has  made,  605,  614. 
mis-statement,  for,  514,  517. 
MISTAKE  iq.v.),  for,  347,  630. 

moiety,  where  lessor  or  vendor  entitled  only  to  a,  619. 
non-disclosure  by  vendor  of  deed  relating  to  light,  607. 
none,  where  no  contract,  635  n. 
nuisance  apprehended,  602. 
origin  of  the  right  to,  599. 
outstanding  lease  for  life,  for,  623  n. 
particulars,  for  error  or  mis-statement  in,  610,  629,  630. 
patent  defect,  in  cases  of,  607. 
purchaser  insisting  on  the  contract,  there  being  no  condition  for 

compensation,  616  et  seq. 
purchaser  raay  generally  enforce  contract  with,  599,  616. 
Queen  Anne's  Bounty,  for  charge  in  favour  of,  427  n.,  623. 
quit  rents,  for,  606. 
reasonably  estimable,  612,  624. 
remainder  in  fee,  for,  619. 
restrictive  covenants,  for,  624  n.,  625. 
right  of  digging  coals,  for  existence  of,  624. 

sporting,  for,  608. 
right  to,  abrogated  by  another  term  of  the  contract,  621,  631,  632. 

lost  by  vendor's  conduct,  605. 

qualified  by  the  contract,  516,  599,  631. 
rights  materially  aiifecting  enjoyment,  in  cases  of,  612. 
road,  for  non-oonstruction  of,  215,  623. 
severance,  for,  484. 

stone  subtracted  from  quarry,  for,  627. 
subject-matter  substantially  different,  601,  626. 
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COMPENSATION— co)jfimjP<?. 

taxes  imder  local  public  Act,  in  respect  of,  606. 

tenancy  of  part  yearly  only,  611. 

tenant  for  life,  in  cases  of  contracts  by,  203,  617,  621,  622. 

tenure,  for  difference  of,  602,  603,  610,  613. 

third  persons,  where  partial  alienation  would  prejudice,  203,  621. 

tithe,  for,  603,  607,  626. 

tithe  rentcharge,  for,  606  n. 

underlease  sold  as  lease,  where,  611,  613. 

unjust  or  unfair,  206,  625. 

unknown  to  the  law  of  Scotland,  599  n. 

vendor  able  to  perform  his  part  substantially,  600. 

vendor  insisting  on  the  contract,  in  cases  of,  599,  600  et  seq. 

waiver  of  defect,  in  cases  of,  608. 

where  vendor  has  power  to  rescind,  518,  621,  680,  632. 

wife's  interest,  for,  490,  619,  620,  622. 

within  what  limit  of  time  it  must  be  claimed,  626. 

COMPLETENESS, 

ascertained  at  commenoenaent  of  action.  166. 
insufficient,  166. 
material  terms,  as  to,  181. 
SUBJECT-MATTER  (q.v.),  as  to,  168. 
And  see  Incompleteness. 

COMPLETION, 

claim  for  compensation  [q.v.)  after,  627. 

before,  626. 
equitable  estate  absolutely  vested  upon,  676. 
interest  and  rent,  interchanged  from  time  for,  679. 
no  time  fixed  for,  679. 
preservation  of  property  pending,  693,  694. 
removal  of  interchange  of  properties  from  time  fixed  for,  680. 
transfer  of  possession  on,  677. 
where  title  made  out  in  Chambers,  680. 

COMPEOMISE, 

agreements  for,  55,  647,  763  et  seq. 

attachment  to  enforce,  55. 

counsel,  made  by,  764. 

FAIRNESS  (q.v.)  of,  196. 

good  consideration  for  a  contract,  763. 

husband  and  wife,  of  suit  between,  751. 

infant  and  adult,  between,  764  n. 

jurisdiction  of  the  Court  of  Chancery  as  to  enforcing,  518,  763,  764. 

High  Court  as  to  enforcing,  518,  766. 
married  woman,  by,  749,  751. 
mistake,  how  affected  by,  763. 
parol  contract  for,  296. 
solicitor,  made  by,  766  n. 
specific  enforcement  of,  24,  55,  518,  763  et  seq. 
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CONCEALMENT, 

aggressive  or  industrious,  355. 
EESClssiON  (q.v.),  a  groimd  for,  348,  355. 
sale  with  all  faults,  in  cases  of,  356,  429. 
wrongful  taking  of  coal,  of,  355. 
And  see  Fraud. 

CONCESSION, 

not  amounting  to  novation,  506. 

CONCLUSION  OF  CONTBACT,  137,  138,  145. 

CONDITION, 

agreement  subject  to  specified  conditions,  142. 
contract  rendered  absolute  by  performance  of,  452,  676. 
express  or  implied,  458,  482. 

implied,  for  cesser  of  contract,  if  subject-matter  ceases  to  exist,  451, 
485. 

delivery  up  of  deeds,  184,  471. 

excusal  of  non-performance,  485. 

good  title,  184. 
introduced  into  an  acceptance,  141. 
non-performance  of,  415. 
performance  of,  452. 

precedent,  458,  464  n.,  482,  484,  525  n.,  637. 
public-house  licence,  as  to,  481. 
purchaser's  benefit,  for,  185,  484. 
waiver  of,  185,  415,  484,  549. 

CONDITIONAL  CONTRACT,  235,  236,  261,  262. 
for  lease,  481,  482,  485. 
implication,  by,  482. 
individual  capacity,  485. 
made  absolute  by  ascertainment  of  price,  175. 

performance  of  condition,  235,  452,  481. 
personal  services,  for,  485. 
railway  company,  by,  483. 
where  contract  subject  to  approval  of  title,  259  n. 

CONDITIONS  OF  SALE,  585  et  scq. 

abstract,  for  delivery  of,  529,  534,  535  n.,  690. 
accidental  slip,  587. 
ambiguous  or  obscure,  586,  588. 

assumption,  requiring  purchaser  to  make,  588,  593,  594,  648. 
COMPENSATION  (q.v.),  for,  514,  592,  609,  621. 
constitute  part  of  the  contract,  585. 
construed  strictly,  589,  591,  609,  630,  651. 
deeds,  as  to,  591. 
depreciatory,  207. 

deposit,  for  forfeiture  of,  580,  709  n. 
payment  of,  131,  709. 
repayment  of,  without  interest,  714. 
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CONDITIONS  or  SALTS.— coiMniu'd. 

duty  of  vendor  as  to  disclosure,  586,  595. 

evidence  of  performance  of  covenajits,  590. 

excluding  purchaser's  right  to  title,  592,  649. 

fee-farm  rent,  of,  648. 

fraudulent  use  of,  517. 

"  freehold  residence,"  of,  589. 

good  faith  required  in,  592. 

impUcation,  will  not  be  extended  by,  591. 

impUed  term  rebutted  by,  187. 

incorporation  of,  167  n. 

interest,  as  to,  682  et  seq. 

limiting  title  to  be  deduced,  592,  650. 

misleading,  376,  586,  593,  594,  595,  649,  652. 

MiSKEPKBSBNTATiON  {q.v.),  in  cases  of,  346,  592. 

not  mentioning  rumoured  easements,  593. 

outgoings,  as  to,  590,  692. 

POSSESSION  (q.v.),  as  to,  479. 

principles  on  which  the  Court  construes,  585. 

providing  that  purchaser  shall  take  vendor's  interest,  594. 

reasonable  clearness  required  in,  586,  596. 

rents  and  profits,  as  to  receipt  or  reservation  of,  590,  682. 

restraint  of  purchaser's  legal  right,  in,  586,  647. 

restrictive  stipulations  in,  648  et  seq. 

right  to  rescind,  giving,  512  n.,  514,  519,  592,  593,  621,  711. 

limited    by   condition   for    compensation, 
516. 

where  vendor  shows  no  title,  514,  642. 
Sale  of  Land  by  Auction  Act  {q.v.)  as  to,  359. 
sales  by  the  Court,  on,  519,  595. 
stating  facts,  594. 
TniB  (q.v.),  as  to,  533,  591. 
used  by  trustees,  206,  207. 
violation  of,  by  vendor,  644. 

where  vendor  unable  to  gi-se  a  good  title,  514,  590. 
wilful  default,  as  to,  688. 
wording  of  conveyance,  as  to,  596. 

CONDUCT, 

disentitling  plaintiff  to  compensation,  605. 

evincing  intention  to  be  no  longer  bound  by  contract,  504,  521, 

522. 
induced  by  promises,  158,  161. 
not  amounting  to  rescission  of  contract,  505,  520. 
waiver  of  contract  by,  503,  507. 
delay  by,  546. 

CONSENT, 

by  trustees  to  tenant  for  life's  contract,  239. 
essential  to  a  contract  in  Equity,  201,  374. 
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CONS'E^'I—eontinued. 

full,  entire,  and  intelligent,  201. 

nature  of,  201  n. 

refusal  of,  no  defence  to  purchaser,  214. 

third  party,  of,  489. 

want  of,  378. 

wife,  of,  489,  490. 

CONSIDEEATION, 

absence  of,  54,  373. 
compromise  of  claim,  763. 
contract  must  express,  257  n. 
failure  of,  373,  447  et  seq. 

by  destruction  of  subject-matter,  447,  448,  452. 
by  plaintiffs  non-performance,  465. 
by  subsequent  illegality,  452. 
future  act,  408. 
inadequacy  of,  221  et  seq.,  453. 

annuity  transaction,  in,  227. 

as  a  ground  of  defence,  221. 

auction,  on  sale  by,  224. 

burden  of  disproving,  228. 

combined  with   fraud,  or  circumstances  of  oppres- 
sion or  ignorance,  221. 

evidence  of  fraud,  223. 

former  doctrine  as  to,  223. 

French  law,  in,  226. 

HAEDSHip  (q.v.),  222,  223,  453. 

how  it  may  appear  in  the  contract,  221. 

mere,  222,  223,  224. 

REVERSIONARY     INTEREST      [q.v.),     On     Sale     of,     227 
et  seq. 

Eoman  Law,  in,  225. 

setting  aside  contracts,  as  a  ground  for,  222. 

showing  transaction  to  have  been  a  gift,  222. 

valuer,  where  price  referred  to,  227. 

when  to  be  judged  of,  226. 
legal,  54. 

marriage  settlements,  in  connection  with,  55. 
perpetual  yearly  chief  rent,  247  n. 
separation,  in  contracts  for,  760  et  seq. 

CONSTRUCTIVE  TRUST, 

cases  of,  distinguished  from  specific  performance,  18. 

CONTEMPT, 

by  married  woman,  756. 

CONTINGENT  INTEREST, 
conveyance  of,  736. 

enforcement  of  contract  relating  to,  735  et  seq. 
And  see  Expectancy. 
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CONTINUOUS  ACTS, 

performance  of,  43,  47. 

CONTRACT, 

absolute,  145,  154,  235  u.,  452. 

alternative,  73,  283,  424,  494,  638. 

and  conveyance  eftected  by  same  instrument,  9,  16. 

certain,  fair,  and  just,  165. 

Common  Law,  how  regarded  at,  4,  23,  462. 

concluded,  137,  145,  253. 

conditional,  235,  236,  258  n.,  259  n.,  261,  262,  452,  481,  485. 

contemporaneous,  406. 

cross,  406. 
definitions  of,  1,  2. 

dependent  or  independent,  405,  406. 

discrepant  with  itself,  192. 

divisible  or  not,  403,  423  n. 

donee  of  power,  by,  84. 

elements  of,  classified,  183  n. 

embodied  in  formal  document,  138. 

entire,  403. 

Equity,  how  regarded  in,  23. 

evidence  of,  137,  293. 

EXECUTED  (q.V.),  17. 

EXECUTORY  (g.i;.),  17,411. 

foreign,  58,  241. 

implied,  283. 

independent,  464. 

indivisible,  404,  408. 

in  fact,  137. 

interdependent,  464  n. 

never  itself  the  conveyance  in  English  land  law,  16. 

new,  722,  723. 

non-conclusion  of,  137  et  seq. 

not  every  kind  enforced,  21. 

obligations  arising  from,  3. 

one  or  several,  405,  499. 

PENAL  SUM  (q.v.),  with,  67  et  seq. 

personal,  104. 

place  for  enforcement  of,  58. 

pleasure,  for  purposes  of,  55. 

positive,  417,  485,  486. 

preliminary,  629  n. 

real,  291. 

revocable,  45. 

savouring  of  the  realty,  41. 

scientific  pursuits,  for  purposes  of,  55. 

severable,  423  n.,  693. 

signed  by  one  party  only,  237,  263. 

substance  of,  493. 
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COl^T'RA.CI— continued. 

to  contract,  1 258,  723. 

to  devise  lands,  114. 

to  let  for  a  single  day,  32  n. 

two  contracts  relating  to  same  subject-matter,  192. 

unilateral,  235,  236,  238,  585,  540. 

utmost  endeavours,  to  use,  493. 

CONTEAVENTION  OF  CONTEACT,  ACTS  IN,  473  et  seq.    See  Acts 
IN  Contravention  of  the  Contract. 

CONVEESION, 

equitable  doctrine  as  to,  33. 

CONVEYANCE, 

compensation  after,  595  n.,  627. 

damages  after,  629  n. 

district  council  held  bound  to  take,  64,  65. 

form  of,  554. 

objection  a  matter  of,  537. 

questions  of,  537,  614  n. 

stipulations  as  to  wording  of,  596. 

subject  to  a  specified  restrictive  covenant,  597. 

time  allowed  for  getting  over  difBoulties  in,  665. 

CONVEYANCING  ACT,  1882,  ss.  8,  9.. .274  n. 

CONVEYANCING  AND  LAW  OF  PEOPEETY  ACT,  1881, 
s.  3  (1),  title  to  leasehold  reversion...  185  n. 
s.  8  (11). ..445  n. 
s.  4...99. 
s.  14. ..474  n.,  477. 

CONVEYANCING  AND  LAW  OF  PEOPEETY  ACT,  1892,  ss.  2—5... 
474  n.,  477. 

COPYHOLD, 

cannot  generally  be  forced  on  purchaser  of  freehold  (and  vice  versa), 

428,  610. 
compensation  for,  610,  613. 
contract  to  divide,  specifically  enforced,  24. 
lease  by  copyholder,  491. 

OOEONATION, 

processions,  451  n. 

COEPOEATION, 

charitable,  contract  for  sale  by,  487. 

chartered,  247  n. 

common  seal,  must  generally  contract  under,  248,  319,  328. 

Companies  (Consolidation)  Act,  1908,  as  to  contracts  by,  321,  322. 

Companies  Clauses  Act,  1845,  as  to  contracts  by,  320. 

every-day  contracts  of,  819. 

formalities  requisite  in  contracts  by,  251,  319  et  seq. 

HARDSHIP  (q.v.)  on  individual  members  of,  214. 
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COBPOEATION— coniinweJ. 

irregiilarity  in  contract  by,  251. 

liable  to  be  sued  for  specific  performance,  57  n. 

PART-PERFORMANCE  (q.v.)  of  Contract  of,  294,  323. 

power  of,  to  contract,  247,  319  n. 

prima  facie  bound  by  contract  under  seal,  248. 

validity  of  contracts  of,  247,  248. 
RATIFICATION  (q.v.)  by,  249. 
sale  by  municipal,  247  n. 
trading,  contracts  of,  319. 
ULTRA  VIRES  (q.v.),  247  <'t  seq. 
And  see  Company. 

COEEESPONDENCE, 

constituting  a  contract,  259,  279. 
And  see  Letters. 

COSTS, 

arbitration  under  Lands  Clauses  Act,  of,  712. 

brought  into  account  against  purchase-money,  560. 

general  discretion  of  Coiu:t  as  to,  670  n. 

good  title  shown,  where,  444,  670. 

infant  heir,  of,  98  n. 

inquiry  as  to  damages,  of,  643  n. 

title,  of,  646,  669,  670. 
investigating  title,  of,  536,  556,  642,  712. 
issue  as  to  damages,  of,  693. 
laches  or  delay,  in  cases  of,  536. 
Land  Transfer  Act,  1875,  under,  558. 
lien  on  estate  for,  669,  712. 
married  woman,  payable  to  or  by,  752,  754. 
mistake,  in  case  of,  377. 
non-disclosure  of  deed  by  vendor,  607. 
of  bidding  for  and  becoming  purchaser  of  property,  519. 
of  contract  and  iuvestigation  of  title,  642,  712. 
question  as  to,  in  vendor  and  purchaser  summons,  554  n. 
title  assured  by  payment  of,  445. 
upon  rescission  for  default  after  judgment,  579. 
vendor  and  purchaser  summons,  of,  556. 
where  act  directed  by  Court  to  be  done,  584. 
where  charge  of  mala  fides  failed,  512  n. 
where  sale  by  the  Court,  519. 
where  vendor  exercises  power  of  rescission  um-easonably,  518. 

COUNSEL, 

authority  of,  764. 

COUNTEECLAIM,  90,  94  n.,  217  n.,  552,  553,  557,  610,  713,  715. 
in  the  nature  of  an  action  of  review,  557. 

COUNTEE-OFFEE,  143  n. 
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COUNTY  COURTS, 

concurrent  jurisdiction  of  High  Court  in  cases  cognizable  by,  557. 
jurisdiction  of,  in  specific  performance,  557. 

COUNTY  COUKTS  ACT,  1888.. .557. 

COURTS  CHRISTIAN,  10,  11,  12,  13. 
admonition  by,  15. 

COVENANT, 

accommodation  works,  relating  to,  50. 
breach  of,  frequent,  43. 

involving  forfeiture,  473,  474. 

involving  merely  nominal  damages,  476. 

landlord  defendant  objecting  on  ground  of,  477. 

trifling,  457  n.,  476. 

under  contract  for  lease,  473,  474,  475. 

waived,  476. 
deeds,  to  produce,  486. 
farming  lease,  in,  43,  71. 
fvirther  assurance,  for,  464,  486. 
gravel  pit,  to  make  good,  35. 
indemnify,  to,  464. 
independent,  464. 

INJUNCTION  (q.v.)  to  restrain  breach  of,  71,  411,  412,  564. 
liquidated  damages,  protected  by  a  provision  for,  72. 
mines,  to  work,  477. 
mutual,  as  to  building,  72. 
negative,  in  lease,  423  n. 
negative  or  positive,  417  u.,  564. 
non-disclosure  of,  650. 
not  to  sell  water  from  a  certain  well,  43. 
not  to  use  land  in  a  particular  manner,  212. 
onerous,  427. 

opportunity  of  ascertaining  terms  of,  427. 
qualified,  on  lease  to  executors  of  proposed  lessee,  101. 
remainders,  to  purchase,  86. 

renew,  to,  27,  206,  210,  212,  235,  386,  475,  482,  492,  528. 
repair,  to,  51,  474,  476. 

to  leave  buildings  in,  217. 
restrictive,  348  n.,  428  n.,  476. 
road,  to  make,  50. 
separation  deed,  in,  420. 
settle  lands,  to,  410,  735. 
three  classes  of,  68  n. 
trustees,  by,  206,  469. 

ULTEA  VIRES  (q.V.),  206. 

unreasonable,  77. 
unusual,  182  n.,  427. 
usual,  182  n.,  427. 
writ  of,  8. 


[The  figures  refer  to  the  pages.]  25 

CEEDITOES, 

of  deceased  vendor,  contract  enforced  by,  100. 
suing,  86  n. 

CEOSS  CONTEACTS,  406. 

CEOWN  (THE), 

in  relation  to  specific  performance,  65,  127. 

CUSTODY  OF  INFANTS  ACT,  1873, 
effect  of,  762. 

CY  PBES  EXECUTION, 

COMPENSATION  (g.'u.),  in  enforcing  contract  with,  491,  620. 

illegality  created  by  statute,  in  cases  of,  453,  492. 

incapacity  of  defendant  to  perform  contract  literally,  in  oases  of, 

490. 
subsequent  legislation,  where  contract  partly  invalidated  by,  492. 
utmost  endeavours,  of  contract  to  use,  493. 

DAMAGES, 

acts  of  part -performance  answerable  in,  51,  305. 
addition  to  specifio  performance,  in,  636,  639,  640. 
after  conveyance,  629  n. 
after  judgment,  638. 
amount  unascertainable,  50. 
assessed  at  the  trial,  643. 

by  the  Court  of  Appeal,  644  n. 
bringing  suit  to  hearing  for,  641. 
building  contract,  for  breach  of,  48,  167,  641. 
COMPENSATION  (q.v.),  a  species  of,  634. 

distinguished  from,  635. 
conditions  of  sale,  for  violation  of,  644. 
contrasted  with  specific  performance,  2,  7,  33. 
delay  in  performance  or  completion,  for,  556,  641. 
deterioration,  given  by  means  of  inquiry  as  to,  636. 
illegal  contract,  none  for  breach  of,  245. 
inquiry  as  to,  643. 
instead  of  an  injunction,  636  n. 
issue  to  ascertain  amount  of,  635  n.,  643. 
jurisdiction  of  the  Court  of  Chancery  in  respect  of,  635  et  seq. 

High  Court  in  respect  of,  639  et  seq. 
lien  on  land  for,  638,  644  n. 
liquidated,  68,  70,  71.     See  Penal  Sum. 
Lord  Caiens'  Act  (q.v.),  under,  48,  415,  636  et  seq. 
loss  of  profits,  for,  640. 

purchaser's  bargain,  for,  642. 
married  woman,  payable  to  or  by,  752. 
measure  of,  636,  730  n. 

mistake  of  defendant,  where  specific  performance  is  refused  for, 
643. 
F.  3    G 
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BAMAGBS— continued. 

motion  after  decree,  638. 

no  case  for  specific  performance,  where,  208  n.,  639. 

nominal  or  substantial'  476,  637. 

none,  where  no  contract,  635  n. 

no  title,  where  vendor  shows,  642. 

not  recoverable,  yet  specific  performance  granted,  28. 

on  withdrawal  of  notice  to  trust,  62. 

only  remedy  at  Common  Law,  28. 

partial  performance  j)Zms  damages,  641. 

part-performance  of  parol  contract,  where,  290,  298. 

rectification  of  register,  on,  559. 

remedy  by,  unavailable  from  death  of  contractor,  26. 

form  of  contract,  26. 
specific  performance  impossible,  where,  208  n.,  637,  638. 
station,  for  non-erection  of,  641. 
stay  of  proceedings,  upon,  579. 

substitution  for  specific  performance,  in,  636,  639,  640,  641. 
sustained  by  reason  of  vendor's  wilful  omission,  643. 
under  contract  for  sale  of  shares,  730  n. 
vendor  and  purchaser  summons,  on,  556,  643  n. 

DATE, 

false,  479  n. 

of  contract,  lease  directed  to  bear,  478. 

DAY, 

contract  to  let  for  a  single  day,  32  n. 

DEATH, 

admission  in  pleadings,  after,  285. 

annuitant,  of,  448. 

contract  enforced  notwithstanding,  97  et  seq. 

rendered  impossible  by,  26,  448. 
personal  contracts,  in  cases  of,  102. 
principal,  of,  274. 
proposed  lessee,  of,  101. 
purchaser,  of,  100,  285. 
revivor  after,  101. 
vendor,  of,  97,  285. 

DEBENTUEES, 

an  interest  in  land,  253  n. 
contract  to  issue,  321  n. 

to  lend  on  security  of,  25. 
issue  not  duly  sanctioned,  251. 

DEBT, 

contract  to  purchase,  27. 

sale  of,  specifically  enforced,  30. 
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DEBTOES  ACT,  1869, 

attachment  against  person  of  married  woman,  756. 
defendant  about  to  quit  England,  as  to,  575. 

DECEIT, 

action  for,  326,  329,  338,  347,  360,  371. 
aggressive,  356. 
And  see  Fraud  ;  Misrepresentation. 

DEED, 

contract  to  execute,  46,  407,  409,  741. 
covenant  to  produce,  486. 
delivery  up  of,  184,  471,  487. 
execution  of,  not  ordered,  407,  409. 

ordered,  409,  741. 
loss  of,  471. 

poll,  want  of  mutuality  waived  as  to,  238. 
recital  in,  may  be  evidence  of  contract,  139,  257. 
secondary  evidence  of  execution  of,  185,  471  n. 

DEFAULT  ON  PLAINTIFF'S  PABT, 
a  ground  of  defence,  457  et  seq. 
trivial,  457  n. 

DEFECT  IN  SUBJECT-MATTEE, 
a  ground  of  defence,  425  et  seq. 
concealment  of,  429. 

easements,  consisting  in  existence  of,  426. 
essential,  425,  430,  601. 
giving  right  to  rescind,  622. 
latent,  350,  425,  426,  429. 
liability,  consisting  in  existence  of,  427. 
minute  examination  of,  not  demanded,  426. 
not  a  question  of  title,  425. 
patent,  342,  854,  425,  429.' 
purchaser's  knowledge  of,  342. 
sale  with  all  faults,  in  cases  of,  429. 
uncertain  description,  in  oases  of,  428. 
unessential,  429,  601,  605. 

unknown  at  time  of  contract  to  both  parties,  428. 
variation  from  description  (q.v.),  425,  429. 
variation  in  the  nature  of  an  excess,  428. 
vendor's  obligation  to  disclose,  427. 

DEFENDANT, 

within  the  jurisdiction,  58. 

DELAY, 

abandonment  of  contract,  amounting  to,  539. 
acceptance  must  be  without,  140,  146. 

of  title,  in  regard  to,  540. 
accidental,  686, 
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DELAY —  continued. 

action,  in  instituting,  539,  542. 

prosecutiag,  539. 
arising  from  act  of  God,  687. 
constituting  laches,  539  et  seq.,  714. 
damages  for,  556,  641. 
defendant,  attributable  to,  544. 
"  from  whatever  cause,"  682  et  seq. 
gross,  535. 

in  delivery  of  share-certificates,  532. 
involving  hardship,  534. 
mere  claim  or  protest,  546. 
mine,  in  contract  for  lease  of,  538. 
negotiation,  pending,  544. 
not  amounting  to  repudiation  of  contract,  714. 
not  exempting  purchaser  from  payment  of  interest,  682,  686. 
notice  limiting  time  (q.v.),  after,  535  et  seq. 
possession,  where  plaintiff  is  in,  542  et  seq. 
possibility  of,  contemplated,  529,  533,  686. 
purchase-money,  in  payment  of,  529,  534. 
unilateral  contracts,  in  cases  of,  535,  540. 
untenable  objection,  arising  from,  544,  687. 
vendor,  attributable  to,  679,  684,  697. 
waiver  of,  546  et  seq. 

what,  sufficient  to  bar  right  to  relief,  541. 
where  essentiality  of  time  is  intended  to  be  insisted  on,  528. 
wilful  default  on  vendor's  part,  688. 

DEPOSIT,  709  et  seq. 

action  to  recover,  130,  536,  552. 

after  rescission  of  contract,  579,  711. 

allowed  to  remain  in  vendor's  hands,  545. 

AUCTiONBBE  (q.v.)  holding,  130,  131. 

cheque  for,  709. 

condition  as  to  time  for  payment  of,  709. 

for  payment  of,  to  vendor's  solicitor,  131. 

for  repayment  of,  without  interest,  714. 
counterclaim  for  return  of,  217  n.,  715. 

discretion  of  Court  of  Chancery  as  to  ordering  return  of,  579,  715. 
forfeiture  of,  71,  580,  713,  714. 
infant  cannot  recover,  232  n. 
interest  on,  690. 

is  an  earnest  and  a  security,  709,  710. 
lien  on  estate  for,  677,  710  et  seq. 
memorandum  of  terms  of,  26. 
not  returned  to  defaulting  purchaser  on  rescission  after  judgment, 

579. 
payable  in  cash,  709. 
payment  into  Court  of,  180,  131. 
purchaser  disentitled  to  sue  for,  649. 
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DEPOSIT— co«h'?i«ed. 

recovered  notwithstanding  conditions  of  sale,  346,  590. 
repayable,  where,  536,  579,  590,  710,  716. 
return  of,  with  interest,  519,  555,  556,  579,  710,  712,  715,  716. 
sale  by  auction,  on,  709. 

private  contract,  on,  709. 
stakeholder  of,  130,  131. 

vendor  aud  purchaser  summons,  555,  556,  710. 
vendor  not  liable  to  refund,  where  title  accepted,  714,  716. 

ordered  to  repay,  590. 
when  contract  rescinded  under  condition  or  otherwise,  711,  716. 

DESCBIPTION, 

by  reference  to  map  or  plan,  461. 

compensation  for  errors  of,  514. 

definiteness  of,  what  required,  169,  171. 

erroneous  as  to  quantity,  378. 

flourishing,  615. 

"  freehold  residence,"  589. 

inclosed  in  a  ring  fence,  426. 

instead  of  name,  172. 

insufficient,  169,  174. 

misleading,  656. 

name  of  contrasting  party  on  envelope,  171  n. 

parties,  of,  171,  174,  257. 

subject-matter,  of,  168,  257,  427,  428. 

sufficient,  instances  of,  168  et  seq. 

UNCERTAINTY  {q.i>.)  of,  170,  428. 

variation  from,  a  ground  of  defence,  425,  429,  460  n. 

vendor  prima  facie  responsible  for,  600. 

DESTEUCTION, 

of  deeds  by  fire,  471. 

of  subject-matter  of  contract,  448,  454. 

DETEEIOEATION, 
accidental,  695. 

accountability  of  vendor  for,  692  et  seq. 
after  purchaser  ought  to  have  taken  possession,  695. 
arising  from  wilful  default  or  negligence,  627. 
before  purchaser  takes  or  ought  to  have  taken  possession,  692. 
COMPENSATION  (q.v.)  for,  627,  693. 
dilapidation,  by,  693. 
discovery  in  case  of,  693. 
due  to  purchaser  himself,  695. 
inquiry  as  to,  636. 
persons  unknown,  caused  by,  695. 
purchaser,  borne  by,  694. 
set-off  of  amount  of,  against  interest,  693. 
vendor's  tenants,  by,  693. 
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DETERIORATION— co?if«)i!(ed. 
■working  mine,  by,  694. 
yearly  tenancy,  where  property  sold  is  let  on,  693,  694. 

DETINUE, 

action  of,  7. 
And  see  Chattels. 

DEVISEE, 

infant,  99. 

purchaser's,  when  a  party,  100,  101. 

vendor's,  when  a  party,  98. 

DIRECTORS, 

agents  of  company,  128,  249,  333,  360. 

breach  of  duty  by,  208. 

liability  of,  on  contracts,  128. 

liable  for  statements  in  prospectus,  332  n. 

MISREPEBSENTATION  {q.v.)  by,  327,  328,  333,  360. 

refusal  of,  to  register  transfer,  729. 

suing  without  joining  all  shareholders,  85. 

ULTKA  VIRES  {q.v.)  in  cases  of  contracts  by,  249. 

DISCLAIMER, 

of  unprofitable  contract  or  lease  by  trustee  in  bankruptcy,  112,  470. 

DISCLOSURE, 
fair,  607. 

in  conditions  of  sale,  586,  650. 
of  restrictive  covenants,  348  n.,  428  n. 
omission  not  affecting  value  of  property,  633. 
solicitor,  by,  349  n. 

when  obHgatory,  348  et  seq.,  427,  586,  650. 
And  see  Fraud. 

DISCRETION  OP  COURT, 
as  to  costs,  670  n. 
deposit  and  lien  for  it,  714,  715. 
influenced  by  existence  of  alternative  remedy,  33. 
is  judicial,  20,  211. 

leave  to  defend  notwithstanding  undertaking  contra,  553. 
rectification  of  register,  as  to,  559. 
specific  performance,  as  to,  19,  20,  211,  221. 

DISENTAIL, 

contract  to,  57. 

DISMISSAL  OF  ACTION, 

for  defect  or  want  of  title,  431,  645. 

DISORDERLY  HOUSE,  217,  428  n. 
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DIVISIBLE  CONTEAOT,  403  et  seq. 
award,  408. 

contemporaneous  contracts  intended  to  be  separate,  406. 
distinct  lots,  for,  404. 
partnership,  in  case  of,  408,  412,  413. 
piecemeal  execution,  403,  409,  411. 
ship  and  freight,  for,  404. 

BO  FIDEM, 

use  of  phi-ase  in  University  of  Oxford,  10. 

DOMICIL, 

of  defendant,  61. 

DONEE  OP  POWEE, 
contract  by,  84. 

DOWEE,  99. 

DEAFT, 

approval  of,  259. 

DEUNKENNESS,  202,  203.     See  Intoxication. 

EAENEST,  293,  709. 

ECCLESIASTICAL  COUETS, 

former  jurisdiction  of,  in  specific  performance,  8. 
jurisdiction  of,  in  contract,  11,  13. 

relation  of,  to  lay  Courts,  in  matter  of  plighted  faith,  11. 
tempore  Blackstone,  12. 
aianville,  11. 
AnA  see  Courts  Christian. 

ECCLESIASTICAL  LAW,  9. 

ELECTION, 

alternatives,  to  perform  one  of  several,  494,  498,  499. 

between  performance  and  satisfaction,  21,  67. 

by  purchaser,  on  discovering  that  vendor  has  no  title,  665. 

Common  Law,  to  proceed  at,  55. 

defrauded  party,  by,  363. 

express  or  inferred,  may  be,  366. 

final,  366. 

indemnification  of  vendor  and  rescission,  between,  215,  216. 

interest  and  rents,  between,  697. 

Lands  Clauses  Act,  by  proceedings  under,  56. 

MISTAKE  (q.v.),  in  cases  of,  381,  384. 

negotiation  for  payment  of  money,  by,  56. 

parol  variation,  in  cases  of,  381  et  seq.,  384. 

payment  into  Court  and  giving  up  possession,  between,  703,  704. 

performance  and  payment,  between,  67,  68,  69,  73.   And  sec  Penal 

Sum. 
precluding  rescission,  364. 
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^E.L'ECIIO'^— continued. 

present  practice,  under,  56. 

rescind,  to,  363,  364,  511,  522. 

SUBJECT-MATTER  (q.v.)  of  Contract  ascertained  by,  170. 

time  for  exercise  of,  365,  366. 

to  abide  by  contract,  365,  366. 

where  not  imported,  73,  73  n. 

ELEGIT, 

writ  of,  578. 

ENTAIL, 

agreement  not  to  join  in  barring,  232. 

ENTIRETY, 

contract  by  one  joint  owner,  or  by  husband,  to  deal  with,  404,  619. 

ENTRY  IN  DIARY, 

may  satisfy  Statute  of  Frauds,  256 — 257  n. 

ENVELOPE, 

treated  as  part  of  memorandum  of  contract,  171  n.,  276,  278  n. 

EQUALITY, 

essential  in  contracts,  165,  195  n. 

EQUITABLE  CHARGE, 

distinguished  from  specific  performance,  18. 

EQUITABLE  ESTATE, 

passes  by  the  contract  itself ,  451,  675. 
re-vesting  in  vendor,  676. 

EQUITABLE  RIGHT, 

taken  notice  of  without  transfer  to  Chancery  Division,  553. 

EQUITABLE  TITLE, 
assignee  with,  112. 

EQUITY  OF  REDEMPTION, 

of  leaseholds,  contract  to  sell,  557. 
person  interested  in,  a  party,  80. 
sale  by  owner  of,  114. 

ERROR, 

antecedens  and  concomitans,  346  n. 
of  description,  514,  610. 
person  contracted  with,  as  to,  107,  108. 
And  see  Mistake. 

ESSENTIAL  TERMS, 

of  a  contract,  145,  458. 

ESTATE  AGENTS,  262,  268  n. 

ESTOPPEL, 

by  representation,  153,  270. 

resulting  from  subsequent  negotiation,  280. 
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EVENTS, 

prior  to  contract,  447  ct  seq. 
subsequent  to  contract,  451  et  seq. 
EVIDENCE, 

abandonment,  of,  502 — 504. 

additional  terms,  of,  318. 

AGENCY  (q.v.),  of,  126,  129. 

collateral  matters,  of,  502. 

connecting  subject-matter  of  contract  with  claim,  169. 

contract,  of,  137,  254,  291,  313  ct  seq. 

earnest  is,  of  contract,  293. 

extrinsic,  168,  170. 

identity,  of,  168. 

may  be  lacking,  though  contract  exists,  137. 

MiST.iKB  iq.v.),  of,  374,  391. 

new  or  substituted  contract,  of,  507. 

not  admissible  to  vary  written  tei-ms,  126,  137,  374. 

PAROL  (q.v.), 

as  to  identity,  168,  275. 
cirouHistanoes  of  contract,  as  to,  195. 
connecting  documents,  275,  276. 
conveyance  upon  trust,  of,  286,  288. 
may  show  no  contract  in  fact,  254. 
of  error,  391. 
of  rescission,  502. 

only  acted  on  when  no  writing  exists,  393. 
to  explain  latent  ambiguity,  393. 
to  show  no  contract,  though  document  signed,  137. 
PART    PERFORMANCE  (q.v.),  in  cases  of,  313  et  seq.      And  see  P.\rol 
Variation. 
admission  in  pleadings,  where  there  is,  313. 
conflict  of  testijmony,  where  there  is,  314. 
one  witness,  313,  314. 

variation  between  contracts  alleged  and  proved 
where  there  is,  314,  315. 
required  by  law,  wanting,  137. 

secondary,  of  contents  and  execution  of  deeds-,  185,  471  u. 
title,  of,  670,  672. 
to  prove  parol  contract,  318. 
variation  of  written  contract,  of,  502. 
waiver,  of,  602,  503. 
EXCHANaE, 

contract  for,  24  n. 

EXECUTED  OONTEACT, 

EXECUTORY  CONTRACT  iq-i).),  Contrasted  with,  17,  93,  412. 
for  sale  of  chattel  or  chose  in  action,  370  n. 
injunction  to  enforce,  411,  412. 

PARTNERSHIP  (q.V.),  of,  412. 

principle  of  entire  performance  does  not  apply  to,  411. 
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EXECUTOES, 

admission  by,  286. 

contract  enforced  by,  97. 

English  and  colonial,  97  n. 

Land  Transfer  Act,  1897,  under,  97  n. 

one  or  two,  contract  for  sale  by,  206. 

personal  qualities  required,  where,  102, 104. 

proposed  lessee,  of,  101. 

sued,  100. 

suing  before  probate,  100. 

two  bodies  of,  97  n. 

And  see  Legal  Personal  Bepresbntative. 

EXECUTORY  CONTEACT, 

converted  into  actual  sale  by  election,  171. 
EXEOOTBD  contract  (q.v.),  Contrasted  with,  17,  93,  412. 
implication  in,  as  to  usual  stipulations,  187. 
PARTNERSHIP  (q.v.),  for,  412. 
performance  of  part  of,  411. 

EXPECTANCY, 

annuity  charged  on,  737. 

contract  relating  to,  735  et  seq. 

lunatic,  from,  738. 

personal  nature  of  contract  relating  to,  739. 

transfer  of,  not  forbidden  by  the  32  Hen.  VIII.  c.  9...  110. 

wife,  of,  738. 

And  see  Contingent  Interest  ;  Heir  ;  Will. 

EXPECTATION, 

of  contract,  137. 

PAILUEE 

of  consideration  (q.v.),  373,  447  et  seq. 

FAIENESS, 

compromises,  in,  196, 197. 

contingencies,  in  contracts  involving,  197,  198,  199. 
essential,  166. 

family  arrangements,  in,  196,  197. 
surrounding  circumstances,  of,  200,  201. 
when  to  be  judged  of,  195. 

where  there  is  a  condition  to  be  performed,  196. 
And  see  Unfairness. 

FAITH  OP  A  CHRISTIAN, 
origin  of  oath  on  the,  10. 

FAMILY  ARRANGEMENT,  108,  196,  197,  231  li. 

FARMING  COVENANT, 
enforced,  71. 
increased  rent,  as  to,  71. 
not  enforced,  43. 
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FEE  SIMPLE, 

implication  that  interest  sold  is,  184. 

FELONY, 

of  plaintiff,  471. 

FIDEI  INTEBP08ITI0,  10,  11,  15. 

FIBEI  L^SIO,  10,  11,  12,  13,  16  n. 

FIEBI  FACIAS, 
issue  of,  578. 

FINES  AND  EECOVEEIES  ABOLITION  ACT, 

dispositions  of  lands  by  tenants  in  tail  under,  57. 

FIRE, 

benefit  of  insurance  against,  454. 

deeds  destroyed  by,  471. 

house  burnt  down  after  contract  for  sale,  452,  454. 

music-hall  destroyed  by,  after  contract  to  let,  485. 

subject-matter  destroyed  by,  452,  454. 

FLOATING   CAEGO, 
sale  of,  448. 

FOEEIGN  CONTEACT, 

enforced  here,  may  be,  68. 

immovable  property,  relating  to,  58. 

iti  specie,  to  deliver  a  thing  here,  60. 

legality  of,  241. 

lien  on  foreign  real  estate,  59. 

marriage  contract  made  in  France,  58. 

Mr.  Justice  Story  on  the  English  doctrine,  59. 

FOEEIGN   GOVEENMENT, 
contract  by,  57. 

FOEEIGN  LAW,  58. 

FOEFEITUEE, 

acts  which  would  have  worked  or  would  work,  473,  474. 

apprehension  of,  215. 

Common  Law  doctrine  of,  23,  474. 

deposit,  of,  71,  580,  709,  713,  714. 

in  addition  to  increased  rent,  76. 

liability  to,  a  haedship  (g.f .),  213,  214. 

relief  against,  474,  709. 

resulting  from  other  acts  of  defendant  himself,  213,  214. 

waste,  worked  by,  474. 

where  vendor  caimot  make  a  good  title,  714. 

FOEMAL  CONTEACT, 

intended,  259,  260,  261,  262,  263. 

new  term  in,  260. 

waiver  of  provision  for,  186,  484. 
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FORMAL  DOCUMENT, 

contract  embodied  in,  138. 

reference  to  a  more,  142,  144,  261,  262. 

FORMALITIES, 

CORPORATION  (q.v.),  required  in  contracts  by,  319  et  seq. 
omission  of,  in  contract  by  corporation,  251. 
when  not  required,  257. 

FOUR  DAY  ORDER, 
form  of,  578  n. 

FRAUD, 

a  ground  of  defence,  347  et  seq. 

affects  the  entire  contract,  347  n.,  361,  362. 

agent,  by,  360. 

assign  for  value  of  contract  tainted  by,  361. 

cancellation  of  contract,  a  ground  for,  347. 

catching  bargains,  in,  229. 

collateral  parol  contract  or  promise,  in  cases  of,  287. 

concealment,  by,  348,  353,  356. 

dans  locum  contractui,  352. 

disclose,  where  there  is  an  obligation  to,  348  et  seq. 

duty  to  communicate  facts,  348  n.,  351. 

imperfect  statement,  351. 

in  obtaining  contract,  203  n.,  347. 

in  performance  of  contract,  347. 

inadequacy  of  price,  221,  222,  230. 

infinite  in  variety,  347. 

latent  defect,  in  cases  of,  350. 

less  certainty  required  where  there  is,  194. 

marriage  articles  or  contracts,  in  relation  to,  153,  286,  289,  290, 

367. 
memorandum  only  ancillary  to  verbal  contract,  where,  288. 
MISREPRESENTATION  (q.v.),  how  related  to,  326. 
mistake  produced  by,  361. 
non-disclosure,  in  cases  of,  348  et  seq. 
omission  of  redemption  clause,  288. 
PART-PBRFORMANOE  (q.v.),  283,  294,  295. 
personal  bar  to  performance  or  relief,  363,  370. 
public,  on  the,  371. 

POFPER  (q.v.),  by  employment  of,  357  et  seq. 
purchaser,  by,  356. 

refusal  to  sign  a  written  contract  is  not,  290. 
RESCISSION  {q.v.)  for,  195,  347,  519. 
restitutio  in  integrum  in  cases  of,  366  et  seq. 
right  to  complain  of,  not  marketable,  110,  244. 
settlement,  on,  444,  622. 
SILENCE  (q.v.)  generally  is  not,  348  et  seq. 

may  be,  349,  350,  351. 
Statute  of  Frauds,  an  exception  from,  286  et  seq.,  347. 
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FRAUD — continued. 

stranger,  by,  360. 

suggestio  falsi,  356. 

suppression  of  material  fact,  202,  348. 

twofold  effect  of,  363. 

iiherrinice  fidei,  where  contract  is,  350. 

united  principal  and  agent,  330  n. 

vendor  and  purchaser  summons,  under,  555. 

voidable,  renders  contract,  363. 

waiver  of,  360,  361. 

want  of  writing  due  to,  289. 

FRAUDS,  STATUTE  OF,  253  et  seq.     See  Statute  of  Feauds. 

FRAUDULENT  CONVEYANCES  ACT,  204. 

FREEBENCH,  100. 

FREEHOLD, 

cannot  be  forced  on  purchaser  of  copyhold,  and  vice  versa,  428,  610. 
property  sold  as  freehold,  428  n.,  613. 
sold  with  leasehold,  428,  603. 

FRENCH  LAW, 

ascertainment  of  price,  as  to,  177. 
execution  of  works,  as  to,  51. 
inadequacy  of  consideration,  as  to,  226. 
rescission,  as  to,  226,  369. 
specific  performance,  as  to,  785. 

FUTURE  ACTS, 

contract  contemplating,  408,  409,  412,  413. 
And  see  Partial  Execution  ;  Peefoemancb. 

aiFT, 

incomplete,  222. 

of  land  followed  by  possession,  303  n. 

GLEBE, 

contract  to  purchase,  572. 
sell,  90. 

GOODS, 

acceptance  of,  292,  293. 

executory  contracts  for  sale  of,  171. 

sale  of,  not  in  vendor's  possession,  489. 

GOODWILL, 

attorney's  business,  of,  44. 
contract  for  sale  of,  43,  534. 
nature  of,  44. 

GOVERNMENT  DEPARTMENTS, 

actions  by  and  against,  65  n.,  66  n. 
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GOVERNMENT  STOCK,  27,  81,  34.    See  Stock. 

GEAVBL  PIT, 

covenant  to  make  good,  47. 

GUAEANTEE, 

representation  not  amounting  to,  459. 
secret,  203. 

GUARDIANS, 

when  incapable  of  contracting,  135. 

GUIDE  BOOK, 

contract  to  edit,  371. 


HARDSHIP, 

a  ground  of  defence,  209  et  seq. 
AWARD  {q.v.),  in,  210. 

BREACH   OF   TRUST  {q.V.),  205. 

brought  upon  defendant  by  himself,  213. 

companies,  in  contracts  between,  218. 

compensation  refused,  625. 

covenant  to  leave  buildings  in  repair,  arising  out  of,  217. 

discretion  of  Court  not  affected  by,  20. 

failure  of  purchaser's  speculation,  214. 

forfeiture,  213,  214,  215. 

impossibility  of  enjoying  thing  purchased,  218. 

inadequacy  of  consideration  a  form  of,  219,  221  et  seq. 

indemnity,  where  vendor  has  not  stipulated  for,  215. 

involved  in  delay,  534. 

latent  and  patent,  distinguished,  213. 

members  of  corporation,  resulting  to,  214,  534. 

mortgagee,  on,  216. 

not  considered  upon  inquiry  as  to  title,  653. 

oppressive  covenant,  of,  212,  218. 

option,  arising  from  grant  of,  218. 

plaintiff's  conduct  a  trap  to  purchaser,  212. 

service,  of  contract  for,  218. 

SILENCE  (q.v.)  creating,  202. 

subsequent  events,  arising  from,  209  et  seq,  212,  453. 

tenant  for  life,  on,  216. 

though  plaintiff's  conduct  unimpeachable,  209. 

trustees,  on,  216. 

when  to  be  judged  of,  209. 

where  performance  would  involve  an  illegal  act,  204,  205. 

where  vendor  would  be  left  subject  to  liability,  215. 

HEIR, 

declared  a  trustee,  99. 

disposition  of  succession  by,  24,  735. 

EXPECTANCY  (q.v.)  of,  735  n. 
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HEIR — continued. 
infant,  98,  99. 

purchaser's,  when  a  party,  100,  101. 
specific  performance  decreed  against,  26,  488. 
unauthorised  sale,  decreed  to  make  good,  488. 
vendor's,  when  a  party,  98. 

HIRING  AND  SERVICE, 

confidential  office,  in  cases  of,  53. 
contracts  for,  formerly  enforced,  52. 

HARDSHIP  iq.v.)  of,  218. 

now  not  enroroed,  51,  233,  417,  422,  485. 

HONORARY  ENGAGEMENT,  137,  155,  277. 
partly  legal,  424. 
part-performance  of,  299. 

HOPE  OF  SUCCESSION,  24. 

HOUSE, 

alterations  of  new,  304. 

burnt  down  after  contract  for  sale,  454. 

contract  to  build  and  to  accept  lease,  48,  167,  415. 

contract  to  sell,  184. 

destroyed  by  earthquake,  454  n. 

promise  to  build,  46,  48. 

to  be  erected  in  accordance  with  plans,  49. 

HOUSE  AGENT,  268  n. 

HUSBAND, 

contracting  to  sell  fee  simple,  490,  619. 

HUSBAND  AND  WIFE, 

assignment  by,  of  wife's  expectancy,  738. 
compromise  of  suits  between,  750,  751. 
contracts- between,  750,  761,  760. 

or  husband  only,  contracting  to  sell  wife's  estate,  489,  490,  619. 
622. 
And  see  Married  Woman  ;  Wife. 


IDENTIFICATION, 

of  document  referred  to,  275. 
of  legatee,  275. 
of  plan,  191,  257  n. 

IDENTITY, 

evidence  of,  168,  169,  275. 

parties,  of,  172,  257.     And  see  Dbsceipxion. 

SUBJECT-MATTER  (q.v.),  of,  168  et  scq.,  257. 

ILLEGALITY, 

a  bar  to  specific  performance,  205,  241  et  seq. 
AWARD  iq.v.),  of  act  directed  to  be  done  by,  243. 
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ILLEGALITY— cowfe?(.e«i. 

clearness  of,  what  required  to  be  shown,  243,  244. 

foreign  contracts,  in  cases  of,  241. 

impossibility  of  performance  resulting  from,  453. 

inquiry  as  to,  243. 

involved  in  performance,  205. 

Jessel  M.R.  on,  245. 

modelling  contract  to  obviate,  492. 

objection  on  ground  of,  208  n. 

of  assignment,  109. 

of  contract  for  partnership,  742. 

of  trust,  245. 

part-perforniance,  objection  raised  after,  165. 

peculiar  nature  of  the  defence,  242. 

public  policy,  242. 

subsequent  statute,  created  by,  241,  452,  492. 

trade  unions,  in  rules  of,  246. 

what  constitutes,  242. 

where  defendant  has  received  the  benefit  of  the  contract,  240. 

IMMOVABLE  PROPERTY,  58. 

IMPLIED  CONTRACT,  283,  471,  638. 

IMPLIED  TERMS, 

breach  of,  restrained,  565. 

condition,  451,  458,  471. 

contract,  of,  183,  184,  458,  471. 

in  executory  contracts,  187. 

negative,  418  et  seq. 

plaintiff  mast  have  performed  essential,  458. 

rebutted,  136,  187. 

title,  as  to,  184. 

underlease,  in  contract  for,  186. 

IMPOSSIBILITY, 

a  ground  for  rescission,  522. 

amalgamation,  of  executing  contract  for,  415. 

arising  from  the  act  of  one  party,  522. 

consent,  of  procuring,  489. 

default  of  defendant,  due  to,  414,  464,  465. 

effect  of  Lord  Cairns'  Act,  415,  637. 

elected  alternative,  of,  495,  499. 

extinction  of  subject-matter,  owing  to,  364,  449,  485,  732. 

fraudulent  misconduct  of  defendant,  induced  by,  523. 

illegal  contract,  of  performing,  453. 

legal  contract,  of  performing,  452,  485,  637. 

of  enjoying  thing  purchased,  218. 

of  rescinding,  365. 

of  restitution,  369. 

one  alternative,  of,  494. 
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niFOSSIBIhllY— continued. 

one  alternative,  of,  by  act  of  God,  495. 

by  act  of  other  party,  498. 

by  act  of  stranger,  498. 

original,  494. 
plaintiffs  part,  of  performing,  458,  465,  522. 
substantial  part  of  contract,  must  be  in,  462,  465,  522. 

INABILITY  OF  COUET, 

to  enforce  its  judgment,  46. 
And  see  Incapacity. 

INADEQUACY, 

Common  Law  (q.v.),  remedy  of,  28  et  seq. 
CONSIDEHATION  (q.v.),  of,  221  et  seq. 

INCAPACITY, 

agent,  of,  129. 

caused  by  lunacy,  134,  180,  487. 

defendant  the  author  of  his  own,  487. 

of  Court  to  execute  contract,  49,  403  et  seq. 

And  see  Partial  Execution. 
of  defendant  to  perform  his  part,  485  et  seq. 
of  plaintiff  to  perform  his  part,  465. 
of  vendor  to  convey,  knowledge  of,  621. 
original  incapacity  of  vendor  to  convey,  232. 
supervening,  180,  487. 
to  execute  a  contract,  133. 

INCAPACITY  TO  CONTRACT, 
a  ground  of  defence,  133. 
agent,  of,  135. 

confidential  relations,  of  persons  standing  in,  135. 
distinguished  from  incapacity  to  execute  contract,  133. 
guardians,  of,  136. 
infant,  of,  133,  231. 
LUNATIC  (q.v.),  of,  134. 
MARRIED  WOMAN  (q.v.),  of,  134.  749. 
trustees,  of,  135. 
when  judged  of,  133,  487. 
And  see  Capacity. 

INCOME-TAX, 

deducted  from  interest  paid  by  purchaser,  691. 

occupation  rent,  on,  696. 

payment  into  Court,  in  cases  of,  707. 

INCOMPLETENESS, 

contract,  of  the,  165  et  seq. 

defendant's  default,  arising  from,  166,  465. 

future  agreement,  where  matter  reserved  for,  183. 

gift,  of,  222. 

implied  terms,  as  to,  183, 184. 

F.  3    H 
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INCOMPLETENESS— conilwMerf. 

in  the  evidence  of  tlie  contract,  166. 

instances  of,  168,  182. 

material  item  wanting,  181. 

objection  made  after  part-performance,  165. 

PRICE  (q.v.),  as  to,  167,  174  et  seq. 

remediable,  167. 

when  to  be  ascertained,  166. 
And  see  Completeness. 
INDEMNITY, 

agreements  for,  779. 

as  to  calls,  717. 

charge  on  estate,  against,  606. 

claim  for  tithe,  against,  606  n. 

COMPENSATION  (q.v.)  a  species  of,  603. 

contract  for,  when  it  is  broken,  779. 

contract  to  give,  488. 

declaration  of  liability  to  perform  covenant  for,  780. 

ELECTION  [q.v.)  between,  and  rescission,  215, 216. 

FBAUD  [q.v^,  against  loss  resulting  from,  370. 

future  demands,  against,  779,  780. 

inquiry  as  to,  in  respect  of  charge,  606. 

judgment  in  action  relating  to  shares,  717. 

new  contract  for  shares  enforced  by  action,  for,  725. 

purchaser  not  compelled  to  take,  604,  613. 

vendor  not  compelled  to  give,  626. 

INDIVISIBLE  CONTEACT,  403,  423  n. 

INFANT, 

apprenticeship,  54,  134. 

cannot  generally  sue  or  be  sued  on  contract,  133,  231. 
compromise,  764. 
custody  of,  232,  761. 
damages  against,  184. 

DEPOSIT  (q.v.),  cannot  generally  recover,  232  n. 
devisee,  99. 
heu-,  98,  99. 

may  bind  himself  apprentice,  134. 
non-performance  by,  465. 
passing-on  name  of,  upon  sale  of  shares,  723. 
RATIFICATION  {q.v.)  by,  232  n. 
specific  performance  against,  54,  98,  134,  231. 
by,  231. 

INITIALS, 

signature  by,  264. 

INJUNCTION, 

actor,  against,  416,  418. 

acts  inconsistent  with  contract,  against,  68,  570. 

ancillary  or  incidental  to  performance,  563,  566,  668. 
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INJUNCTION— co»ii« !(«(?. 

arbitration,  in  cases  of,  774  n. 
balance  of  convenience  in  relation  to,  568. 
bell,  against  ringing,  566. 
breach,  of  express  or  implied  term  of,  565. 
business,  against  carrying  on,  70,  72. 
conditional,  565. 

connected  with  specific  pbefoemance  {q.v.),  563. 
conveying  away  legal  estate,  against,  566,  567. 
damages  for  delay,  against  action  for,  570. 
damages  instead  of,  686  n. 
deposit,  against  action  for,  570,  603. 
discretionary,  563  n. 
dissolution  of,  565. 
ejectment,  against,  567. 
executed  contract,  to  enforce,  411,  412. 
extent  of  the  High  Court's  jurisdiction  in,  568,  571,  572. 
former  Chancery  practice,  570. 
in  statu,  quo,  to  keep  property,  667. 
instrument  of  performance,  231  n.,  563. 
interlocutory,  356,  567,  568,  569,  573. 
Judicature  Acts  as  to,  570,  572. 
jurisdiction  of  the  Court,  563,  568. 
,   lease,  to  enforce  covenant  in,  411,  412,  423  n.,  564  n. 
liable  to  be  dissolved,  424. 
maps,  to  restrain  sale  of,  417. 

negative  term,  where  contract  contains,  416  et  seq.,  564,  565. 
non-performance,  enforcing  rights  resulting  from,  563,  572. 
Parliament,  against  applying  to,  775. 
part  of  contract  incapable  of  performance,  where,  416  et  seq.,  564, 

566.     And  see  Paktial  Execution. 
Partnership  (q.v.),  in  cases  of,  412,  741. 

performance  by  assignee  of  negative  covenants  in  lease,  564  n. 
possession,  against  continuing  in,  572,  584. 
preventing  execution  of  contract,  against,  566. 
probate,  against  applying  for,  570. 
railway  company,  against,  412,  572,  583. 
repairs  enforced  by,  51. 

restitution  of  conjugal  rights,  against  suit  for,  570. 
restraining  action  in  another  Court,  570,  571. 
sale  and  surrender  of  estates,  against,  567. 
second  purchase  before  completion  of  first,  against,  569. 
service,  to  enforce  contract  or  covenant  for,  417,  423  n. 
ship,  against  or  diverting,  419. 
singer,  against,  417. 
third  persons,  against,  569. 
timber,  against  cutting,  568. 
timber  contract  enforced  by,  231  n. 
valuer,  against  obstructing,  568. 
waggons,  against  sale  of,  40. 
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INQUIEY, 

damages,  as  to,  648. 

deterioration,  as  to,  636. 

terms  of  contract,  as  to,  316. 

title,  as  to,  429,  645  et  seq.     See  Ebfbbence  of  Title. 

INSANITY,  134,  135.     See  Lunacy. 

INSOLVENCY, 

assignee  of  contract,  of,  471. 

intended  lessee,  of,  471. 

original  contractor,  of,  471. 

plaintiff,  of,  470. 

refusal  of  performance,  amounting  to,  522. 

subsequent  affluence,  in  cases  of,  471. 

INSTALMENTS, 

assignees  in  bankruptcy  entitled  to,  454. 
contract  to  be  performed  by,  25,  414. 
price  to  be  paid  by,  414. 
right  to  rescind  on  non-payment  of,  515. 
separate  breaches  in  respect  of,  516. 

INSTRUCTIONS, 

for  a  formal  agreement,  261. 

for  lease,  311. 

for  settlement,  138. 

INSURANCE, 

benefit  of,  454. 
See  Fire. 

INTENT, 

not  triable,  145. 
to  sign,  264,  265. 

INTENTION,  73,74,  76,  155  etseq.,  527. 
expression  of,  156  n. 

that  a  further  instrument  should  be  executed,  29. 
And  see  Repkesentation  ;  Penal  Sum.  , 

INTEREST,  677  et  seq. 

amount  on  which  purchaser  pays,  690. 

appropriated  purchase-money,  on,  681,  682,  687,  688,  691,  698. 

award,  from  date  of,  681. 

condition  for  payment  of,  from  whatever  cause  delay  may  arise , 

683  et  seq. 
construction  of  conditions  as  to  payment  of,  685,  690,  698. 
contract  exempting  purchaser  from  payment  of,  682. 

silent  as  to,  679. 
deduction  of  income-tax  on  the  amount  of,  691. 
default  on  vendor's  part,  where,  679,  683,  686,  688,  697. 
delay,  when  it  will  not  exempt  purchaser,  682,  686,  687,  697. 
dependent  on  condition  as  to  delivery  of  abstract,  690. 
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INTEEEST— con^mtte^. 

deposit,  on,  690,  712,  714. 

dispossession  of  purchaser,  in  case  of,  700. 

election  between,  and  rents,  697. 

exceeding  rents,  679. 

exemption  from  payment  of,  682,  699,  700. 

on  rents,  680. 

personal  occupation,  where  vendor  is  in,  696. 

possession  retained  by  vendor,  where,  680. 

returned  by  purchaser,  where,  698. 
purchase-money,  on,  under  Lands  Clauses  Act,  61. 
purchaser  in  possession  generally  pays,  697. 
rate  of,  allowed  to  vendor,  690,  691. 

stipulation  for  increasing,  698. 
rents  and  interest  mutually  exclusive,  678. 
set  off  against  amount  of  deterioration,  693. 
Statute  of  Limitations,  when  first  due  within,  708. 
statutory  power,  where  possession  taken  under,  700. 
time  from  which  purchaser  has  to  pay,  where — 

action  rendered  necessary  by  purchaser's  objections,  681. 
conditions  fix  time  for  delivery  of  abstract,  690. 
contract  fixes  a  date  for  completion,  679. 

fixes  no  date  for  completion,  679,  680  n. 
leaves  amount  of  purchase- money  to  be  subse- 
quently ascertained,  681. 
delay  is  owing  to  vendor,  679,  684. 
estate  sold  is  reversionary,  701,  702. 
interest  much  exceeds  rents,  679,  686. 
.  notice  of  appropriation  of  purchase-money  has   been 
given,  682. 
price  is  ascertained  by  verdict  of  jury,  701. 
title  is  made  out  in  Chambers,  680. 
unpaid  balance  of  purchase-money,  on,  677,  712. 
wilful  default  on  vendor's  part,  in  cases  of,  688  et  seq. 

INTEEEST  IN  LAND,  253  n. 

INTOXICATION, 

a  ground  of  defence,  202,  203,  377. 

contract  not  void  but  voidable  in  oases  of,  203  n. 

lEELAND, 

actions  for  specific  performance  in,  551  n.,  558. 

lEEEGULAEITY,  251. 

ISSUE, 

quantum  damnificatus,  456  n.,  492,  635  n. 

JOBBEB,  83,  718  et  seq.     See  Shares  ;  Stock  Exchangb. 

JOINT   TENANTS, 

contract  to  divide  copyholds,  24. 
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JUDGE'S  ORDER,  138/ 

JUDGMENT, 

account  of  rents  and  profits,  561. 
form  of,  560,  579,  682,  717. 
in  default  of  defence,  560. 
in'personam  and  in  rem,  433. 
lis  pendens,  561. 
proceedings  up  to,  551  et  seq. 
relief  after,  577  et  seq. 

JUDGMENT  CREDITOR, 
when  a  party,  80  n. 

JUDICATURE   ACTS,  1873  and  1875, 
damages,  639  et  seq. 
enforcement  of  compromise,  as  to,  766. 
injunction,  as  to,  570,  571,  572. 
multiplicity  of  proceedings,  as  to,  577  n. 

reformation  of  contract  and  enforcement  of  reformed  contract,  400. 
specific  performance  assigned  in  certain  oases  to  Chancery  Division, 

551. 
stay  of  proceedings,  571,  766. 
time,  as  to,  526. 
transfer  of  actions,  as  to,  551,  552. 

JURISDICTION, 

as  to  specific  performance,  how  exercised,  551  et  seq. 

boundaries  of  North  American  plantations,  respecting,  58,  59. 

breach  of  contract  within  the,  61. 

Companies  (Consolidation)  Act,  1908,  s.  32,  under,  558. 

concurrent,  of  High  Court  and  County  Courts,  557. 

contract  to  be  performed  within  the,  61. 

County  Cocrts  (q.v.),  of,  557. 

damages,  as  to,  556,  635  et  seq. 

defendant  not  subject  to,  where,  57. 

discretionary,  19,  211,  553,  559,  563  n. 

double,  of  Com-ts  of  Law  and  Equity,  715. 

early,  in  specific  performance,  789. 

given  by  contract  itself,  57.  ' 

High  Court,  of,  551. 

in  adjusting  accounts  between  vendor  and  purchaser,  560. 

in  relation  to  the  Crown,  65. 

INJUNCTION  {q.v.),  in,  563  et  seq. 

Irish  Land  Commission,  of,  558. 

Land  Transfer  Act,  1875,  under,  558. 

Lands  Clauses  Act,  to  enforce  proceedings  under,  61. 

matrimonial  causes,  in  connection  with,  58. 

Mayor's  Court  of  London,  of,  557. 

person,  against  the,  57,  58,  433. 

separation,  in  oases  of,  759. 
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JVUISBlCnO^— continued. 
service  out  of,  60,  555. 
Sovereign  in  Council,  of  the,  58. 
statute,  taken  away  by,  57. 
subject-matter  not  originally  within,  57. 
to  rescind,  195  n. 

Vendor  and  Purchaser  Act,  1874,  under,  554. 
want  of  writing  confers  no,  297. 
And  see  Specific  Performance. 

JURY, 

compensation  money  or  price  ascertained  by  verdict  of,  64,  701. 

KING'S  BENCH  DIVISION, 
action  commenced  in,  552. 

KNOWLEDGE, 

of  imperfection  of  vendor's  title,  619,  620. 
of  mistake,  means  of,  393  n. 

LACHES, 

a  bar  to  relief,  540. 
delay  constituting,  539  et  seq. 
deposit  allowed  to  remain  in  vendor's  hands,  545. 
mere  claim  or  protest,  in  cases  of,  546. 
Railway  Act,  where  land  taken  under,  545. 
And  see  Delay  ;  Time. 

LAND   TRANSFER   ACT,  1875.. .90,  96,  445  n.,  558. 

LAND  TRANSFER  ACT,  1897.. .97  n.,  98—101.    And  see  Parties. 

LANDLORD, 

an  insufficient  description,  174. 

LANDS   CLAUSES   CONSOLIDATION  ACT,  1845, 
charitable  corporation  selling  mider,  179. 
compensation  money,  ascertainment  of,  64. 
election  by  proceedings  under,  56. 

jurisdiction  to  compel  company  to  proceed  under,  62,  63. 
lien  for  costs  of  arbitration  under,  712. 
mandamus  under,  62. 
no  equitable  relief  in  cases  under,  62. 
notice  to  treat,  effect  of,  61,  62. 

followed  by  contract,  63,  64,  65. 
Parliamentary  contract  under,  62. 
possession  taken  under,  700. 
proceedings  under,  enforced,  62. 
purchase-money,  how  ascertained  under,  62. 
quasi-contracts  under,  61  et  seq. 
refusal  of  company  to  proceed  under,  62. 
of  landowner  to  convey  under,  62. 
warrant  to  sheriff  to  summon  jury,  167. 
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LAPSE  OP   TIME,  455,  525  et  scj.     See  Time. 

LATENT, 

defect,  425,  426,  428  n.,  429,  608,  610  n. 
right  of  way,  514. 

LEASE, 

antedating,  475,  478. 

assignability  of  contract  for,  106. 

bishop's,  185. 

breach  of  covenant  before  execution  of,  474,  476. 

by  incumbent  under  statute,  492. 

cannot  be  inferred  to  begin  at  date  of  memorandum,  188. 

commencement  of,  a  material  term,  187. 

ascertained  byreference  to  circumstances,  188n. 
contract  to  accept,  48,  167,  233,  287,  415,  455,  544,  604. 

to  execute,  46. 

to  grant,  53,  65  n.,  86,  105,  180,  216,  239,  382,  477. 

to  procure  surrender  of,  604. 

to  renew,  184. 
copyholder  contracting  to  grant,  491. 
COVENANT  (q-v-)  to  renew,  27,  492. 
disclaimer  of,  112,  470. 
executors  of  proposed  lessee,  to,  101. 
expiration  of  the  term  before  trial,  455,  456. 
for  life,  agreement  to  grant,  32  n. 
lives,  for,  182,  293. 

ordered  to  bear  date  of  contract,  475,  478. 
proviso  for  re-entry  in,  474,  475. 
representation  as  to,  162. 
to  contain  all  usual  covenants,  182  n. 
UNDEELBASB  (q.v.)  not  Same  as,  142,  611. 

sold  as  a  lease,  611,  613. 
usual  covenants,  described  as  subject  to,  427. 

LEASEHOLD, 

advance  on  security  of,  25. 
contract  for  sale  of  lunatic's,  135. 
equity  of  redemption  of,  557. 
reversion,  title  to,  185  n. 
sold  with  freehold,  428. 

LEGAL  ESTATE, 

passes  only  upon  and  by  conveyance,  675. 

LEGAL  PERSONAL  KEPEESENTATIVE, 

equitable  estate  in  copyholds  devolves  on,  97  n. 
of  party  to  contract,  79,  97,  285. 
of  a  wife,  754. 
And  see  Executors. 
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LESSEE, 

assign  of  intended,  106. 
death  of  proposed,  101. 
insolvent,  105,  106. 
party,  when  a,  82. 
•waste  by  intended,  474. 

LETTEES, 

constituting  contract  and  evidence  of  it,  275,  279. 

correspondence  must  be  considered  as  a  whole,  279. 

envelope,  171  n.,  267,  278  n. 

evidence  of  contract  completed  or  supplied  by,  257,  274,  277. 

lessor's  name,  supplying,  278,  282. 

of  agent  recognizing  contract,  273. 

parts  of,  not  available,  282. 

reference  in,  express,  276. 

to  written  terms,  276. 
repudiating  contract,  281,  282. 
SIGNATURE  (q.v.),  referred  to  for,  263,  275. 
subsequent,  279,  280. 

estoppel  resulting  from,  280. 
third  persons,  addressed  to,  281. 
used  to  supply  a  term,  278. 
"without  prejudice,"  511. 

LETTERS   PATENT, 

contract  for  licence  under,  325. 
essentially  of  time  (q.v.),  531. 

LEX  FORI, 

remedies  governed  by,  58. 

LEX  PB^TOBIA, 
quoted,  466. 

LEX    SITUS, 

governs  question  of  capacity  to  contract  with  regard  to  land  in 
Transvaal,  133  n. 

LIE, 

in  gross  and  appurtenant,  346. 

LIEN, 

arbitration  under  Lands  Clauses  Act,  for  costs  of,  712. 

costs  of  vendor's  action,  for,  712. 

counterclaim  for  declaration  of,  713. 

foreign  land,  on,  59. 

lessor's  interest,  on,  712. 

on  land  for  damages,  644  n. 

purchaser's,  declaration  of,  624. 

extent  of,  638,  712. 

for  purchase-money  paid  and  interest,  677,  710  et  seq. 

mode  of  enforcing,  712,  716. 

where  contract  rescinded  under  condition,  711. 
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LIEN — continfied. 

sub-purchaser's,  712. 

vendor's  (q.v.),  33,  90,  95,  580  et  seq.,  677. 

LIFE  POLICY, 

contract  for  sale  of,  387  n. 

LIGHTHOUSE, 

contract  to  build,  102. 

LIQUIDATED  DAMAGES,  70. 

LIS  PENDENS, 

lessee  or  purchaser  pendente  lite,  568,  569. 
order  vacating  registration  of,  561. 

LOED   GAIENS'   Act, 

building  of  house  and  grant  of  lease,  where  contract  for,  48,  167, 

415. 
condition,  in  cases  of  non-performance  of,  415. 
DAMAGES  {q.v.)  Under,  167,  415,  636. 
jurisdiction  under,  discretionary,  636. 

present  exercise  of,  640. 
unavailable,  640. 

LOTS, 

purchasers  of,  81,  87.     And  sec  Parties. 
sale  in  distinct,  404,  405. 
in  one,  404. 

LUNACY, 

contract  respecting  costs  of  proceedings  in,  738. 

how  judged  of  by  Courts  of  Equity,  135. 

must  be  known  to  the  other  contracting  party,  134. 

setting  aside  contract  for,  135  n. 

subsequent,  of  party  to  contract,  135,  487. 

supervening,  of  vendor,  135,  487. 

LUNACY   ACT,  1890.. .135,  487. 

LUNATIC, 

contract  relating  to  division  of  property  of,  733. 

curator  of,  135. 

how  far  capable  of  contracting,  134. 

lucid  intervals  of,  contracts  during,  134. 


"MA   FOI," 

probable  origin  of  exclamation,  10. 

MAINTENANCE, 

contract  tainted  with,  244. 

doctrine  of,  110. 

transaction  savouring  of,  111. 
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MANDAMUS, 

object  of,  5. 

prerogative  writ  of,  5, 

statutory  writ  of,  6. 

to  compel  company  to  proceed  under  Lands  Clauses  Act,  62. 

MANOB, 

contract  for  sale  of,  198,  199,  378. 

MAP,  460  et  seq.     See  Plan. 

injunction  to  restrain  sale  of,  417. 

MAEKET-HOUSE, 

covenant  to  build,  enforced,  50. 

MAERIAGE, 

bond  suspended  by,  enforced,  26. 

contracts  for,  enforced  in  Ecclesiastical  Courts,  8. 

in  fraud  of  parol  contract,  159,  310. 

is  not  PAET-PEEFORMANCE  (q.v.),  158,  159,  308. 

not  induced  by  promise,  156,  158.     See  Ebpebsbntation. 

promise  to  make  provision  by  will,  on  occasion  of,  497. 

proposals  on  treaty  for,  155,  156,  158. 

troth,  10. 

written  memorandum  of  contract  after,  282. 

MAEEIAaE   ACTS,  8. 

MAEEIAGE   AETICLES   OR   CONTEACTS, 
consideration,  55. 

FEAtJD  (g.v.)  in  relation  to,  286,  289,  290,  367. 
impossibility  of  performing  part  of,  468. 
made  in  France,  58. 
partial  performance  of,  302,  303,  410. 
uncertainty  of,  191. 

MAEEIAGE    SETTLEMENT, 
consideration  in,  55. 

parties  to  action  for  execution  of  trusts  of,  93. 
rescission  of,  for  fraud,  367. 

MAEEIED   WOMAN, 

action  for  specific  performance  by,  756  n.,  757. 

attachment  against,  756. 

capacity  of,  to  contract,  134,  749  et  seq. 

to  sue  and  be  sued,  752. 
compromise  of  matrimonial  suits,  749,  750. 
consent  of,  489,  490. 
contempt  by,  756. 

costs  or  damages  recovered  by  or  against,  752. 
counterclaim  by,  754  n. 
disposal  of  real  or  personal  estate  by,  as  trustee  or  personal 

representative,  232  n. ,  752. 
enforcement  of  judgment  against,  754,  756. 
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MAEEIED   'WO'M.A'N— continued. 
execution  against,  756. 
husband,  contracting  with,  750,  751. 
implied  contract  by,  755. 
mortgagee,  752  n. 
part-performance  by,  312. 
purporting  to  contract  under  power,  750. 
real  estate  of,  749. 

removal  of  restraint  on  anticipation,  757. 
separate  property  of,  actions  as  to,  752,  755. 

bound,  when,  754. 

costs  or  damages  payable  out  of,  752. 

parties  to  action  in  respect  of,  752. 
settled  property  of,  753. 
trustee  for  sale,  232,  752. 

And  see  Husband  and  Wife  ;  Wife. 

MAEEIED   WOMEN'S    PEOPEETY   ACTS,   1882,  1893,  and  1907. 
a  code  of  law  relative  to  married  women's  contracts,  755. 
as  to  costs,  752,  754. 
as  to  restraint  on  anticipation,  753,  754. 
contract  provisions  apply  to  all  married  women,  755. 
execution  under,  how  limited,  756. 
executrix  or  administratrix,  as  to,  752. 
implied  contracts  of  married  women,  755. 
married  woman  trustee  or  present  representative,  204  n.,  752. 
hew  contractual  power  conferred  by,  757. 
separate  property  only  affected  by,  755. 

MAEEY, 

specific  performance  of  contract  to,  8  n. 

MATEEIAL  TEEMS, 
of  contract,  181. 
may  be  supplied  by  construction  or  inference,  187 

MAXIMS, 

Actio  personalis  moritur  cum  persona,  101. 

Actio  sequitur  forum  rei,  58. 

.Mquitas  agit  in  personam,  58. 

Ex  dolo  malo  non  oritur  actio,  243. 

Id  certum  est  quod  certum  reddi  potest,  167,  170,  172. 

Ignorantia  juris  ha/iid  excusat,  393,  894. 

Nemo  potest  prcecise  cogi  ad  factum,,  4. 

Non  videntur  qui  errant  conscntire,  374. 

Omnis  ratihahitio  retrotrahitur  et  mandate  cequiparatur,  270. 

MEDICINE, 

secret  or  patented,  42,  742. 

MEMOEANDUM, 

of  the  contract,  254. 

of  offer  distinguished  from  memorandum  of  agreement,  139. 
And  see  Statote  of  Frauds. 
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MERCHANT    SHIPPING   ACTS,  743  et  seq. 

MBEGEB, 

of  equitable  interest,  234. 

MILLS, 

land  bought  for  erection  of,  580. 

MINERAL  PROPERTY, 

agreement  to  demise,  199. 

contract  relating  to  undivided  moiety  of,  42. 

MINES, 

no  title  to,  514. 

representations  with  regard  to,  335,  339,  340. 

TIME  (q.v.)  essential  in  contracts  relating  to,  531,  538,  542 

uncertain  contract  to  take,  193. 

■working,  contract  for,  47,  477. 

MISCONDUCT, 

of  arbitrator  or  umpire,  771. 
of  plaintiff,  473  et  seq. 

MISDESCRIPTION, 
alleged,  340  n. 

attributable  to  both  parties,  401. 
compensation  for,  514. 
defendant  alone,  attributable  to,  401. 
fraudulent,  401. 
immaterial,  601,  613. 
indemnity  in  respect  of,  604,  613. 
innocent,  401. 
material,  609. 

plaintiff  alone,  attributable  to,  401. 
ring-fence,  of  farm  as  lying  within,  608. 
verbally  corrected  by  auctioneer,  633. 
And  see  Misrepresentation  ;  Mistake. 

MISREPRESENTATION, 

a  ground  of  defence,  325  et  seq. 

affec^3  the  entire  contract,  362. 

ageno",  what  proof  required  as  to,  in  cases  of,  328. 

ag^nt,  by,  327,  381. 

to,  345. 
ambiguous  statements,  336. 
as  to  character  of  building,  344. 
assignment  of  contract  affected  by,  344. 
believed  to  be  true,  828. 
collateral  matter,  as  to,  331. 
commendation  by  vendor,  in  cases  of,  335,  336. 
COMPENSATION  (q.v.)  in  cases  of,  605,  614. 
CONDITIONS  OF  SALE  (q.v.),  In  relation  to,  346,  519,  592. 
deceit,  as  ground  for  action  for,  326. 
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MISBBPBESENTATION— conimjtet?. 

description,  ia,  615. 

directors,  by,  327,  328. 

dolus  dans  locum  contraciici,  331. 

elements  of,  325. 

expressions  of  opinion,  335. 

fact,  of,  328,  335,  340,  341,  519. 

flourishing  description  not,  336,  615. 

FRAUD  (q.v.),  how  related  to,  326. 

fraudulent,  325,  365,  519. 

experiments,  by  performance  of,  325. 

inadvertent,  330. 

inducing  contract,  334,  335. 

innocent,  325,  326,  330,  362,  370,  371,  389,  519. 

its  intent,  331. 

joint-stock  company,  by,  331. 

knowledge  of  falsity  of  statement,  330,  340,  343. 

matter  constituting  alleged,  337,  343. 

latent  or  patent  fact,  of,  328. 

law,  of,  340,  394. 

lease,  with  respect  to,  344. 

lie  appurtenant,  346. 

lime,  as  to  quality  of,  339. 

materiality  of,  whether  an  inference  of  law,  334. 

means  of  knowledge,  where,  337  et  seq. 

mines,  with  regard  to,  335,  839,  340. 

must  be  essential  and  material,  345. 

non-reliance  upon,  how  shown,  336  et  seq. 

not  cured,  520. 

party,  by  a,  327,  336. 

patent  defect,  in  cases  of,  342. 

prejudice  of  defendant,  must  have  operated  to,  345. 

principal  innocent,  where,  329. 

prospectus,  in,  331  n.,  332. 

recommendation  to  consult  adviser,  where,  343. 

relation  to  the  contract,  must  have,  331. 

rehanoe  of  defendant  upon  the,  333  et  seq. 

report,  by  issue  of  false,  331,  333. 

RESCISSION  (q.v.),  a  ground  for,  325,  326,  329,  334,  341,  346,  519. 

resort  to  other  sources  of  knowledge,  337,  338,  339. 

sale  with  all  faults,  in  oases  of,  344. 

SHARES  {q.v.),  in  relation  to  contracts  for,  332,  365,  366. 

SILENCE  (q.v.)  generally  is  not,  326. 

sole  inducement,  335. 

solicitor's  practice,  as  to,  334. 

specific  performance,  a  ground  for  refusing,  326. 

state  of  mind  of  person  making,  328. 

statement  false  but  believed  to  be  true,  828,  380. 

statements  of  alleged  facts,  348. 

Stock  Exchange,  to  secretary  of,  833. 
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MISEEPRESENTATION—  eontinuecl. 
sti-anger  making,  827. 
suggestion  of  what  is  false,  314. 
tenancy,  as  to,  615. 
theatre,  as  to  profits  of,  344. 

time  of  treaty,  must  generally  have  been  made  at,  331. 
TITLE  (q^.v.),  as  to,  341. 
trustee,  by,  330. 
untrue  statement,  by,  326,  327. 

vague  commendations  to  be  distinguished  from,  335,  336. 
verification,  means  of,  337,  338. 
water-meadow,  as  to  land  being,  336. 
wilful  or  not,  328,  362. 
woods,  as  to  yield  of,  840. 
And  see  Fbaud  ;  Mistake. 

MISSTATEMENT,  202,  517,  630.     See  MiaRBPEBSBNTATiON  and  Fraud. 

MISTAKE, 

a  ground  of  defence,  373  et  seq. 

absolute  bar  to  specific  performance,  may  be,  374. 

agent,  of,  377,  379. 

careless,  377. 

common,  of  both  parties,  373,  383,  384,  387,  389,  395,  398,  401,  447, 

649,  732. 
COMPENSATION  (q.v.)  for,  374,  630. 
completed  contract,  in  cases  of,  387  n.,  388  u. 
compromise,  how  affected  by,  763. 
defendant,  of,  alone,  873,  876,  401. 

contributed  to  or  induced  by  plaintifi',  375,  376,  401. 

where  not  a  defence,  379,  380. 
election,  a  ground  for,  381,  384. 
fact,  of,  393. 
innocent,  889,  630. 
law,  of,  393  ct  seq. 

meaniag,  operation,  or  effect  of  contract,  as  to,  879,  380,  387  n.,  395. 
MISDESCRIPTION  (q.v.)  in  the  contract,  401. 

misleading  particular  and  condition,  occasioned  by,  875,  376,  649. 
not  about  the  very  subject  of  the  contract,  896. 
of  plaintiff  induced  by  defendant,  889. 
one  party,  of,  239,  391. 
parol  evidence  in  cases  of,  374,  381  et  seq. 
PABOL  VARIATION  (q.v.),  in  cases  of,  381  et  seq. 
plaintiff  alone,  of,  878,  389,  398. 
plan,  876. 

principle  of  the  defence,  378. 
private  right,  as  to,  894. 
produced  by  fraud  of  third  party,  361. 
purchaser,  of,  379,  380,  889. 
RECTIFICATION  (q.v.)  of,  87,  873,  374, 377, 388  n.,  390,  391,  399  n.,  400. 
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MISTAKE— continued. 

reduction  of  contract  into  writing,  in,  382,  384 n.,  890,  392,  398. 

EEScissioN  iq.v.)  for,  368,  373,  381,  387, 388 n.,  389,  519. 

Roman  Law  as  to,  396. 

slight  parol  evidence  of,  386. 

speculation  upon  facts,  in  cases  of,  395. 

Statute  of  Frauds  (q.v.),  an  exception  from,  374,  399. 

tenant  for  life,  of,  239. 

vendor,  of,  377. 

And  see  Misebpebsbntation  ;  Paeol  Vaeiation. 

MONEY, 

agreement  to  lend  or  pay,  25. 

contract  satisfied  by  payment  of,  31,  32,  67. 

expenditure  of,  in  relation  to  part-performance,  303.  304. 

not  a  measure  for  every  loss,  29. 

to  be  laid  out  in  land,  454. 

MORTGAGE, 

assignment  by  way  of,  104. 
contract  to  execute,  24. 

MORTGAGEE, 

concurrence  of,  676  n. 
hardship  on,  216. 
when  a  party,  80. 

MORTGAGOR, 

when  a  party,  80. 

MULTIFARIOUSNESS, 
demurrer  for,  88. 
no  objection  made  for,  89. 

MULTIPLICITY, 

of  suits,  avoiding,  86,  577. 

And  see  Judicatueb  Acts,  1873  and  1875. 

MUTUAL  DEALINGS,  470. 

MUTUALITY, 

allowance,  in  contract  to  pay,  232. 

company  suing  on  contract  i7itra  vires  and  beneficial,  121. 

compromise  between  infant  and  adult,  in  case  of,  764  n. 

conditional  contracts,  in,  235,  236. 

confidential  services  stipulated  for,  where,  233. 

deed-poll,  where  contract  contained  in,  238. 

defined,  231. 

discussed  by  Professor  W.  D.  Lewis,  231  n. 

employment,  in  contract  for,  54.    And  see  Hieing  and  Sbevicb. 

exceptions  from  the  doctrine,  235  et  seq. 

family  arrangement,  in,  231  n. 

generally  requisite,  231. 

husband  and  wife,  in  contract  with,  233  n. 
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M  U  IXjXLITY— continued. 

infants,  in  contracts  by,  54,  231. 
institution  of  action,  created  by,  288. 
leasing  power,  in  contract  under,  233. 
Lord  Redesdale's  view  as  to,  238,  239. 
loss  of,  by  conduct  subsequent  to  contract,  234,  236. 
raarried  woman  trustee,  in  sale  by,  232. 
of  the  remedy  of  specific  performance,  34. 

partial  interest  only,  where  vendor  has,  236,  238.     See  Compensa- 
tion. 
party  who  has  not  signed,  in  action  by,  237. 
personal  incapacity  of  one  party,  in  oases  of,  183,  231. 
services  incident  to  the  contract,  where,  233. 
remedy,  of,  34. 
rescission  for  want  of,  524. 
Statute  of  Frauds,  independent  of,  238. 

subsequent  performance  of  unenforceable  terms,  in  cases  of,  235. 
tenant  for  life,  in  contracts  by,  232,  239,  240. 

in  tail  suing  on  contract  of  tenant  for  life,  231. 
imilateral  contracts,  in  cases  of,  235,  236,  238. 
vendor  having  no  estate  or  title,  in  case  of,  232,  286. 
waiver  of,  236,  666. 
want  of,  64,  66,  121,  133,  524,  666. 
when  to  be  judged  of,  231,  234. 

lifAME, 

intended  lessor,  of,  172,  278. 
PARTIES  {q.v.},  of,  171  et  seq. 
supplied  from  envelope,  171  n.,  278  n.    . 
And  see  Signature. 

NAVAL  EEVIBW, 

cancellation  of,  451,  n. 

NE  EXEAT, 

writ  of,  575. 

JSTEGATIVB   TEEM, 

charter-parties,  in  suits  on,  418. 

doctrine  of  Lumley  v.  Wagner,  417,  421,  422,  423. 

enforcement  of,  416  et  seq.,  564. 

express,  418,  564. 

implication  of,  418  et  seq. 

limits  of  doctrine  of  implied  negative,  420,  421. 

positive  in  substance,  428. 

special  damage,  where,  420. 

unreasonable,  423. 
3fEG0TIATI0N, 

design  of  further,  258. 

doubt  whether  it  is  still  open,  139. 

effect  of  subsequent,  280,  281,  655. 

F.  3   I 
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NEGOTIATION— coTO<m7ie«i. 
not  an  election,  56. 
obligation  to  disclose  arising  in,  350. 
unconcluded,  137,  139,  260. 
waiver  by,  655. 

NEGROES, 

specific  delivery  of,  38  n. 

NEW  TEBM, 

in  formal  contract,  260. 

introduced  by  proposer,  150. 

negotiation  for,  280. 

must  not  be  introduced  into  acceptance  of  offer,  142. 

vfhat  is  not  a,  144. 

NON-CONOLTJSION, 

of  contract,  137  et  seq. 

NON-DISCLOSUEE,  348  et  seq.,  427,  428  n. 
And  see  Disclosure. 

NON-PEBFOEMANCE, 
justifiable,  166,  464. 
mere,  520. 
of  condition,  415,  481  et  seq. 

precedent,  458. 
of  contract  to  sign  a  document,  289. 
And  see  Pbefoemancb. 

NOTICE, 

appropriation  of  purchase-money,  of,  682,  687,  688,  698,  699. 
assign,  by.  111. 
assignment  with,  112. 
constructive,  of  lessor's  title,  659  n. 

of  restrictive  covenants,  186  n.,  555  n.,  597.. 
defect  in  subject-matter,  of,  342. 
easements,  of,  426. 

express  term  of  contract  not  affected  by,  187. 
implied  term,  rebutting  presumption  of,  187. 
intention  to  rescind,  of,  511,  513. 
intention  to  re-sell,  of,  479. 
of  election  to  purchase,  543. 
of  re-entry,  427. 
onerous  covenants,  of,  427. 
owner  of  prior  title  affected  by,  113. 
parol,  limiting  time  for  completion,  538. 
possession  of  subject-matter  with,  95. 
reasonably  long,  536,  537. 

BEPEBSENTATioN  (q.v.),  where  there  has  been  a,  343. 
right  of  pre-emption,  under,  149. 
TIME  (q.v.)  for  completion,  limiting,  535  et  seq. 
unequivocal,  538. 
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NOTICE— con^maerf. 

unreasonably  short,  537. 
withdrawal  or  retractation,  of,  148. 
writ  of  summons,  of,  60. 

NOTICE   TO   TBEAT, 
service  of,  61,  62. 
withdrawal  of,  62,  148. 
And  see  Lands  Clauses  Consolidation  Act,  1845. 

NOVATION, 

alteration  not  amounting  to,  506. 

must  be  a  valid  contract,  506. 

parol,  of  written  contract,  504,  507. 

PARTIES  (q^.v.)  to  suit,  its  effect  on,  83. 

RESCISSION  (q.v.)  by,  505. 

Stock  Exchange  {q.v.),  in  sales  on  the,  509,  722  ct  seq. 

suggestion  or  concession  not  amounting  to,  506. 

writing  when  necessary  to,  507. 

OBLIGATIONS, 

purchaser's,  677. 
resulting  from  contract,  3,  676. 
vendor's,  676. 
And  see  Disclosure. 

OCCUPATION   EENT, 

"  all  rents  and  profits  "  included  in,  591,  696. 

in  respect  of  land  unlet,  561. 

income-tax  on,  696. 

purchaser  in  possession,  paid  by,  701. 

purchaser's  wrong-doing,  where  vendor's  possession  is  owing  to, 

696. 
vendor  in  personal  occupation  generally  pays,  695. 
And  see  Bent  ;  Ebnts  and  Profits. 

OFFEE,  139  et  seq. 

assignment  of,  111. 
And  see  Acceptance  ;  Proposal. 

OFFICE, 

deputation  of,  45. 

specific  performance  of  grant  of,  233. 

OMISSION, 

in  particulars  of  sale,  630,  633. 
to  disclose,  354  n.,  633. 

ONUS, 

concluded  contract,  of  proving,  137. 

of  proof  of  ultra  vires,  247. 

on  purchase  of  reversionary  interest,  228,  230. 

unreasonableness  of  rescission,  of  showing,  613. 
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OPTION, 

alternative  covenant  or  contract,  77,  424,  497. 

conditions  precedent  to  exercise  of,  482  n. 

delay  under  contract  giving,  535,  540,  543. 

exercise  of,  146  n.,  482  n.,  535. 

HARDSHIP  iq.v.)  and  inconvenience  arising  out  of,  218. 

lease,  to  have,  541. 

purchase,of,  146n.,  285n.,  242,424,  463,  464 n.,  482  n.,  535  n.,  540, 

543,  639  n. 
retirement  from  company,  of,  533. 
TIME  (grtJ.)  in  relation  to,  531,  533,  535. 
to  be  exercised  within  limited  time,  149  n.,  533,  540. 
to  renew,  540. 
to  rescind,  510  n. 

OUTGOINGS,  692  n. 

apportioned  part  of  current  ground-rent  included  in,  692. 

award,  up  to  date  of,  681. 

condition  of  sale  as  to,  590. 

included  in  gross  rents,  692. 

liability  as  to,  conterminous  with  right  to  rents,  692. 

title  made  out  in  Chambers,  where,  680. 

vendor's  obligation  to  pay,  676. 

OWNEE, 

a  sufficient  description,  173. 

OWNEBSHIP,  ACTS  OF,  657.     See  Acts  of  Ownership. 


PAELIAMENT, 

contract  not  to  apply  to,  775  et  seq. 

requiring  application  to,  414,  488. 
injunction  against  application  to,  775. 
time  allowed  for  application  to,  664. 

PARLIAMENTAEY  CONTEACT,  63. 

PAEOL, 

acceptance,  150,  151. 

aate-nuptial  contract,  282. 

appointment  of  agent,  269. 

connection  of  documents  by,  169,  275,  276. 

contract  added  to  or  modified  by,  885,  397. 

EVIDENCE  (q.v.),  137,  168,  195,  254,  275,  374,  391,  393,  502. 

identification  of  paper  by,  275. 

of  principal  by,  171. 
new  contract  by,  507. 

novation  or  variation  of  written  contract,  504. 
original  contract  by,  507. 
proposal,  158. 
rescission  by,  502,  503. 
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revocation  of  agent's  authority  l)y,  274. 
to  show  no  contract,  137,  254. 
And  sec  Evidence. 

PAROL   VARIATION, 

alleged  by  plaintiff,  386. 

coming  out  in  the  evidence,  386. 

enforcement  of  contract  with,  by  plaintiff,  398  et  seq. 

inadmissible  under  Statute  of  Frauds,  397. 

lease,  in  contract  for,  382,  385,  386. 

part-performance,  in  cases  of,  318. 

reduction  of  contract  into  writing,  where  error  in,  382. 

set  up  by  defendant,  381  et  seq. 

specific  performance  with,  382,  384,  385,  398. 

subsequent  parol  contract,  by,  383,  397. 

where  enforcement  would  be  unfair,  383. 

where  it  is  shown  that  parties  were  not  at  one,  383. 

PARTIAL   EXECUTION, 

alternative,  where  contract  is,  424. 
contemporaneous  contracts,  406. 
default  of  defendant,  where  impossibility  due  to,  414. 
distinct  lots,  where  property  sold  in,  404,  405. 

prices,  where,  408. 
DIVISIBLE  CONTRACT  (q.v.),  in  cases  of,  403  et  seq. 
exceptions  from  the  principle  of  the  Goiirt  respecting,  410  et  seq. 
executory  contracts,  in  cases  of,  411,  412. 
future  acts  to  be  done,  where  there  are,  408,  409,  412,  413. 
generally  not  compelled,  430  et  seq. 
honorary,  where  part  of  arrangement  is,  424. 
independent  contracts,  in  cases  of,  406. 
indivisible,  where  contract  is,  404. 
■malum prohibition,  where  part  of  arrangement  is,  424. 
marriage  contracts,  in  cases  of,  410. 
negative  term,  where  contract  contains,  417  ct  seq.,  564. 
one  lot,  in  case  of  contract  for  sale  in,  404. 
partnership  contract,  in  case  of,  408,  412,  413. 
piecemeal  performance,  403,  409,  411. 
ship  and  freight,  of  contract  relating  to,  404. 
undivided  share,  on  contract  by  owner  of,  404. 
where  piecemeal  or  separate  execution  provided  for,  406,  410, 
works,  of  contract  relating  to,  407,  409,  413. 

PARTICULARS,  685  et  seq. 
careless,  588. 

compensation  for  error  in,  610,  628,  629. 
fair,  588. 

flourishing  description  in,  615. 
imperfect  enumeration  of  prohibited  trades  in,  610. 
misdescription  corrected  by  auctioneer,  633. 
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misleading,  376,  587,  589. 
omission  in,  630,  633. 
reasonable  clearness  requisite,  586. 
referring  to  plan  (q.v.),  376,  461. 
Sale  of  Land  by  Auction  Act,  1867,  as  to,  359. 
And  see  Conditions  of  Sale. 

PARTIES, 

adverse  claimants,  82,  87. 

rights,  persons  having,  82. 
AGENT  (q.v.),  92,  103,  125  et  seq. 
"  all  other  necessary  parties,''  81. 
annuitants,  87  n. 
ASSIGN  (q.v.),  103. 
assignee  under  insolvency,  87. 
assignor,  103. 
auctioneer,  130,  131,  713. 
cestui  que  trust  of  contractor,  92. 
children  of  marriage,  93. 
COMPANY  (q.v.),  82. 

contract,  parties  to,  parties  to  suit,  79. 
contracting  parties  must  appear  in  contract,  171. 
conveying,  80,  81. 
counterclaim,  to,  90. 
creditors  of  vendor,  86  n.,  100. 
death  of,  97—102. 
devisee,  98  et  seq. 

directors  of  unincorporated  company,  85. 
donee  of  power,  84. 
Ecclesiastical  Commissioners,  90. 
equity  of  redemption,  person  interested  in,  80. 
former  practice  of  Court  of  Chancery,  under,  79  et  seq. 
general  rule,  the,  79  et  seq.,  89. 

exceptions  from,  83  et  seq. 
heir,  98—101. 
infant  heir,  98. 
judgment  creditor,  80  n. 

Land  Transfer  Act,  1875,  in  cases  under,  90,  96. 
lessee,  82. 

lots,  purchasers  of  involved,  87. 
of  separate,  81. 
misjoinder  of,  82. 
mortgagee,  80. 
mortgagor,  80. 

multiplicity  of  suits  avoided  by  relaxation  of  rule  as  to,  86. 
novation,  in  oases  of,  83. 
personal  representative,  79,  97. 
pleading,  where  objection  precluded  by,  85. 
possession,  railway  company  in,  95. 
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present  practice,  under  the,  89,  90. 

previous  interest  in  estate  or  purcliase-niouey,  where,  81,  84. 
principals,  103,  106,  125  ct  seq. 
property  sold  twice  over,  where,  81. 
purchase-money,  person  claiming  interest  in,  84,  95. 
registered  estates  or  rights,  persons  having,  90. 
remainderman,  84,  97  n. 
representatives  of,  79. 
residuaa-y  legatees,  100  n. 
BuLES  OF  Court  (q.v.)  as  to,  89,  90. 
second  purchaser,  84. 
several  contracts,  where,  84,  88,  89. 
objects,  where  suit  had,  81. 
shareholders,  85. 
solicitor,  91. 

some  suing  or  sued  on  behalf  of  all,  85,  89  n. 
steward,  80,  92. 

Stock  Exchange,  in  cases  of  sales  on,  83. 
stranger  necessary  party  to  conveyance,  80. 
STRANGER  {q.v.)  to  the  contract,  80,  83,  91 — 96. 
sub-purohaser,  85. 
tenant  of  vendor,  82. 
treasurer  of  joint-stock  company,  86. 
trustees,  86,  88. 
ultimate  purchaser,  83. 
voluntary  settlor,  88. 
widow,  92,  99. 

PAETITION, 

contract  for,  24. 

PAETNEESHIP,  741  et  seq. 

accounts,  action  for,  413. 

contract  for,  generally  not  enforced,  45,  412,  741. 

illegal,  742. 

induced  by  misrepresentation,  368. 

tainted  with  fraud,  hardship,  or  improper  conduct,  742. 
contract  to  execute  deed  of,  741. 
executory  and  executed  contracts  of,  contrasted,  412. 
incomplete  contract  for,  182,  183. 
injunction  ia  cases  of,  412. 
partial  execution  of  contract  relating  to,  408. 
part-performance  of  contract  for,  741. 
refusal  to  admit  partner,  742  n. 
sale  and  purchase  of  share  in,  193,  197,  742. 
specific  relief  on  articles  of,  412,  742. 
valuation  at  end  of,  181. 
variation  in  terms  of,  507. 
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PART-PAYMENTS, 

are  not  part-performance,  296. 

PAKT-PERFOEMANCE, 

a  particular  case  of  fraud  (q.v.),  283. 

acceptance  of  goods,  by,  292,  293. 

acts  must  be  referable  to  contract,  291  et  seq. 

not  causing  change  of  circumstances,  in  cases  of,  295. 

of  persons  not  parties  to  contract  cannot  be,  296. 

prior  to  contract  cannot  be,  305,  310. 
admeasurement  of  estate  not  an  act  of,  311. 
affecting  a  third  person,  502. 
alterations  and  repairs,  by,  304. 
alternative  remedies,  in  cases  of,  297. 
appropriation  of  money  is  not,  311. 
arbitrators,  acts  done  by,  are  not,  296. 
auction-duty,  by  payment  of  ,306. 
building,  by,  304. 
cohabitation  may  be,  310. 
companies,  by,  294,  323. 
compensation,  where  acts  admit  of,  304. 
compulsory  taking  under  Lands  Clauses  Act,  by,  297. 
consistent  with  the  contract  alleged,  must  be,  294. 
continuance  in  possession,  294,  301,  302. 
contract  must  be  of  a  specifically  enforceable  kind,  291,  297. 
corporations,  under  contracts  with,  294,  323. 
damages,  answerable  in,  51,  305. 
dissolution  of  partnership,  by,  313. 
does  not  enable  Court  to  award  damages  on  a  parol  contract,  290, 

298. 
equivocal  acts  are  not,  300,  305. 
essentials  of,  291. 
execution  of  deed  by  vendor,  311. 

of  lease  by  married  woman,  312. 
of  settlement  by  husband,  309. 
expenditure  distinguished  from  possession  as  an  act  of,  304. 
referable  to  contract  to  give  fair  price,  181. 
review  of  the  cases  on,  307,  308. 
extent  and  limits  of  the  doctrine,  298. 
FEADD  (q.v.)  origin  of  Court's  jurisdiction,  51. 

prevented  by  operation  of  the  principle,  294. 
where  refusal  to  perform  does  not  amount  to,  290,  295. 
honorary  engagement,  of,  299. 
incomplete  contracts,  of,  165,  299. 
instructions  for  lease  or  conveyance  not  acts  of,  311 . 
jurisdiction  not  always  conferred  by,  297. 
knowledge  of,  in  party  to  be  charged,  295. 
laying  out  money,  by,  303,  304,  508. 
marriage,  acts  connected  with,  may  be,  302,  303,  309. 
alone  is  not,  158,  159,  308. 
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marriage  contracts,  in  respect  of,  302. 

mutual  wills,  in  cases  of,  299. 

objections  raised  after,  165,  241, 

obtaining  the  release  of  a  right  not  an  act  of,  311. 

parol  evidence  let  in  by,  291,  508. 

part  payment  of  purchase-money  or  rent,  296,  307  n. 

possession  as  an  act  of,  165. 

acquiesced  in,  301. 

adverse,  300. 

both  parties  bound  by,  301. 

company,  against,  302. 

family  arrangements,  under,  308. 

marriage  contracts,  under,  802,  303. 

owner,  by,  302. 

stranger,  by,  300,  304. 

tenant,  by,  294,  300,  301. 
preparatory  acts  not,  305,  310,  311. 

principle  of,  as  an  exception  from  the  Statute  of  Frauds,  290,  295. 
purchase -money,  payment  of,  is  not,  296,  305,  806. 
railway  cases,  in,  299. 
rebuilding  of  party-wall,  294. 
remainderman,  how  far  binding  on,  85,  296. 
rent,  payment  of  additional,  307. 
Scotland,  in,  291. 
seal,  where  want  of,  294,  298. 
service  as  housekeeper,  310  n. 
siding,  construction  and  user  of,  299. 

speciflcally  enforceable  contracts,  applies  only  to,  51,  291,  297.  323.' 
stranger,  towards  a,  94. 
strangers'  acts  are  not,  296. 
surrender  of  lease,  by,  311. 
tenant  for  life,  by,  85,  296. 
unequivocal  acts,  300,  305. 
vague  contract,  of,  190,  315. 
what  contracts  it  applies  to,  291,  297. 
work  and  labour  done,  in  cases  of,  297,  298,  323. 

PASTURE  LANDS, 

requu'ed  for  stocking,  530. 

PATENT, 

defect,  425,  426,  429,  607. 
hardship,  213. 

PAYMENT, 

contract  satisfied  by,  31,  32,  67. 
of  money,  contract  for,  7,  32. 
referable  to  use  and  occupation,  545. 
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PAYMENT  INTO  COURT,  703  et  seq. 

acts  of  o-wnership,  on  the  ground  of,  657,  706. 

affidavit  in  support  of  application  for,  707. 

before  delivery  of  defence,  707. 

by  auctioneer,  130,  131. 

deduction  of  income-tax  in  cases  of,  707. 

election  between,  and  giving  up  possession,  703,  705. 

motion,  ordered  or  not  ordered  on,  704,  705,  707. 

possession  under  some  other  title  than  the  contract,  705. 

purchaser  in  possession,  by,  703  et  seq. 

railway  company,  by,  704,  705. 

rent,  of,  705,  706. 

stakeholder,  where  purchase -money  is  in  hands  of,  130,  131,  708. 

vendor's  right  to  require,  703  et  seq. 

where  possession  taken  according  to  contract,  704. 

where  title  incomplete  through  vendor's  laches,  703. 

PENAL  SUM  OE  PENALTY, 

alternative  contract,  in,  73  et  seq. 

amount  of,  largeness  or  smallness  of,  74. 

benefit  of,  and  of  contract,  where  different  persons  would  take,  76. 

bond,  contained  in,  69,  70. 

Common  Law  remedy  as  regards,  70. 

compensation,  where  fixed  sum  to  be  paid  by  way  of,  74. 

contracts  with  a, 

classification  of,  68. 
general  rule  of  Equity  as  to,  68,  73. 
intention  governs  construction  of,  71,  73,  76. 
where  enforced,  68,  69. 
where  not  enforced,  68. 
effect  on  the  jurisdiction  of  a  clause  for  payment  of,  67. 
election  between  performance  and  payment  of,  67,  68. 

to  pay,  not  imported  by   contract  being   comprised  in 
bond,  73. 
form  of  contract  as  to,  74. 
increased  rent,  71. 

where  there  is  a  stipulation  for  forfeiture  in  addition 
to,  76. 
liquidated  damages  distinguished  from,  70. 
obligation  and  contract  distinct,  where,  72. 
penalty  strictly  so  called,  68. 
sum  single  and  continuing  act,  where,  75. 
variable,  where,  75. 

PEEPOBMANCE, 

bankruptcy  of  contracting  party,  after,  468,  469. 

behind  time,  3. 

by  and  against  trustees,  468,  469. 

Common  Law,  at,  462. 

CONDITION  (q.v.),  of,  452,  481  et  seq. 
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oontiniious  acts,  of,  43,,  47. 

enforcement  of  actual,  21. 

exact,  460,  465. 

future  acts,  of,  459,  468. 

immediate,  465. 

IMPOSSIBILITY  (q.v.)  of,  364,  449,  458,  465. 

indirectly  enforced,  564. 

infant  heir,  by,  465. 

MARRIAGE  CONTRACT  (q.v.),  ia  casBs  of,  468. 

partial,  403.     See  Partial  Execution. 

piecemeal,  403,  409,  411. 

plaintiff,  by,  457  et  seq. 

alteration  of  position,  involving,  466. 

collateral  contract,  in  respect  of,  458,  463. 

conditions  precedent,  of,  458. 

express  and  essential  terms,  of,  458,  463. 

implied  terms,  of,  458. 

impossible,  458. 

non-essential  terms,  of,  458,  462,  463. 

past  acts,  of,  457. 

prevented  by  or  resulting  from  default  of  defendant, 
458,  464. 

representations  of  future  acts,  of,  458,  459. 

substantial  part  of  contract,  of,  462,  465. 

waived,  464. 
separate  contemporaneous  contracts,  of,  406. 
trust,  of,  18. 

unenforceable  by  Court,  42,  564. 
useless,  45. 

waiver  (q.v.)  of,  458,  464. 
worse  than  non-performance,  where,  51. 
And  see  Part-Pbrformancb  ;    Partial  Execution  ;    Specific 
Performance. 

PERSON, 

Equity  acts  against  the,  57,  58. 
error  in  regard  to,  107,  108. 

PERSONAL, 

accommodation,  contract  for,  108. 
arrangement,  108  n. 
contracts,  52  n.,  102,  104,  126. 
motives  disregarded  by  Lord  Thurlow,  107. 
relation,  where  motive  to  contract,  106. 
services,  contracts  for,  51  et  seq.,  233,  485. 
And  see  Hieing  and  Service. 

PETITION  OF  RIGHT,  65,  66  n. 

PHILANTHROPY, 

contracts  for  purposes  of,  55. 
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PICTURE, 

contract  to  paint,  485. 

PIECEMEAL, 

enforcement  of  contract,  403,  409,  411. 

PLAINTIFF, 

default  by,  457  et  seq. 

PLAN, 

Act  of  Parliament,  referred  to  in,  460. 

doubt  as  to  identification  of,  191. 

exact  performance  of  building  scheme  not  rendered  obligatory  by, 

461. 
exhibited  by  vendor,  380,  460. 
incorporated  with  the  contract,  257  n.,  460. 
intended  division  of  estate,  showing,  460. 
misleading,  376. 

present  state  of  property,  representing,  461. 
silence  of  contract  as  to,  460. 

PLEADING, 

admissions  in,  313,  654,  662. 
amendment,  56,  317. 
case  for  compensation,  600. 
counter-claim,  652,  557. 
defect  of  title  put  forward  in,  431,  645. 
denial  of  contract  in,  314. 
misjoinder,  82. 

objection  as  to  parties  precluded  by,  85. 
particular  section  of  Statute  of  Frauds,  256. 
statement  of  claim,  552. 
Statute  op  Frauds  (q.v.),  255,  256,  283. 
waiver,  654,  661. 
And  see  Judicature  Acts,  1873  and  1875  ;  Parties  ;  Eules  of 
Court. 

PLEASURE, 

contracts  for  purposes  of,  55. 

PLINY, 

his  letter  to  Trajan,  9. 

PORTION, 

contract  for,  467,  468. 

POSSESSION, 

according  to  contract,  704. 

before  completion  of  title,  656,  704. 

deterioration  before  or  after  purchaser  takes,  692,  695. 

estate  and  purchase-money,  of,  678,  702. 

for  residential  occupation,  533,  538. 

immediate,  479. 

injunction  restraining  company  from  continuing  in,  584. 
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Lands  Clauses  Act,  taken  under,  700. 
lapse  of  time  where  plaintiff  is  in,  542,  543. 
on  purchase  of  reversionary  estate,  701,  702. 
PAET-PERFORMANCB  {q.v.),  as  an  act  of,  165,  294,  300  ct  seq. 
payment  iato  Court  by  purchaser  in,  703  et  seq. 
purchaser  in,  generally  pays  interest,  697. 

turned  out  of,  700. 
purchaser's  obligation  to  take,  677. 
referable  to  contract  to  give  a  fair  consideration,  181. 

to  some  other  title  than  the  contract,  705. 
retained  by  vendor,  679  n.,  680,  693,  696. 
returned  by  purchaser,  698. 
specified  day,  to  be  given  on,  489,  538. 
taken  before  time  for  completion,  656,  677,  704. 
tenant  in  coromon  with  vendor,  as,  705. 

to  vendor,  as,  705. 
time  at  which  purchaser  can  prudently  take,  681. 
transfer  of,  from  vendor  to  purchaser,  677. 
vendor  in,  is  not  bailiff  to  purchaser,  692. 
vendor's  obligation  to  give,  676. 
waiver  not  worked  by,  548,  656,  657. 
worked  by,  503,  504,  548,  657. 
writ  of  assistance,  584. 

POSSIBILITY, 

conveyance  of,  736. 
of  succession,  735. 
transfer  of,  110. 

POSTING, 

OF  ACCEPTANCB  (q.v.),  145,  146,  152. 
of  notice  of  exercise  of  option,  146  n. 

POST  OFFICE, 

delivery  of  acceptance  to,  145. 

POTHIEE, 

quoted,  108. 
referred  to,  369. 

POWEE, 

contract  by  donee  of,  84. 

PEB-EMPTION,  EIGHT  OF, 

contract  made  in  f orgetfulness  of,  206  n. 

to  give,  enforced,  24. 
covenant  to  give.  111  n. 
enforced,  24. 

limited  by  personal  nature  of  acts  to  be  done,  106  n. 
notice  in  pursuance  of,  149. 
violation  of,  24. 
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PREMIUM, 

contract  to  reduce,  43. 

PRESUMPTION, 

of  bona  fides,  443. 

of  new  contract,  507. 

TITLE  (q.v.)  depending  upon,  441. 

PRETENDED  TITLES,  109,  489. 

PRICE, 

agreed  on  for  chattels,  39. 

arbitrators,  fixed  by,  64,  773. 

defendant  preventing  ascertainment  of,  176,  178. 

determination  of,  175  et  seq. 

essential  ingredient  of  contract,  174. 

fair,  175,  178,  179. 

how  referees  ought  to  proceed,  181  n.,  200. 

inadequacy  of,  221.    And  see  Consideration. 

jury's  verdict,  ascertained  by,  701. 

Lands  Clauses  Act,  fixed  pursuant  to,  64. 

mode  of  ascertaining, 

alternative,  178. 
essential,  175. 
no  election  as  to,  178. 
subsidiary,  179. 
referees  as  to,  131  n. 
Roman  Law  as  to  ascertainment  of,  176. 
surveyor's  certificate  or  award,  179,  681. 
third  person,  to  be  fixed  by,  176  et  seq.,  200,  681,  773. 
uncertain  in  nature  and  character,  192. 
valuers,  to  be  ascertained  by,  175,  176,  200,  227,  773. 
And  see  Pakt-Payment  ;  Purchase-Money. 

PRINCIPAL, 

agent  (q.v.),  sued  with,  127. 

ascertained  by  parol  evidence,  171. 

concealed,  106. 

death  of,  274. 

estopped  from  denying  agency,  270. 

LQSuffioient  description,  172. 

named,  125. 

sued,  125,  129. 

suing,  103,  125. 

unnamed,  126,  127. 

PRINTED  NAME, 

regarded  as  signature,  264. 

PRIVITY, 

of  contract,  59. 
of  estate,  59. 
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PROHIBITION, 
writ  of,  557. 

PROMISE,  152,  154,  156  n.,  243  n.,  257. 

conduct  induced  by,  158.     And  see  Representation. 

PROMISSORY  NOTE, 

compelling  indorsement  of,  24. 
contract  as  to,  29. 

PROMOTERS, 

contracts  by  and  with,  117  et  seq.     See  Company. 

PROPERTY, 

assignment  of  the  property,  112. 

passLag  of  the  property,  364,  675. 

where  no  right  to  property  is  taken  away,  52  n.,  55. 

PROPOSAL, 

alternative,  151. 

and  ACCEPTANCE  (q.v.),  contract  constituted  by,  139. 
creates  no  mutuality,  no  obligation,  147. 
determined  by — 

refusal  of  person  to  whom  it  is  made,  147, 149. 

WITHDRAWAL  (q.v.)  of  proposer,  147, 148.  And  see  Retractation. 
invalid  without  acceptance,  139. 
leaving  price  or  other  term  to  be  asoertaiued,  144. 
marriage  treaty,  on,  114, 115. 
memorandum  of,  distinguished  from  memorandum  of  agreement, 

139. 
promise,  by  way  of,  152. 
shares  (q.v.),  to  take  allotment  of,  147. 
variance  between,  and  acceptance,  140,  142. 
variation  of,  by  proposer,  149, 150. 
verbal,  158. 
written,  158. 

PROPRIETOR, 

a  sufficient  description,  173. 

PROSPECTUS, 

Companies  (Consolidation)  Act,  1908... 332  n. 
liability  for  statements  in,  332  n. 
representation  in,  381  n. 

PUBLIC, 

fraud  on  the,  371. 
injury  to  the,  208,  242. 

PUBLIC   COMPANY,  111,  117,  251.     And  see  Company. 

PUBLIC  DUTY, 

arising  from  private  contract,  5. 
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PUBLIC-HOUSE, 

contract  to  take,  481,  482  n. 
essentiality  of  time  in  contracts  relating  to,  530. 
non-disolosure  of  conviction  indorsed  on  licence,  354  n. 
usual  and  unusual  covenants  in  lease  of,  182 n.,  427  n. 
vendor's  obligations  under  contract  for  sale  of,  530  n. 

PUBLIC   POLICY, 

assignment  contrary  to,  111. 
delegation  of  statutory  powers,  as  to,  111. 
objeotion  on  ground  of,  208  n.,  242. 
present  separation,  759. 

PUBLISHEE, 

contract  with,  105. 

PUFFEB, 

biddings  of,  202. 

FRAUD  iq.v.)  in  employment  of,  357  et  aeq. 

one  or  more,  358,  359. 

Sale  of  Land  by  Auction  Act,  1867.. .359. 

without  reserve,  where  sale  is,  357,  359. 

PUBCHASE-MONEY, 

abatement  from,  606,  616,  622. 

appropriation  of,  by  purchaser,  681,  682,  687,  688,  698. 
ascertainment  of,  under  Lands  Clauses  Act,  62,  63,  64. 
constructive  trusteeship  of,  677. 
estate  and,  mutually  exclusive,  678,  702. 
inadequacy  of,  221. 
INTEREST  (q.v.)  On,  677,  681. 
part-payment  of,  296,  305,  306,  714,  715. 
PAYMENT  INTO  CotiET  (q.v.)  of,  678,  703. 
profit  made  by  purchaser  on  appropriated,  691 ,  699. 
purchaser's  obligation  to  pay,  677. 
vendob's  lien  {q.v.)  for,  580  et  seq.,  677. 
And  see  Lien  ;  Price. 

PUECHASEE, 

constructively  a  trustee,  677. 

death  of,  100. 

Lien  {q.v.)  of,  677,  710  et  seq. 

obligations  of,  677. 

silence  of,  354. 

"  the  purchaser  in  default "  to  pay  interest,  683. 
PUSEY   HOBN, 

recovered  by  Bill  in  Equity,  37. 

QUABEY, 

contract  to  work,  47. 

QUASI-CONTBACTS,  61  et  seq.    See  Lands  Clauses  Consolib  \tion  Act 
1845. 
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QUIT   BENTS, 

incidents  of  tenure,  606. 

EAILWAY, 

abandoned,  31. 

amalgamation,  414. 

branch,  contract  to  make,  32,  47,  410. 

contract  to  construct,  193,  283. 

grant  wayleave  for,  33. 
contracts  conditional  on  formation  of,  483,  493. 
sale  of,  583. 
siding,  49. 

transfer  of  company's  undertaking,  50. 
works,  contract  to  execute,  41,  409. 

for  convenience  of  plaintiff's  lands,  49,  50. 

EAILWAY  CONSTEUCTION  FACILITIES  ACT,  1864. ..117. 

EATIFICATION, 

acceptance,  of  unauthorized,  149,  781. 

acquiescence,  by,  249. 

after  time  for  performance,  149. 

agency,  may  take  the  place  of,  270. 

benefit  of  contract,  by  taking,  270. 

corporation,  by,  249. 

essentials  of,  270. 

husband,  by,  271. 

infant,  by,  232  n. 

may  take  contract  out  of  Statute  of  Frauds  (q.v.),  270. 

printed  name,  of,  264.     And  see  Signature. 

third  party,  by,  271,  781. 

vague  expressions,  not  implied  from,  270. 

EEASONABLENESS, 
of  contract,  209. 

EECEIVEE, 

appointment  of,  582,  583,  657,  706. 

to  preserve  property  from  forfeiture,  520. 

BECITAL, 

evidence  of  a  contract,  139. 

EECTIFIGATION, 
bond,  of,  401. 
common  error,  of,  390. 
distinct  from  specific  performance,  399  n. 
election  between  annulment  and,  392. 
error  in  conveyance,  of,  388  n. 
executed  conveyance,  of,  388  n. 
■  followed  by  specific  performance,  400. 
intentional  omission  of  some  term,  in  cases  of,  396. 
Judicature  Act,  1873,  effect  of,  400. 

F.  3  K 
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EECTIFICATION— conimMe^?. 

mistake,  in  oases  of,  87,  377,  391,  396. 

parol  evidence  admitted  for,  391,  392. 

plaintiff  suing  for  speoiflo  performance,  398  et  seq. 

policy,  of,  390,  391. 

register  of  shares,  of,  559. 

requires  a  prior  actual  contract,  391. 

EEFEREES,  200.     See  Valuer. 

REFERENCE, 

in  cases  under  Statute  of  Frauds,  275  et  seq. 

REFERENCE  OF  TITLE,  645  etseq. 

admission  of  title  (q.v.)  by  defendant's  pleading,  in  case  of,  654. 

CERTIFICATE  (q.v.)  of  result  of,  666  et  seq. 

Chambers,  to,  666. 

compromise  of  disputed  rights,  in  cases  of,  647. 

costs  of,  646,  669,  670. 

evidence  under,  648  n.,  655,  666,  668. 

form  of  judgment  or  order,  653,  662  n. 

general  terms,  in,  645. 

hardship  of  condition  not  considered,  653. 

holding  title,  confined  to,  652. 

how  and  when  obtainable,  662. 

immediate,  where  vendor  should  apply  for,  662. 

limited,  650,  651,  663. 

loss  of  right  to,  653  et  seq. 

not  confined  to  sales  of  real  estate,  646. 

objection  patent  on  face  of  abstract,  646. 

only  one  objection,  where,  645,  654. 

open,  664. 

purchaser  defendant  is  entitled  to,  645,  653. 

plaintiff  may  have,  646,  653. 
shares  in  mining  concerns,  in  respect  of,  647. 

railway  companies,  in  respect  of,  647. 
though  purchaser  has  no  objection  at  all,  645. 
time  allowed  for  completion  of  title  under,  664. 

not  allowed  for  completion  of  title  under,  665. 
vendor  cannot  except  to  the  title  on,  646. 

selling  such  interest  as  he  has,  in  oases  of,  647,  649. 
Vendor  and  Purchaser  Act,  1874,  under,  667. 
waiver  of  objections  should  be  recognized  in  judgment  directing, 
646. 

of  right  to,  by  purchaser,  654  et  seq. 
by  vendor,  653. 
when  title  may  be  made  out  under,  664. 
where  not  directed,  647. 

REFORMATION, 

of  contract,  400. 

And  see  Rectification. 
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REPEESHMENT    ROOMS, 

contract  to  give  accommodation  in,  19S. 
enforcement  of  covenant  in  lease  of,  411. 

REFUSAL, 

absolute,  must  be,  to  justify  rescission,  504,  520,  521. 

by  becoming  insolvent,  522. 

contract  to  give  "  iirst  refusal,"  285  n. 

of  proposal,  147,  149. 

of  one  party  to  perform,  504,  520,  538. 

to  sign  a  written  contract,  290. 

REaiSTER, 

application    to    rectify,    under    Companies    (Consolidation)    Act, 
1908... 558. 

REGISTER    COUNTIES, 

contracts  relating  to  land  in,  113. 

REGISTERED    LAND    OR    CHARGE, 
contracts  relating  to,  90,  558. 

REGISTRATION, 

of  transfer  of  shakes  (g.w.),  719. 

RELIEF, 

against  forfeiture  (q.v.),  474,  477,  709  n. 
alternative,  56,  211,  318. 
equitable,  against  penalties,  76. 

RELIEF  AFTER  JUDGMENT,  577  et  seq. 
attachment,  by  writ  of,  578. 
costs,  by  order  for  payment  of,  579,  584. 
damages,  by  way  of,  579. 
deposit,  as  to,  579. 
fieri  faoias  or  elegit,  by  writ  of,  578. 
forfeiture  of  deposit  and  resale,  580. 
forms  of  orders  against  defaulting  purchasers,  578  n. 
injunction,  by,  583. 

leave  to  repudiate  contract,  577  n.,  666. 
motion  for  discharge,  666. 

payment  and  delivery  of  deeds,  by  order  for,  578. 
receiver,  by  appointnaent  of,  582,  583. 
rescission,  by  order  for,  578. 
sale,  by,  582. 
sequestration,  by,  578. 
stay  of  proceedings,  by,  579. 

vendor's  lien  (q.v.),  by  enforcement  of,  579,  580  et  seq. 
vesting  order,  by,  584. 
writ  of  assistance,  by,  584. 
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EEMAINDEKMAN, 
fraud  on,  240. 

leasing  power,  bound  by  contract  under,  233,  234. 
PAET-PEEFOEMANCB  (q.v.),  when  not  bound  by,  296. 
prejudiced  by  contract  of  tenant  for  life,  203,  239. 
suing  or  sued,  84. 
tenant  in  tail,  not  liable  on  contracts  of,  85. 

EEMEDY, 

alternative,  33,  297,  306,  370. 
COMMON  LAW  {q.v.),  22,  28  et  seq.,  67. 
mutual,  34. 

BENEWAL, 

contract  for,  184,  235,  386. 

covenant  for,  ultra  vires,  206. 

delay  under  contract  giving  right  of,  528,  540. 

enforced,  though  no  damages  recoverable,  27. 

obtained  by  suppression  of  fact,  202. 

possession  referable  to  contract  for,  300. 

sub-lessee,  to,  210. 

subsequent  circumstances  disregarded,  210. 

time  for,  528. 

variation  from  prescribed  mode  of,  212. 

EENT, 

abatement  of,  by  parol,  385,  506. 

by  written  contract,  508. 
amount  of,  referred  to  arbitrators,  200. 
increased,  71,  76, 182. 

mode  of  reservation  of,  held  essential,  492. 
OCCUPATION  (q.v.),  561. 
to  be  "duly"  paid,  482 n. 

EENT  CHAEGE, 

purchase  of,  25  n. 
sale  of  perpetual,  228. 

EENTS  AND  PEOFITS, 
account  of,  561. 

actually  received,  vendor  is  usually  charged  with,  691. 
condition  of  sale  as  to,  590,  682. 
contract  silent  as  to,  679. 
election  between,  and  interest,  697. 
interest  and,  mutually  exclusive,  678. 

OCCUPATION  RENT  (q.V.),  591,  695. 

outgoings  included  in  gross  rents,  692. 
retainer  of  arrears  of,  679  n. 
reserved  to  vendor  by  conditions  of  sale,  682. 
set-off  of  interest  against,  693. 
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EENTS  AND  V^OYTS^— continued. 

time  from  which  purchaser  takes,  where — 

contract  fixes  date  for  completion,  679. 

fixes  no  date  for  completion,  679. 
interest  much  exceeds  rents  and  delay  is  owing  to  vendor, 

679. 
title  is  made  out  in  Chambers,  680. 
wilful  default  on  vendor's  part,  688,  691. 

EEPAIBS, 

contract  to  do,  47,  48,  51,  416,  459.     And  see  Building  Contract. 
uncertainty  as  to,  192. 

EEPEESENTATION, 
act,  by,  325. 

acted  on  by  other  party,  152, 158. 
agency,  of,  270. 
binding,  158. 
clear  and  absolute,  154. 
contract  constituted  by,  152, 153, 168. 
directors,  by,  327,  332,  333. 
estoppel  by,  153. 
existing  facts,  of,  152. 
future  things  or  acts,  of,  152, 153,  459. 
guarantee,  not  araounting  to,  459. 
insurance  company,  by,  331  n. 
intention,  of,  155  et  seq. 
lease,  as  to,  157, 162,  344. 
marriage  not  induced  by,  156, 158. 
marriage-treaty,  on,  155, 156, 158. 
means  of  verifying,  337,  338. 
past  things,  of,  152. 
patent  defect,  in  respect  of,  342. 
PLAN  iq.v.),  by,  460  ei  seq. 

position  in  life  altered  on  faith  of,  157,  158,  161. 
prospectus,  in,  332 n.,  333. 
stranger,  by,  161. 

subsequent  settlement  silent  as  to,  158. 
tertium  quid,  153. 
vague,  154,  335,  336. 
vendor,  by,  336,  341. 
written  or  spoken  words,  by,  825. 
And  see  Misrepresentation. 

EEPBESENTATIVE, 

of  party  to  contract,  79,  97. 

EEPUDIATION, 

by  anticipation,  521. 

by  leave  of  the  Court,  577  n.,  666. 

by  letter,  281. 
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REPUDIATION— comfonMe^. 

of  contract  a  ground  for  forfeiture  of  deposit,  714. 
of  offer  to  purchase,  62. 
right  of,  236,  364. 

REQUISITIONS, 

inability  or  unwillingness  of  vendor  to  comply  with,  511,  515,  517, 

593. 
inconvenient  but  legitimate,  593. 
precluded,  650. 

TIME  {q.v.)  for  sending  in,  535. 
WAIVER  {q.v.)  of,  535,  657. 

RESCISSION, 

a  bar  to  performance,  501  et  seq. 

action  claiming,  518. 

agreement  between  the  parties,  by,  502  et  seq.,  508. 

upon  new  terms,  by,  505. 

with  a  third  person,  by,  509. 
alternative  claim  for,  211,  518. 
arbitrary  or  capricious,  512. 
bankruptcy,  in,  470  n.,  524. 
breach  of  trust,  for,  208. 
Common  Law  right  of,  236,  237. 
compensation  claimed,  where,  516. 
condition  for,  512  n.,  519. 
conduct,  by,  503. 

not  amounting  to,  505. 
costs,  518,  519. 
defect  in  thing  sold,  for,  522. 
election,  prevented  by,  364,  365. 
executed  contracts,  of,  329,  387  n. 
existence  of  latent  right  of  way,  for,  514. 
extinguishment  of  written  contract  by  parol  contract,  508. 
failure  of  consideration,  for,  447. 
FRAUD  {q.v.),  for,  195,  347,  348,  360,  365,  518,  519. 
fraudulent  misconduct,  for,  523. 
French  law  as  to,  226,  369. 
impossibility  of  performance,  for,  522. 
impossible,  364,  369. 

inadequacy  of  oonsideeation  {q.v.)  as  a  ground  for,  222,  226. 
inconvenient  requisition,  upon,  593. 
inequitable,  365. 

innocent  misrepresentation,  325,  326,  330,  362,  370,  519. 
instalment,  for  default  in  payment  or  delivery  of,  515,  516,  520. 
is  not  variation,  502. 

jurisdiction  of  the  Court  in  relation  to,  195  n. 
loous  pmrdtentim,  511. 
loss  of  right  of,  364  et  seq.,  515. 
material  misdescription,  for,  509  n. 
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RESCISSION— oo?ii!mMed. 

misleading  particulars,  for,  587,  589. 

MiSBBPRBSBNTATiON  {q.v.},  for,  325,  341,  365,  519. 

MISTAKE  (q.v.),  for,  368,  373,  381,  387,  388 n.,  513  n.,  519. 

MUTUALITY  (q.v.),  for  Want  of,  524. 

notice  of,  511,  513. 

notwithstanding  intermediate  negotiation  or  litigation,  517,  518. 

NOTATION  (q.v.),  by,  505  et  seq. 

option  of,  510  n. 

or  indemnity,  election  between,  216. 

order  for,  after  judgment,  578. 

other  remedies  open,  370. 

parol,  by,  502,  503,  505  n. 

partnership,  in  case  of,  365. 

power  to  rescind,  by  exercise  of,  510  et  seq.,  593,  711. 

cannot  be  exercised  after  adverse  decision,  517. 

costs,  512. 

must  be  reasonably  exercised,  512. 

onus  of  proving  reasonable  exercise  of,  513. 
precluded  by  receipt  of  dividends  or  royalty,  367,  516. 
purchaser  held  entitled  to  treat  contract  as  rescinded,  515. 
reception  of  benefit  under  the  contract,  after,  368. 
refusal  of  one  party  to  perform,  upon,  504,  520,  521,  538. 
repayment  of  deposit  on  or  after,  519,  521,  579  n.,  716. 
restitutio  in  integrum  a  condition  of,  366. 
SHAKES  (q.v.),  of  contract  to  take,  866,  867,  870. 
suggestio  falsi,  where,  356. 
suppression  of  raaterial  fact,  for,  202,  348. 
third  person,  when  interests  have  passed  to,  364,  365,  502. 
time  for  exercise  of  right  of,  365,  366,  514,  519,  520,  713. 
unreasonable,  512. 

vendor  unable  or  unwilling  to  comply  with  requisition,  511,  515,  517. 
vendor's  neglect  to  remove  objection,  511,  515. 
vendor  without  any  title  cannot  rescind,  514,  642. 
waiver  in  relation  to,  502,  503. 
where  contract  is  to  be  void  in  sjDecified  event,  510. 
winding-up  order,  after,  865,  867. 

BESTITUTIO  IN  INTEOBUM,  366  et  seq. 

RESTEICTIVB  COVENANTS  AND  STIPULATIONS,  898,  435,  476. 
648  et  seq.     See  Conditions  or  Sale. 
COMPENSATION  (q.v.)  for,  624  u.,  625. 
constructive  notice  of,  186  n.,  555  n. 
conveyance  subject  to,  597. 
duty  of  vendor  to  disclose,  348  n.,  428  n. 

RETRACTATION, 

notwithstanding  time  for  acceptance  [q.v.)  prescribed,  148. 
offer,  of,  139. 
And  see  Peoposal  ;  Withdrawal. 
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REVEESIONAEY  INTEREST, 
auction,  sold  by,  229. 

burden  of  proof  in  actions  relating  to,  228,  230. 
inadequacy  of  consideration  in  sale  of,  227  et  seq. 
payment  of  interest  by  purchaser  of,  701,  702. 
present  interest  sold  together  with,  228. 
sale  of,  by  Court,  702. 

by  insolvent's  assignee,  87. 
sales  of,  Act  to  amend  the  law  as  to,  229. 
specific  performance  of  contracts  relating  to,  230. 
TIME  (q.v.)  in  relation  to  sales  of,  529,  530,  533. 

REVIVOR. 

by  vendor,  101. 

REVOCABLE  CONTRACTS,  45. 

REVOCATION, 

authority  of  auctioneer  (q.v.)  or  other  agent  (q.v.),  of,  274. 
death  of  principal,  by,  274. 
notice  of  death,  274. 

ROAD, 

contract  to  make,  50,  190,  192,  215. 
marked  out  on  plan,  460,  461, 

ROMAN-DUTCH  LAW, 

as  to  specific  performance,  4  n. 

ROMAN  LAW, 

damages  only  given  by,  3. 

inadequacy  of  consideration,  as  to,  225. 

mistake,  as  to,  396. 

no  specific  performance  in,  4. 

real  contract  in,  291. 

sale  at  price  to  be  fixed  by  third  person,  as  to,  176. 

RULES  OF  COURT, 

admission,  285,  662. 
alternative  claims,  89,  518. 

relief,  56,  518,  578  n. 
amendment,  56,  317. 
attachment  or  sequestration,  578. 
contract,  admission  of,  283. 

allegation  of,  283. 

bare  denial  of,  255. 

implied,  283. 

in  writing,  how  pleaded,  283. 
costs,  670  n. 
default  in  pleading,  256. 
delivery  of  chattels,  7. 
denial,  255. 

directing  act  to  be  done,  584. 
fi.  fa.  or  elegit,  578. 
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RULES  OF  COXJUT— continued. 
inconsistent  claims,  56,  518. 
inquiry  as  to  title,  662. 
misjoinder,  89,  125. 
P.4.KTIES  (q.v.),  89,  90,  125. 
pleading  case  for  compensation,  600. 

waiver,  661. 
practice  under  Debtor's  Act,  576  n. 
service  act  of  the  jurisdiction,  60,  61. 
special  case,  446  n.,  553. 
Statute  of  Fradds  (q.v.),  255,  256,  283. 
transfer  of  actions,  551,  557. 
And  see  Judicature  Acts,  1873  and  1875  ;  Pleading. 

SALE, 

by  plan  iq.v.),  257  n.,  460  n. 

by  the  Court,  conditions  on,  519,  595. 

of  reversion,  702. 

opening  biddings  after,  449,  450. 

rule  in  Bain  v.  Fothergill,  643  n. 

takes  contract  out  of  Statute  of  Frauds,  284. 

time  at  which  purchase  is  complete,  449,  450. 

without  reserve,  358. 
by  voluntary  settlor,  204. 
floating  cargo,  of,  448. 
of  pretended  right,  489. 
plan  (q.v.),  257  n.,  460  n. 
SHIP  (q.v.),  of,  449. 

vendor's  interest  (q.v.),  of,  198,  429. 
vendor's  lien,  in  enforcement  of,  582. 
with  all  faults,  344,  356,  429. 
ivithout  reserve,  357  et  seq. 

SALE  OF  GOODS  ACT,  1893, 
section  52... 39. 

SALE  OF  LAND  BY  AUCTION  ACT,  1867, 
sections  3 — 6... 359. 
section  7... 450. 

SALES  OF  REVERSIONS  ACT,  1867... 229. 

SCIENTIFIC  PURSUITS, 

contracts  for  purposes  of,  55. 

SCRIP  CERTIFICATES, 

contract  to  deliver,  486. 

SCOTLAND  (LAW  OF), 
as  to  implement,  4. 
building  contracts  enforced  by,  48. 
compensation  unknown  to,  599  n. 
jus  qucesituni  tertio  recognised  by,  91  n. 
part  performance  in,  291. 
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SEAL, 

corporate,  248,  319,  323. 

legal  consideration,  54. 

required  as  legal  evidence  of  some  contracts,  137,  319. 

want  of,  294,  398,  319  n.,  323. 

SECEET, 

commission,  208  n. 
guaraLatee,  203. 
medicine,  42,  742. 
trust,  105. 

SELDEN  SOCIETY, 

"  Select  Cases  in  Chancery,"  791. 
"The  Court  Baron,"  4n,  14. 

SEPARATE  PROPERTY,  750  et  seq.     See  Maekibd  Women. 

SEPARATION, 

breach  of  covenant  in  deed  of,  restrained,  58. 

trifling,  476. 
contract  for  future,  unenforceable,  759. 

present,  enforceable,  759. 
effect  of  the  Custody  of  Infants  Act,  1878... 762. 
essentials  of  valid  contract  for,  759,  760. 
execution  of  deed  of,  58,  759. 
good  consideration  in  contract  for,  760. 
provisions  as  to  care  of  children  in  contracts  for,  761. 
simple  contract  between  husband  and  wife  for,  760. 
specifio  performance  of  contract  for,  570,  759,  762.- 
usual  clauses  in  deed  of,  761. 

SEQUESTRATION, 

enforcement  of  order  bj',  54,  578. 

SERVICE, 

contract  for,  51  et  seq.,  218,  485.     And  see  Hieing  and  Sbevice. 
of  notice  to  treat,  61,  62. 
of  party -wall  notice,  428  n. 
out  of  the  jurisdiction,  60,  555. 

SET-OFF,  106. 

of  amount  of  deterioration  against  interest,  693. 

SETTING  ASIDE,  222.     See  Rescission. 

SETTLEMENT, 

how  affected  by  Married  Women's  Property  Acts,  753. 
instructions  for,  138. 
post-nuptial,  290. 

silent  as  to  previous  representations,  158. 

validity  of,  against  married  woman's  ante-nuptial  debts  or  creditors, 
753. 
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SHAEES,  717  et  aeq. 

action  by  vendor  against  purchaser  of,  or  vice  versa,  36,  46,  717. 

alleged  contract  to  allot,  637. 

broker  of  purchaser,  722. 

caU  made  on,  before  contract,  728. 

company,  action  by,  against  persons  agreeing  to  take,  36,  46. 

contract  to  accept,  in  payment  of  calls,  486. 

sell,  35,  717. 

take,  36,  46,  366,  454,  509,  532,  717. 
conversion  of  loan-notes  into,  531. 
damages  for  breach  of  contract  to  sell,  730  n. 
effect  of  contract  of  sale  to  jobber,  722. 
election  to  rescind  contract  to  take,  366. 
form  of  judgment  in  action  on  contract  for  sale  or  purchase  of, 

717. 
further  assurance  of,  464. 

indemnity  against  loss  from  contract  to  take,  370,  717.  725. 
intermediate  parties  to  sale  and  purchase  of,  726. 
jobber  of  purchaser,  722. 
nature  of,  717  n. 

new  contract  arising  out  of  sale  of,  722,  725,  728. 
non-registration  of  transfer  of,  726. 
novation  on  sale  of,  609,  722  ct  seq. 
original  purchaser  of, 

his  liability  and  right,  722,  723. 
how  released,  723  et  seq. 
nominee  of,  need  not  be  a  sub-vendee,  724. 
not  a  guarantor  of  sub-vendees'  contracts,  722,  723. 
plaintiff  only  equitably  entitled  to,  726,  728. 
railway,  35,  143. 

rectification  of  register  of,  558,  559. 
registration  of  transfer  of,  719. 

guaranteed,  727,  730 n. 

purchaser's  duty  to  procure,  729,  731,  733, 

refused  by  directors,  729,  730,  731. 

vendor's  obligation  as  to,  729,  730,  731. 

winding-up  intervening  before,  726,  731,  732. 
resale  of,  509. 

rescission  of  conti-act  to  take,  366,  367,  370. 
specific  performance  of  contract  to  allot,  sell,  or  buy,  35,  36,  637, 

717,  725. 
Stock  Exchange  {q.v.),  sold  on  the,  718  et  seq. 
sub-vendees  of,  723,  724,  726. 

third  person  adopting  contract  for  purchase  of,  727. 
time  for  delivery  of  certificates,  532. 
TIME  (q.v.)  of  the  essence  of  the  contract,  532  n. 
title  to,  647. 
ultimate  purchaser  of,  723  et  seq. 

must  be  capable  of  contracting,  723. 
unobjectionable,  724. 
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SB.A.'R'ES— continued. 

ultimate  purchaser  must  have   authorized   original  purchaser   to 
biad  him,  724. 
time  for  objecting  to  name  of,  724. 

voluntary  transferee  of,  113. 

Avinding-up,  contracted  for  after,  448,  732. 
before,  454,  732. 
SHIP, 

a  chattel  of  peculiar  value,  37  n.,  419. 

charter,  under,  419,  420. 

contract  relating  to  proceeds  of  sale  of,  747. 
to  alter,  407. 

contracts  for  sale  of,  404,  743  et  seq. 

equities  enforceable  against  owner  and  mortgagee  of,  744. 

executory  contract  to  transfer,  746. 

foreign,  747. 

injunction  against  removing  or  diverting,  60,  419. 

legislation  affecting  contracts  as  to,  744  et  seq. 

persons  qualified  to  be  owners  of,  744. 

transferred  by  bill  of  sale,  743,  745. 

unregistered  mortgage  of  shares  in,  745  n. 

SHIPPING  BEOKEE, 

contract  to  employ,  54. 

SIDING, 

contract  relating  to,  49,  299,  413. 

SIGNATUEE, 

actual  writing  of  name,  or  equivalent  act,  by,  263  et  seq. 
affidavit,  in,  263. 
AGENT  (q.v.),  by,  264,  268  et  seq. 
alio  intuitu,  264,  267. 
articles  of  association,  of,  267. 
as  principal,  265. 

attached  for  a  different  purpose,  264. 
auctioneer,  by,  268. 
auctioneer's  clerk,  by,  272. 

authentication  of  entire  instrument  by,  263,  267,  268. 
beginning  of  letter,  name  written  at,  263. 
concluded  contract  at  time  of,  258. 
found  in  letter,  275. 

incidental  introduction  of  name,  by,  265,  266. 
initials,  by,  264. 
intent  to  sign,  264,  265. 
mark  of  marksman,  by,  263. 
minute-book,  in,  267. 
not  final,  266  n. 

one  party  only,  by,  150,  237,  238,  263. 
pencil,  in,  264. 
.  printed  name  regarded  as,  263. 
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required  as  legal  evidence  of  some  contracts,  137. 

stEimp,  by,  264. 

subscription  distinguished  from,  263. 

suggestion  as  to  the  true  principle  with  regard  to,  268. 

telegram,  in,  264. 

witness,  as,  268,  265. 

SILENCE, 

FEADD  iq.v.),  generally  is  not,  348  et  seq. 

may  be,  349,  350. 
misrepresentation,  generally  does  not  amount  to,  326. 

may  amount  to,  327. 
not  fraudulent,  but  creating  a  case  of  hardship,  202. 
of  purchaser,  354. 
of  solicitor,  202,  327. 
unfair,  202,  357. 

SOLICITOR, 

approval  of  title  by,  condition  for,  143,  259  n. 

authority  of,  273,  766  n. 

disclosure  by,  349  n. 

lease  to  be  approved  by,  259  n. 

not  entitled  to  enforce  contract,  91. 

sale  of  business  of,  44. 

silence  of,  327. 

stakeholder,  131. 

subject  to  arrangement  of  terms  by,  258. 

to  prepare  contract,  260,  262. 

SOLVENCY, 

of  intended  lessee,  106. 

SPECIAL  CASE, 

stated  in  action,  553. 
title,  as  to  question  of,  445. 

SPECIFIC  PEEFOEMANCE, 

against  and  at  the  instance  of  the  Crown,  65. 

approaches  to,  at  Common  Law,  6. 

as  a  matter  of  course  and  of  right,  20. 

bond  given  before  marriage,  of  contract  evidenced  by,  26. 

cases  illustrating  early  jurisdiction  in,  789—791. 

COMMON  LAW  {(-i-v.)  remedy,  supplementary  to,  29. 

defined,  2,  3. 

discretion  as  to,  19,  20,  211. 

distinguished  from  cases  of  constructive  trust,  18. 

equitable  charge,  18. 

performance  of  trust,  18. 

KBCTIFICATION  {q.v.),  399  n. 

return  or  delivery  of  a  specific  chattel,  7, 18. 

specific  relief  on  an  executed  contract,  17,  19. 
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SPECIFIC   PERFOBMANCE-coreimMec?. 

early  traces  of  Chancery  jurisdiction  in,  16. 

Ecclesiastical  Courts,  former  jurisdiction  of,  in,  8. 

enforced  by  injunction,  563. 

equitable  right  to,  553. 

extent  of  the  jurisdiction  in,  21  et  seq. 

ground  of  interference  in,  22. 

impossible,  488,  637,  688. 

incomplete  gifts,  in  oases  of,  222. 

mutual,  34. 

not  enforced  in  many  systems  of  jurisprudence,  3. 

of  part  of  contract,  520. 

origin  of  the  jurisdiction  in,  15. 

reversionary  interests,  in  oases  of,  230. 

Roman-Dutch  law,  in,  4  n. 

where  Court  will  interfere  in,  22. 

not  interfere  in,  22,  28  et  seq. 
where  no  damages  recoverable,  26,  28. 
with  parol  variation,  382,  384,  385,  398. 
And  see  Jukisdiotion  ;  Perpokmancb. 

SPECIFIC  BELIEF,  19,  762,  779. 

SPE8   SUCGESSIONIS, 
contract  as  to,  24. 

STAKEHOLDER, 

absconding,  708. 
when  a  party,  130,  131. 

STATUTE  OP  FRAUDS, 

a  ground  of  defence,  253  st  seq. 

action  by  party  who  has  not  signed,  237. 

benefit  of,  how  claimed,  256,  283. 

case  taken  out  of,  by  admission,  283,  284,  285. 

fraud,  283,  286. 

part  performance,  283. 

sale  by  the  Court,  283,  284. 

written  memorandum  after  marriage  pursuant 
to  parol  contract  before,  282. 
contract  within,  how  pleaded,  255,  256,  283. 
debentures  charged  on  land,  253  n. 
defence  of,  under  former  Chancery  practice,  255. 

under  present  practice,  255. 
does  not  prevent  proof  of  fraud,  286. 
entry  in  diary  may  satisfy,  257  n. 
foreign  contracts  affected  by,  254. 
formal  contract  intended,  where,  259  et  seq. 
fourth    section   of,  affects   not   the   contract,    but    the   right   to 

sue,  254. 
quoted,  253. 
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STATUTE    OF   FHAUBS— continued . 

fourth   section  of,  refers  not  to  the  solemnities,  but  to  the  pro- 
cedure, 254. 

FRAUD  (q.v.)  an  exception  from,  286  et  seq. 
interest  in  land,  253  n. 
land  abroad,  254. 

marriage,  where  written  memorandum  of  contract  after,  282. 
marriage  contracts  are  within,  290. 

memorandum  must  be  evidence  of  concluded  contract,  253. 
MISTAKE  (q.v.)  an  exception  from  the  statute,  374. 
not  an  instrument  of  fraud,  286. 
object  of,  256. 

one  paper,  does  not  require  contract  to  be  contained  in,  275. 
PART-PERFORMANCE  {q.v.)  an  exception  from,  290  et  seq. 
pleading  a  particular  section  of,  256  n. 
pleadings,  must  be  expressly  raised  in,  256,  283. 

none,  how  to  be  raised  where,  256. 
precluding  parol  evidence  of  rescission,  503. 
satisiied,  how,  255,  256  et  seq. 

SIGNATURE  (q.v.),  what  required  by,  238,  263  et  seq. 
weapon  of  defence,  a,  266. 
what  the  plaintiff  must  prove,  258. 
wills,  as  to,  290. 

writing  relied  on  must  exist  before  action  brought,  254. 
writiag  signed  by  one  party  sufficient,  150. 
And  see  Incompleteness. 

STATUTES    CITED, 

Admiralty  Land  and  Works  Act,  1864  (27  &  28  Vict.  57)... 66  n. 
Admiralty  Power,  &c..  Act,  1865  (28&  29  Vict.  c.  124)... 66  n. 
Appellate  Jurisdiction  Act,  1876  (39  &  40  Vict.  u.  59),  s.  17. ..577  n. 
Arbitration  Act,  1889  (52  &  53  Vict.  c.  49). .,177,  767  n.,  770  n., 

771  n.,  774. 
Banljrupt  Law  Consolidation  Act,  1849  (12  &  13  Vict.  c.  106),  s. 

146... 469,  470. 
Banloruptcy   Act,   1883   (46  &   47  Vict.    c.   57),   112  n.,  441,  470, 

524. 
Bankruptcy  Act,  1890,  s.  13. ..112  n.,  470. 
Bill  of  Bracery  and  Buying  of  Titles  (32  Hen.  VIII.  c.   9)... 109, 

110,  489. 
Chancery  Procedure  Act,  1852  (15  &  16  Vict.  c.  86),  s.  49.. .82. 
Clandestine  Marriages  Act  (26  Geo.  II.  c.  33),  s.  13. ..8. 
Common   Law    Procedure    Act,    1854  (17    &    18    Vict.    c.    124), 

s.  11. ..774. 
s.  12.. .177. 
ss.  68,  78. ..6,  7. 
ss.  79,  81,  82.. .573. 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  67. ..267. 
„     1867  (30  &  31  Vict.  c.  131),  s.  38... 352. 
„     1900  (63  &  64  Vict.  c.  48),  s.  33. ..352. 
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STATUTES   Gil's,!)- continued. 

Companies  Clauses  Consolidation  Act,   1845  (8  &  9  Viot.  c.  16), 

s.  97. ..820. 
Companies  (Consolidation)  Act,  1908  (8  Edw.  VII.,  c.  69). ..320. 

s.  32. ..558. 
ss,  76,  77. ..321, 

322. 
ss.  80,  81,  84... 
332  n.,  352  n. 
s.  205. ..732. 
Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 

s.  3  (l)...185n. 
s.  3  (11). ..445  n. 
„  s.  4. ..99. 

s.  14. ..474  n.,  477. 
Conveyancing  Act,  1882  (45  &  46  Viot.  c.  39),  ss.  8,  9. ..274  n. 
Conveyancing,  &o.,  Act,  1892  (55  &  56  Vict.  c.  13),  ss.2— 5...474  n,, 

477. 
County  Courts  Act,  1888  (51  &  52  Viot.  c.  43),  s.  67... 557. 
Custody  of  Infants  Act,  1873  (36  Viot.  c.  12),  s.  2... 762. 
Debtors  Act,  1869  (32  &  38  Viot.  c.  62),  s.  4. ..756. 
„  „  s.  6. ..575. 

Defence  Act,  1842  (5  &  6  Viot.  c.  94),  s.  84. ..66  n. 
Dower  Act,  1883  (8  &  4  Will.  IV.  o.  105). ..99  n. 
Fines  and  Eecoveries  Abolition  Act  (3  &4  Will.  IV.  o.  7). ..457. 
Fraudulent  Conveyances  Act  (27Eliz.  c.  4). ..204. 
Further  Encouragement  of  British  Mariners,  [1794]  (34  Geo.  III. 

o.  68),  s.  14.. .745. 
Further  Increase  and  Encouragement  of  Shipping  and  Navigation, 

[1786]  (26  Geo.  III.  c.  60),  s.  17... 745. 
Judicature  Act,  1878  (36&  37  Viot.  o.  66),  s.  16.. .639. 

s.  24  (5)... 570,  577  n. 
s.  24  (7)... 400,  639. 
s.  25  (7)... 526,  766. 
s.  25  (8)... 572. 
s.  25  (11)... 715 n. 
s.  83. ..551. 
s.  36. ..552. 
s.  76. ..573,  576,  639. 
1875  (38  &  39  Vict.  o.  77),  s.  10. ..526. 

s.  11.  ..551,  552. 
1884  (47  &  48  Vict.  c.  61),  s.  14.. .584. 
Land  Law  (Ireland)  Act,  1887  (50  &  51  Vict.  o.  83). ..558. 
Land  Transfer  Act,  1875  (38  &  39  Viot.  o.  87),  s.  93. ..90,  96,  445  n.. 

558. 
"  "  )i  ,,  s.  94.. .558. 

„      1897  (60  &  61|Vict.  c.  65),  ss.  1—3. ..97  n  ,  98— 
101. 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18). ..56  61 
62,  68,  65  n.,  167,  179.  '"     '      ' 
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STATUTES   CITED— coniimced. 

Lord  Cairns'  Act  (21  &  22  Vict.  c.  27),  s.  2. ..48, 167,  415,  636  et  seq. 
Lunacy  Act,  1890  (53  Viot.  o.  5),  135,  487. 

Mamed  Women's   Property    Act,   1882    (45    &  46    Vict.    c.   75), 

s.  1,  sub-s.  2. ..752, 
„      ss.  18,  19. ..752,  753. 
.,  ,,  ,,  „     s.  23. ..753. 

1893  (56   &  57    Vict.    c.    63), 

ss.  1,  2. ..754. 
1907     (7    Bdw.   VII.,    o.    18), 
s.  1...232n.,  752. 

J5  5,  ,,  S.   2...  /OO. 

Merchant  Shipping  Act,  1854  (17  &  18  Viot.  c.  104). ..746. 

Amendment    Act,    1862    (25    &    26    Vict. 

c.  63). ..746. 
1894  (57  &  58  Vict.  c.  60). ..743,  744,  747. 
Ordnance  Board  Transfer  Act,  1858  (88  &  89  Vict.  o.  117). ..66  n. 
Eailways  Clauses  Act,  1863  (26  &  27  Viot.  o.  92),  s.  43...112n. 

„         Construction  Facilities  Act,  1864(27&28  Vict.c.l21)...117. 
Eedemption  of  Eent  (Ireland)  Act,  1891  (54  &  55  Vict.  c.  57)... 558. 
Eegistering  of  British  Vessels,  [1825]  (6  Geo.  IV.  o.  110),  s.  31. ..746. 

[1833]   (3  &  4  Will.  IV.  c.  55),  s.  31 

...746. 
[1845]  (8  &  9  Vict.  c.  89),  ss.  34,  37 

...746. 
Vessels  [1823]  (4  Geo.  IV.  o.  41),  s  29.. .745. 
Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  52. ..39. 
Sale    of    Land   by   Auction    Act,    1867    (30    &   31    Vict.    c.    48), 

ss.  3— 6. ..359. 
s.  7. ..450. 
Sales  of  Eeversions  Act,  1867  (31  Vict.  c.  4)... 229. 
Sir  George  Turner's  Act  (13  &  14  Viot.  c.  35). ..446  n.,  653  n. 
Solemnization  of  Marriages   (England)   Act   (4  Geo.    IV.    c.  76), 

s.  27. ..8. 
Statute  of  Frauds  (29  Car.  II.  e.  3),  ss.  4,  17. ..253  et  seq  ,  282,  305. 

Limitations  (3  &  4  Will.  IV.  c.  27),  s.  42. ..708. 
Supreme  Court  of  Judicature  (Ireland)  Act,  1877  (40  &  41  Viot. 

c.  57).. .651  n. 
Trade  Disputes  Act,  1906  (6  Edw.  VII.  c.  47). ..246  n. 
Trade  Union  Act,  1871  (34  &  36  Viot.  c.  31)... 246. 

„  ,,  AmendmentAct,  1876(39&40Vict  c.  22)...246n. 

Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  14. ..207. 

ss.  26,  31. ..98. 
ss.  31,  33...584n. 
Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict.  c.  78),  s.  2... 686, 

659. 
s.  9,  554,  667,  710. 
Voluntary  Conveyances  Act,  1893  (56  &  57  Vict.  c.  21),  204,  207,  442. 
War  Department  Stores  Act,  1867  (30  &  31  Vict.  c.  128)... 66 n. 

F.  3  L 
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STAY  OF  PEOCEEDINGS,  571,  579,  766,  774. 
STOCK, 

Govermnent,  27,  31,  34,  35  n. 

life-interest  in,  contract  to  sell,  35. 

Neapolitan,  35. 

South  Sea,  34. 

York  Building,  36. 

STOCK   EXCHANGE, 

account  (or  settling)  day  on  the,  719. 
brokers  on  the,  718  et  seq. 
contracts  on  the,  83,  718  et  seq. 

for  cash,  719. 

for  the  account,  719. 
jobbers  on  the,  718  et  seq. 
name  day  on  the,  83,  719. 
novation  in  sales  on  the,  83,  509. 
registration  of  transfer  of  shares  sold  on  the,  719. 
statement  of  the  practice  on  the,  719. 
A7id  see  Shares. 

STEANGEE, 

acceptance  by  unauthorized,  149. 

agency,  in  cases  of,  92. 

cestui  que  trust  of  contractor,  92. 

change  of  condition  in  life,  where,  94. 

claiming  benefit  resulting  from  the  contract,  92,  93, 95. 

conscience  of,  affected  by  notice,  95. 

executed  contracts,  in  cases  of,  93. 

FRAUD  (q.v.)  by,  360. 

generally  cannot  be  sued  for  performance,  79,  80,  94. 

sue  for  performance,  91,  94. 
Land  Transfer  Act,  1875,  as  to,  96. 
marriage  contract,  person  claiming  under,  98. 
near  relationship,  in  cases  of,  93. 

person  in  actual  polsession  affected  by  relief  claimed,  95,  96. 
possessed  of  subject-matter  of  contract  with  notice,  94. 
possession  of,  300. 
preventing  performance,  498. 
representations  by,  161,  827. 
Scottish  law  as  to,  91  n. 
solicitor,  91. 

sued  for  performance,  94. 
suing  for  performance,  84,  91,  94. 
taking  benefit  under  contract,  84,  92,  94. 

SUBJECT-MATTEE, 

ascertainable,  though  not  ascertained,  168 — 170. 
common  error  as  to,  373.     And  see  Mistake. 
connected  with  claim,  169. 
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SUBJECT-MATTEB—co»f»i !(.«?. 

DEFECT  IN  iq.v.),  425  et  seq.,  522,  601. 
DESCRIPTION  {q.v.)  of,  168,  170,  257,  425. 
event  prior  to  contract,  destroyed  or  determined  by,  447,  448. 
materially  affected  by,  447. 
subsequent  to  contract,   destroyed  or  rendered  useless  by, 
451,  455  n. 
extinguished  by  lapse  of  time  between  writ  and  trial,  455. 
non-existent  at  date  of  contract,  447,  448. 
question  as  to  existence  of,  precluded  by  contract,  449. 

UNCERTAINTY  (q.V.)  aS  tO,  170. 

SUB-LEASE,  186.     See  Under-lease. 

SUB-LESSEE, 

renewal  to,  210. 

SUBMISSION,  210,  767.     See  Award. 

SUBPCENA, 

remedy  by,  instead  of  excommunication,  16. 

SUB-PUECHASEK, 
suit  by,  85. 

SUBSEQUENT  EVENTS, 

generally  cannot  make  a  contract  harsh,  209,  210. 

unfair,  195. 
when  a  ground  for  resisting  performance,  210  et  seq. 

SUCCESSION, 

contract  concerning  hope  of,  24. 
And  see  Expectancy. 

SUPERVISION, 

by  Court  of  execution  of  contract,  47. 

SUPPRESSIO  VERI,  202,  348,  594  n.     See  Fraud. 

SURPRISE,  383. 

SURVEYORS, 

compensation  money  ascertained  by,  64,  179. 
price  to  be  fixed  by,  176,  631. 

TENANCY, 

contract  for  yearly,  32. 

TENANT  FOB  LIFE, 

conti-act  by,  enforced  against  remainderman,  97  n.,  233,  234. 

for  sale  of  fee,  203,  621. 
contracting  for  lease  in  excess  of  power,  216,  239,  617,  622. 
hardship  on,  203. 

leasing  power,  contracting  under,  216,  233,  234,  239, 
Lord  Redesdale  on  contracts  by,  239. 
mistake  of,  378. 
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TENANT  FOE   hIF:E— continued. 
part  performance  by,  296. 

remainderman,  contracting  prejudicially  to,  203,  621. 
reversioner,  coneiu-riiig  with,  228. 

TENANT  IN  COMMON, 

in  tail,  contract  for  sale  by,  491. 

TENANT  IN  TAIL, 

contract  by,  57,  85. 
disposition  of  land  by,  57,  85. 
issue  in  tail  not  bound  by  contract  of,  491. 
tenant  for  life's  contract,  cannot  enforce,  231. 
And  see  Mutuality  ;  Bkmaindebman. 

TENDEE, 

acceptance  of,  139  n. 
of  acceptance,  149. 

TENUEE, 

mingling  of,  429  n. 

TEEM, 

length  of,  not  stated,  182. 
material,  181,  257. 
NEGATIVE  {q.v.),  416  et  seq. 
of  years,  commencement  of,  187. 

supplied  by  expression,  construction,  or  inference,  187. 
And  see  Lease  ;  Pbrfoemancb. 

THEATEE, 

contract  to  let  box  in,  215. 

perform  at,  191,  416,  417,  418. 

THIED  PEESON, 

contract  injurious  to,  203. 

referring  matters  to  decision  of,  183. 
requiring  concurrence  or  consent  of,  236,  489. 
fraud  of,  360. 

misrepresentation  by,  327. 
prior  contract  with,  204. 
And  see  Stranger. 

TIMBEE, 

future  time,  to  be  cut  down  at,  403  n.,  414,  448. 
growing,  contract  for  sale  of,  231  n.,  566,  637  n. 
instalments,  to  be  paid  for  by,  414. 
purchase  of,  contract  for,  26,  403  n. 
supply  of  particular,  contract  for,  40. 

TIME, 

abstract,  for  dehvery  of,  529,  534,  535  n. 
allowed  for  completion  of  title,  665. 
annuities  on  lives,  in  contract  for  granting,  530. 
certificates  of  shares,  for  delivery  of,  532. 
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TIME — continued. 

coal,  in  contract  for  supply  of,  531. 

colliery,  on  sale  or  lease  of,  532,  542. 

commercial  enterprise,  where  object  of  contract  is,  530,  531. 

Common  Law,  at,  525. 

COMPLETION  (q.v.),  for,  529,  546,  548  n.,  679. 

condition  as  to,  must  be  clear,  528. 

conversion  of  treaty  into  contract,  of,  151. 

Court  of  Ohancery,  on  sales  by,  449. 

daily  variation,  wbere  subject-matter  is  exposed  to,  530. 

delivery  of  objections,  for,  635,  547,  591,  592. 

deposit,  for  payment  of,  528,  709  n. 

Equity,  how  regarded  in,  525,  526,  528. 

essentiality  of,  145,  525,  527  et  seq. 

by  the  conditions,  530  n.,  533,  591. 

expressed,  528. 

implied,  529. 

intention  of  the  parties,  by,  528. 

original,  527. 

some  of  the  conditions,  as  to,  534. 

subject-matter,  from  nature  of,  529. 

surrounding  circumstances,  from,  532. 

waived,  546. 
extension  or  giving  of,  546,  548. 
extinction  of  subject-matter  by  lapse  of,  455. 
going  concern,  in  contract  relating  to,  534. 
Government  Stock,  on  purchases  of,  530. 
hardship  resulting  from  disregard  of,  534. 
Judicature  Act,  1873,  as  to,  526. 
laches,  in  relation  to,  539  et  seq. 
lapse  of,  a  ground  of  defence,  525  et  seq. 
letters-patent,  in  contract  relating  to,  531. 
mills,  where  land  purchased  for  erection  of,  530. 
MINES  (q.v.),  in  contracts  relating  to,  531,  538,  542. 
negotiation,  pending,  544. 
no  general  right  to  limit,  536. 
notice  limiting,  532,  535  et  seq. 
parol,  538. 

previous  refusal  to  remove  objection,  after,  537. 
reasonableness  of,  532,  536,  537. 
unequivocal,  538. 
unreasonable,  537. 
of  signature  of  memorandum  of  contract,  258. 
option,  in  contract  giving,  531,  535,  541. 
payment,  for,  145,  701,  702. 
possession,  where  stipulation  for  taking,  538. 

plaintiff  is  in,  542. 
possibility  of  postponement  of  completion  contemplated,  529,  533. 
public-house,  in  contract  relating  to,  530. 
purchase-money,  for  payment  of,  528,  629,  534,  679. 


O'i  [The  figures  refer  to  the  pages.] 

TIWE— continued. 

renewal,  in  respect  of  covenants  for,  528. 
reversionary  interests,  on  sales  of,  529,  701,  702. 
right  to  rescind,  for  exercise  of,  365,  366,  514. 
shares,  in  contracts  relating  to,  366,  531,  532,  724. 
to  get  an  entirely  new  title,  665. 
vendor's  lien  not  barred  by,  582. 
waiver  of,  462,  546  et  seq. 

distinguished  from  waiver  of  act,  548. 
When  contract  becomes  complete,  449. 
the  property  passes,  449,  450,  675. 
title  must  be  made  out,  664. 
where  it  does  not  run,  542  et  seq. 
And  see  Delay. 

TTTHE, 

compensation  for,  603,  607,  627,  635. 
estate  sold  as  free  from,  603,  607,  626,  635. 

TITLE, 

acceptance  of,  451,  540,  560,  648,  649. 

by  ACTS  OF  owNEESHiP  (q.v.),  657. 
accepted  under  common  mistake,  649. 
according  to  the  terms  of  the  contract,  646,  652,  653. 
acquired  subsequently  to  the  sale,  665,  666. 
acts  of  purchaser  before  and  after  knowledge  of  objection  to,  655, 

657. 
admission  of,  654,  703. 
aliunde  shown  to  be  bad,  185,  650,  659. 
assumption  and  admission  required  by  contract,  648. 
bishop's  lease,  185. 
buying  a  law-suit,  432. 

OEKTIFICATE  (q.v.)  against  or  for,  664,  666  et  seq. 
Chambers,  made  out  in,  669,  680. 

claim  for  compensation  (q.v.)  involving  objection  to,  513,  632. 
conditions  limiting,  592,  647. 
construction,  dependent  on,  441. 

costs,  purchaser  ordered  to  pay,  after  decision  in  favour  of,  444. 
curable  or  incurable  defect,  655. 
dealing  about,  after  day  for  completion,  655. 
decision  of  inferior  or  other  Court  as  to,  435,  436,  441. 
defect  cured  by  purchaser's  own  act,  661,  669. 

disclosed  by  vendor  himself,  652. 

known  to  other  party,  238,  240,  655. 

put  forward  prominently  in  the  pleadings,  431,  645. 

vendor  bound  to  disclose,  427. 
dependent  on  a  presumption,  441,  442. 
derived  by  vendor  by  purchase  from  himself  as  trustee,  434. 
different  subject-matter  from  that  contracted  for,  relating  to,  425. 
dismissal  of  action  at  the  trial  for  want  of,  431,  645. 
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doubtful,  amount  of  doubt  required  by  the  rule  as  to,  433. 

arguments  for  and  against  the  rule  as  to,  432,  433. 
former  and  present  tendencies  of  the  Court  in  cases  of, 

431  et  seq. 
nature  of  the  doubt  in  cases  of,  436. 
rule  as  to,  432. 
where  Court  would  consider  title  to  be,  437 — 440. 

not  to  be,  440—443. 
equitable,  of  assign,  112. 
forced,  or  not  forced,  on  purchaser,  432,  435. 
freehold,  to  the,  185. 

general  rule  of  construction,  question  on,  441. 
good,  431,  446,  585,  595,  647,  662,  670—672. 
holding,  652. 

impUed  condition  for,  184,  647. 
in  case  of  sale  of  lease,  185,  651. 
inquiry  as  to,  645  et  seq. 

into,  excluded,  592,  649. 
limited,  650,  651. 
precluded  altogether,  429,  650. 
latent  defect  of,  428  n.,  514. 
legal  right  of  purchaser  to,  431,  585. 
lessor,  of,  611,  649,  651,  652,  659. 
litigation  probable,  or  not  probable,  440. 
making  and  showing,  distinction  between,  672. 
marketable,  434. 
minerals,  to,  514. 

JIISREPRBSENTATION  (q.V.)  aS  to,  341. 

new,  665. 

objection  not  going  to  root  of,  590  n. 

obligation  to  disclose,  352. 

old  practice  of  Court  of  Chancery  in  disputes  as  to,  431  et  seq. 

one  particular  objection  to,  645. 

onerous  and  unusual  covenants  undisclosed,  650. 

part  of  property,  as  to,  514  n. 

plaintiff  aware,  at  time  of  contract,  of  defect,  619. 

presumption,  depending  on,  441. 

question  dependent  on  general  law,  441. 

questions  of,  are  mixed  questions  of  law  and  fact,  341. 

distinguished  from  questions  of  conveyance,  614  n., 

670,  672. 
of  evidence  of  title,  670, 
672. 

right  to  rescind  for,  513,  632. 
RBFBKBNCB  OF  (q.V.),  645  et  seq. 

requisitions  upon,  and  inquiries  from  vendor,  precluded,  650,  651. 
restrictive  stipulations  as  to,  648  et  seq. 
shares,  to,  647. 
special  case  on  question  of,  445. 
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suspicious  circumstances,  in  cases  of,  442,  444. 

third  person,  of,  431. 

time  for  completion  of,  when  and  when  not  allowed,  664,  665. 

Vendor  and  Purchaser  Act,  1874  (q.v.),  under,  554,  555,  585,  659. 

vendor  incapable  of  making,  642. 

vendor  showing  no,  236,  514,  642,  660. 

vendor  showing  no,  cannot  rescind,  514,  642. 

vendor's  obligation  to  show,  431. 

voluntary  conveyance  a  link,  440,  442. 

WAIVER  (q.v.)  of,  186,  646,  653,  654,  660. 

want  of  good,  431  et  seq. 

when  it  may  be  made  out,  664. 

will,  depending  on  validity  of,  440. 

TITLE  DEEDS, 

deposit  of,  as  indemnity,  26. 
implied  condition  for  delivery  of,  184,  471. 
loss  of,  471. 

order  for  delivery  of,  487. 
And  see  Deed. 

TEADE  DISPUTES  ACT,  1906.. . 246  n. 

TEADE  PIXTUEES,  253  n. 

TEADE  UNION,  245,  246. 

TEADE  UNION  ACTS,  1871  and  1876... 246. 

TEANSPEE, 

of  action,  551,  552. 
of  possession,  677. 
of  SHARES  (q.v.),  36,  717  et  seq. 

TEANSVAAL  (THE), 

sale  and  purchase  of  land  in,  192. 

TEEATY,  137,  259.     See  Negotiation. 

TEUST, 

contrasted  with  contract,  18,  38. 

designed  to  give  effect  to  unenforceable  contract,  244. 

illegality  of,  245. 

performance  of,  distinguished  from  specific  performance,  18. 

secret,  105. 

TEUSTEE, 

conditions  of  sale  by,  206,  207. 

contract  by,  amounting  to  breach  of  trust  (q.v.),  205. 

in  excess  of  power,  206. 
disclaimer  by,  112. 

entering  into  contract  ultra  vires,  206. 
improvident  sale  by,  205,  206. 
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TBU  STBE— coniMM(  cd. 

in  BANKRUPTCY  {q.v.),  enforcement  of  specifio  performance  by  and 

against,  468,  469. 
incapable  of  contracting,  815. 

injurious  contracts  by,  generally  not  enforced,  205,  216. 
legal  title  of,  431  n. 
party  to  action,  when,  86,  88,  92,  98. 
repurchase  by  one  of  two,  205  n. 
sale,  for,  205,  206. 
unbusinesslike  contract  by,  207. 
vendor  constructively  a,  676,  679  n.,  693. 

is,  after  payment  of  purchase-money,  711. 

TRUSTEE  ACT,  1893, 

depreciatory  conditions,  207. 
party  to  action  declared  trustee,  98. 
vesting  order  under,  98,  584. 


ULTBA  VIBES, 

a  ground  of  defence,  247  et  seq. 

acquiescence  in  act  which  is,  249. 

agents  of  corporations,  in  acts  of,  249,  250. 

COMPANY  iq.v.)  and  stranger,  where  question  between,  250. 

COEPOEATION  (q.v.),  in  contract  by,  247. 

covenant  for  renewal,  206. 

directors  and  members  of  company,  where  question  between,  250. 

irregularity,  251. 

onus  of  proof,  247. 

promoters,  iu  cases  of  contracts  by,  122. 

ratification  of  act  which  is,  249. 

UNCERTAINTY, 

a  ground  of  defence,  189  et  seq. 

AWARD  (q.v.),  of,  495. 

contingency,  where  contract  involves,  193, 198, 199. 

ELECTION  iq.v.),  removed  by,  170, 171. 

FRAUD  (g.v.),  in  cases  of,  194. 

indefinite  words,  191. 

instances  of,  191  et  seq. 

part-performance  induces  Court  to  struggle  against  objection  of, 

190. 
precluding  specific  performance,  43. 
price,  as  to,  174. 
reduced  to  certainty  (q.v.),  170. 
removed  by  user  and  course  of  dealing,  190. 
subject-matter  iq.v.),  as  to,  43,  170, 198, 199,  429. 
where  law  will  supply  details,  190. 

UNCONDITIONAL, 

acceptance  must  be,  140, 142. 
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UNDEELEASE, 

contract  for,  186. 

duration  of,  not  specified,  188. 

not  the  same  as  lease,  142,  611,  613. 

sold  as  lease,  611,  613. 

UNDBETAKING, 

contract  in  nature  of,  235. 
not  to  deliver  defence,  558. 

UNDEEVALUATION,  227.     And  see  Valobe. 

UNDEEVALUE,  229,  230.     And  see  Inadequacy. 

UNDIVIDED  SHAEE, 

of  mineral  property,  contract  relating  to,  42. 
specific  performance  not  enforced  against,  404. 

UNEQUIVOCAL, 

acceptance  must  be,  140. 

UNFAIENESS, 

a  ground  of  defence,  195  et  seq. 
breach  of  duty,  208. 

of  prior  contract,  204. 
BREACH  OF  TRDST  (q.v.),  Contract  necessitating,  204. 
compromises,  in,  196. 

contingenoies,  in  contracts  involving,  197, 198, 199. 
extrinsic  matters,  in,  195. 
family  arrangements,  in,  196. 
in  the  terms  of  the  contract,  195. 
intentional,  need  not  be,  201. 
intoxication,  in  cases  of,  202,  203. 

misstatements,  arising  from,  202.     See  Misebpebsentation. 
objection  precluded  by  conditions  of  sale,  206. 
SILENCE  iq.v.),  by,  202. 
suspicious  circumstances,  175. 
third  persons,  to,  203,  204. 
valuation,  in,  196,  200. 

where  performance  would  involve  an  unlawful  act,  204,  205. 
And  see  Fairness. 

UNILATEEAX  CONTEACTS, 

DELAY  iq.v.)  in  cases  of,  535,  540. 

MUTUALITY  (q.v.),  excepted  from  doctrine  of,  235,  236,  238. 

UNIQUE  AETICLES, 

jurisdiction  of  Chancery  as  to,  18. 

UNPEOEITABLE  CONTEACT, 

disclaimer  of,  by  trustee  in  bankruptcy,  112. 

UNEEGISTEEED  CONTEACT,  113. 
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UNSOUND  MIND, 
person  of,  134. 
And  see  Lunatic. 
USUAL  COVENANTS,  182  n.,  427. 

VAGUENESS,  154, 190, 193,  315,  335,  336.     See  Uncertainty. 

VALUATION, 

contract  to  sell  at  a,  227,  768. 

inaccurate,  227. 

of  incidental  matters,  180. 

subsidiary  stipulation  for,  179,  180,  181. 

unfairness  in,  196,  200. 

vendor  obstructing,  178,  568,  773. 

VALUEE, 

cannot  be  compelled  to  value,  773. 

distinguished  from  arbitrator,  177. 

duty  of,  200. 

impropriety  or  misconduct  on  part  of,  200,  771. 

injunction  against  obstructing,  178,  568. 

PRICE  (q.v.),  for  ascertainment  of,  175,  176,  178,  200,  227,  773. 

refusal  to  name,  176,  773. 

umpire,  177  n.,  200,  771  n. 

undervaluation  by,  227. 

unfairness  of,  200. 

VABIATION, 

acceptance  must  be  without,  140,  142. 

admission  of  some  term  against  plaintiff,  315. 

alleged  and  proved  contracts,  between,  314  et  seq. 

description  in  contract,  from,  425,  429. 

excess,  in  the  nature  of,  428. 

immaterial,  315. 

nugatory,  in  acceptance,  144. 

of  PLAN  iq-v.),  461  n. 

of  proposal,  142. 

omission  of  term  in  plaintifT's  favour,  by,  316. 

PAROL  (q.v.),  381  et  seq. 

partnership,  in  terms  of,  447,  448. 

rescission  is  not,  502. 

VENDOE, 

an  insufficient  description,  174. 

constructive  trusteeship  of,  676,  679  n.,  693. 

death  of,  97. 

deterioration  by  tenants  of,  693. 

duty  of,  to  re-let  farm,  693. 

obUgations  of,  676. 

of  land,  damages  not  a  complete  remedy  to,  33. 

powers  of  ownership  suspended  pendiag  completion,  694. 

right  of,  to  sue  for  specific  performance,  34. 
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VENDOR  AND  PURCHASER  ACT,  1874, 

action  brought  after  proceedings  under,  556. 
position  of  paarties  to  application  under,  555. 
purchaser's  right  to  a  good  title  under,  585. 
summons  under  s.  9  of,  554. 

consequential  relief,  555. 

damages,  556. 

judgment  delivered  in  Court,  555  n. 

real  difficulty  or  doubt,  555. 

return  of  deposit,  555,  710. 

question  of  fraud,  555. 

specific  or  isolated  question,  554,  555. 

validity  of  contract  cannot  be  questioned, 
654. 

validity  of  exercise  of  power  of  rescission, 
554. 

vendor's  solicitor's  costs,  554  n. 
title  to  the  freehold,  as  to,  185,  659. 

VENDOR'S  INTEREST, 

conditions  requiring  purchaser  to  take,  647  et  seq. 

contract  for  sale  of,  170,  198,  429,  618,  647,  649. 
implied,  184. 
VENDOR'S  LIEN, 

acts  affecting  value  of,  657. 

declaration  of,  95,  579. 

enforcement  of,  34,  90,  582. 

not  confined  to  sales  of  land,  581,  582. 

railway  companies,  against,  572. 

rescission  after  declaration  of,  579. 

results  from  non-performance  of  contract,  581,  677. 

though  specific  performance  not  enforceable,  581. 
And  see  Lien. 

VERBAL  CONTRACT,  290,  382.     See  Parol. 

VERBAL  EVIDENCE,  168,  276.     See  Pakol  ;  Evidence. 

VERIFICATION, 

of  abstract,  672,  673. 

VESTING  ORDER,  98,  135,  487,  584. 

VOID, 

alternative,  494. 

contract  requiring  application  to  Parliament,  488. 

stipulation  that  contract  is  to  be,  in  specified  event,  510. 

VOIDABLE, 

contract,  363. 

VOLUNTARY, 

agreement  to  dispose  of  expectancy,  735  n. 
assignment,  112. 
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VOLUNTARY— coreimMe^. 
contract,  54. 

conveyance  made  hona  fide,  204. 
deed  a  link  in  the  title,  204  n.,  440,  442. 
settlement,  88. 
settlor,  contract  enforced  against,  237. 

not  assisted  to  override  settlement,  204,  237,  442. 

willing  purchaser  from,  204. 

VOLUNTARY  CONVEYANCES  ACT,  1893.. .204,  237,  442. 

VOLUNTEER, 

assign,  112. 

claiming  under  deceased  person,  115. 

transferee  of  shares,  113. 

WAIVER, 

a  question  of  evidence,  549. 
acts  amoimting  to,  657,  658. 
not  amounting  to,  659. 
ACTS  OF  OWNERSHIP  (q.v.),  by,  657. 
admission  of  title,  by,  654. 
at  Common  Law,  503  n. 
breaches  of  covenant,  of,  476,  590. 
clear  evidence  of,  required,  504. 

conditional,  of  stipulation  as  to  day  of  payment,  548. 
conditions  for  benefit  of  one  party,  of,  185,  186,  415. 

precedent,  of,  484. 
conduct,  by,  503,  504,  607,  546,  656,  659. 
contract  for  lease,  of,  504. 
decided  at  the  trial,  549,  646. 
defect,  of,  608. 
DELAY  {q.v.),  of,  546  et  aeq. 
express,  654. 

extension  or  giving  of  time,  by,  546,  548. 
FRAUD  {q.v.),  of,  360,  361. 
granting  lease,  by,  666. 
implied,  654. 

intention  and  knowledge  requisite,  547. 
lessor's  title,  of,  659,  660. 

misdescription,  of  objection  on  the  ground  of,  666. 
mutual  parol  agreement,  by,  502,  503. 
MUTUALITY  {q.v.),  of  Want  of,  236,  237,  666. 
negotiation,  by,  546,  655. 
objections  to  title,  of,  591,  646,  654. 
of  provisions  for  one  party's  benefit,  484. 
of  stipulation  as  to  formal  contract,  484. 
parol  evidence  of,  397,  502,  503. 
partial,  504. 
performance  by  plaintiff,  of,  464. 
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\\M\WBr— continued. 

pleaded,  how,  661. 
possession,  by  giving,  548. 

by  permitting  purcbaser  to  retain,  547. 

by  taking,  548,  665,  656,  657. 
RBFBBENCB  OF  TITLE  {q.v.),  of  right  to,  653,  654. 
requisition,  of,  657. 
restrictive  covenajit,  of,  441. 
right  to  rescind,  of,  364,  365,  515. 
silence  of  subsequent  contract,  by,  658. 

subsequent  correspondence  or  negotiation,  by,  546,  655,  656. 
TIME  (q.v.),  of,  452,  546  et  seq. 
TITLE  (q.v.),  of,  653,  654. 
treating  contract  as  subsisting,  by,  546,  656. 

WANT  OP  MUTUALITY,  54,  66,  121,  133.     And  see  Mutuality. 
WANT  OF  TITLE,  431  et  seq.     And  see  Title. 

WAEEANTY, 

apparent  defects  not  included  in,  342,  425,  607. 

condition  of  chattel  sold,  as  to,  449. 

existence  of  specified  thing,  of,  485. 

of  belief,  329. 

right  to  light,  as  to,  607. 

WASTE, 

accountability  for,  disregarded,  217. 
committed  by  intended  lessee,  474. 

WAY,  EIGHT  OF, 
latent,  514. 

not  a  subject  for  compensation  (q.v.),  612. 
sale  of  land  without,  218. 

WAYLEAVE,  • 

contract  to  grant,  33. 
offer  of,  142. 

WELL, 

covenant  not  to  sell  water  from,  43. 

WIDOW, 

of  vendor,  when  a  party,  92,  99. 

WIFE, 

capacity  of,  to  contract  with  husband,  750,  761,  760. 

compensation  for  interest  of,  619,  620. 

consent  of,  489,  490. 

contract  to  sell  estate  of,  489,  490,  619,  622. 

expectancy  of,  738. 

personal  representative  of,  764. 

And  see  Husband  and  Wife  ;  Makeibd  Woman. 
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"WILFUL  DEFAUL'j;, 

bailiff  accountable  on  footing  of,  692. 

DETERIORATION  (q^.v.)  arising  from,  627. 

disentitling  vendor  to  benefit  of  stipulation  for  interest,  688  et  seq^ 

vendor  obarged  with  rents  on  footing  of,  691. 

WILL, 

contract  to  divide  or  cbarge  what  shall  be  left  by,  642,  64.3. 
to  leave  property  by,  114  n.,  115,  497. 
to  make,  114,  299. 
obtained  by  promise  to  dispose  of  property  in  a  particular  way,  290. 

WINDING-UP, 

before  completion  of  contract  relating  to  shares,  448,  454,  731,  732. 

operating  as  wrongful  dismissal,  457  n. 

RESCISSION  (q.v.)  after,  365,  367. 

transfers  after  commencement  of,  732,  733. 

WITHDBAWAL, 

application  for  shares,  of,  147. 

auction,  at,  147  n. 

express  notice  of,  not  needful,  148. 

notice  to  treat,  of,  148. 

offer,  of,  147. 

posting  letter  of,  not  sufficient,  14s. 

WITNESS, 

signature,  263,  265. 
single,  276,  277. 

"  WITHOUT  PEEJUDICE,"  511. 

WOEKS, 

accommodation,  50. 

contract  to  do,  46, 179,  297,  298,  328,  407,  409,  413. 

WEIT, 

assistance,  of,  584. 

attachment,  of,  578. 

covenant,  of,  8. 

de  excommunicato  capiendo,  8. 

de  excommunicato  deliheranclo,  14. 

elegit,  of,  578. 

fieri  facias,  of,  578. 

MANDAMUS  {q.V.),  of,  5,  6. 

ne  exeat,  of,  575. 
prohibition,  of,  557. 
service  of,  60. 
SUBPCENA  (q.v.),  of,  16. 
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WRITING,  4 

in  existence  before  action  brought,  254. 
must  express  a  concluded  contract,  258.    ' 
required  as  legal  evidence  of  some  contracts,  137,  603,  507. 
signed  by  one  party  only,  150,  237. 
want  of,  due  to  fraud,  289. 

WRONGFUL  DISMISSAL,  457. 


YEAR  BOOKS, 

of  Edward  III.,  year  16.. .14. 

YEARLY  TENANCY, 

specific  performance  of  contract  for,  32. 


THE    END 


PRISTED  BY  WILLIAM   CLOWES  AND   SOSS,   LISIITED,  LONDON  AND  BECCLES. 
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ADAPTABILITY  TO  NEW  CIRCUMSTANCES,  20a. 

ADEQUACY  OF  LEGAL  REMEDY,  66a. 

AGENT, 

want  of  authority  in,  132a. 

ALTERNATIVE  MODE  OF  PERFORMING,  78a. 

ASSIGNEE, 

without  formal  assignment,  116c. 

AUTHORITY  OF  AGENT, 

estoppel  against  principal,  132a. 

AWARD, 

specific  performance  of,  772a. 

BUILDING  CONTRACT  FOR  HOUSE,  194^ 

CAVEAT  EMPTOR,  3466,  402e. 

applied  notwithstanding  misrepresentation,  3466. 

CESTUI  QUE  TRUST, 
detriment  to,  208a. 

COLLATERAL  AGREEMENTS, 

notwithstanding  Statute  of  Frauds,  318a. 

COMPENSATION,  634o. 

COMPOUND  INTEREST,  708c. 

CONDITIONS  PRECEDENT,  4726,  SSOi. 

CONVEYANCE, 

duty  of  vendor  to  prepare,  4726. 

COSTS,  584d. 

CROWN, 

jurisdiction  in.  relation  to,  66i. 
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DAMAGES,  644o. 

DECREE, 

form  and  contents,  584c. 

DEFAULT  ON  PLAINTIFF'S  PART,  472o. 

DEFENCE, 

want  of  power  to  convey,  500a. 

See  as  to  other  Defences,  Statute  op  Frauds,  Mutuality,  Inade- 
quacy OF  CONSIDEBATION,  etC. 

DELAY,  524a,  550o. 

justifiable  in  using,  550d. 

DESTRUCTION  OF  SUBJECT  MATTER,  5006. 

DISCRETIONARY, 
remedy  is,  20c . 

DOWER, 

compensation  for,  634c. 

DRUNKENNESS, 

as  a  defence,  208o. 


ELECTION  OF  DIFFERENT  REMEDY,  66A. 

ESTOPPEL 

against  owner  standing  by,  116e. 

against  principal  to  deny  agent's  authority,  132a. 

EXPECTATION  DISTINGUISHED  FROM  CONTRACT,  318*;. 


FALSA  DEMON  ST  RATIO,  194A. 

FRAUD,  372a. 

FRAUDS, 

Statute  of,  318a  et  seq. 

must  be  pleaded,  3186. 

a  "shield,  not  sword,"  318c. 

GOODWILL, 

contract  for  sale  of,  663. 

HARDSHIP  OF  CONTRACT, 
as  a  defence,  220a. 

IMPROVEMENTS, 

compensation  for,  634c. 

INADEQUACY  OF  CONSIDERATION,  220o. 

INCOMPLETENESS  OF  CONTRACT,  188a. 
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INFANT'S  CONTRACT,  136a. 
INTEREST,  etc.,  708a. 
INTOXICATION  AS  A  DEFENCE,  208a 

LACHES,  524o,  550o. 

LEGAL  REMEDY  ADEQUATE,  66a. 

MISDESCRIPTION  MATERIAL,  430a. 

MISREPRESENTATION.  346a. 

MISTAKE,  402a. 

MUTUALITY  OF  REMEDY,  240a 
effected  by  suing,  240c. 

NEGATIVE  COVENANT, 
when  enforced,  424a. 

NOTICE, 

purchaser  with,  116d. 

OWNER 

standing  by,  estoppel,  116e. 

PAROL 

contract  specifically  enforced,  318e. 
term  set  up  by  defendant,  402/. 

PART-PERFORMANCE 

to  overcome  Statute  of  Frauds,  318e. 

PARTIES  TO  SUIT,  116a. 

PENALTY, 

or  alternative  mode  of  performing,  78a. 

PROCEDURE, 

cases  on,  584a,  634c. 

PUFFING,  372c. 

RECITAL, 

no  part  of  contract,  194^. 

REMEDY, 

made  mutual  by  suing,  240c . 

REPAIRS,  etc.,  708e. 

RESCISSION,  524a. 
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SEPARATION, 

agreement  for,  762o. 

STATUTE  OF  FRAUDS,  318  el  seg. 
See  Frauds. 

SUB-PURCHASERS, 

as  parties  to  suit,  116c. 

SUPERVISION, 

contracts  requiring,  66c,  66/. 

TIME, 

waiver  and  estoppel  as  to,  550k 
when  of  the  essence,  550e. 

TITLE, 

inquiry  as  to  waiver  of,  674e. 
want  of,  oOOo,  674o. 

TRUSTEES, 

contract  to  detriment  of  cestui  que  trutt,  208a. 

UNCERTAINTY  OF  CONTRACT,  194a. 
UNFAIRNESS  OF  CONTRACT,  208a. 

VENDOR'S  DUTY  TO  PREPARE  CONVEYANCE,  4726. 

VOLUNTARY, 

no  specific  performance  where  contract  is,  66c. 

WAIVER 

of  inquiry  as  to  title,  674e. 
See  Other  Titles. 

WISH, 

recital  of,  not  part  of  contract,  194g'. 


